‘% HARERA

. GURUGRAM Complaint No. 4660 of 2{}244‘
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : | 4660 of 2024
Date of Filing: 10.10.2024

| Date of Decision: 31.10.2025

Saurabh Kapoor
R/0: AE, 1st Floor, Shalimar Bagh, Delhi-

110088 Complainant
Vexsus

M/s Desi Construction Pvt. Ltd. iy »,.l

Office: 806, 807, Sky Tower, N§§a SL'bhash

Place, Pitampura, Delhi- 110034 | Respondent

CORAM: IS/ s \%

Shri Arun Kumar | &' | .,f:'?hh i =\ Chairman
— 1 ; —

APPEARANCE: Yy

Sh. Anuruddha Singh Advocate for the complainant

Sh. Rahul Mangla NI ", Advocate for the respondent

‘ER E’Lm -_‘_,,-f
¥
1. The present compfsﬂnt has BEEn Fled b}r the complainant/allottee
under section 31 ;}‘f’the Real Estate [Rggplatmn and Development) Act,
2016 (in short, thE’Act} read With-vule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.no. Particulars Details
s Name of project “Tathastu 1"
2. Nature of project A}&Qﬁdable Group Housing
' AT,
3. Location of project “f Sector-5, , Village-Sohna, Gurugram.,

£
.‘.' I;I-

4, DTCP License

KB
V1de*r&giatrati‘u&n .20 0f 2023
Daiediraumb%nﬁ%
6. oor in Tower-6
3 of complaint)
7 q ft [Carpet Area]

- "!"'?’* H squft. rea
l -ll £ ??gsi%?_?}g{in:;mp]lamt]
8. Allotment lew U \ éi@ﬂgﬁ VI

(As on page no. 13 of complaint)

o Agreement For Sale 08.05.2023

(As on page no. 14 of complaint)

10. Approval of building | 23.01.2023
plans
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13 Grant of environment | 09.02.2023
clearance
12. Possession clause Clause 1(iv) of Affordable Hosuing policy,
2013

4 years from the date of E.C or sanction of
building plans, whichever is earlier.

15, Due date of possession 09.02.2027
!fCan\uIated 4 years from the date of EC]

14,

15. Amount paid ‘dt}‘ Rs. ’f*h,'."
BT Sl iln "’d',.'

: ";a}__:-_‘- ment receipts on page no. 44 to
T %Wﬂ?ﬁﬁfﬂpla *ﬁ :

| [As]

g zarus; 024 2 .05.2024
” |
] I' @ of reply)
17. Cancellation Let :

18. E-mail intimating &hei_gk
cancellation JL 1 9 ﬁ&EEWS%f complaint)
19. | Legal noticclombbhiiror 34052034 | \/|

complainant to  the
respondent to withdraw
the cancellation notice
dated 10.08.2024 and
restore the unit

2/
D |
16. Reminders ﬁ
‘%

20. Publication of | Not on record
cancellation
21. Occupation certificate Not obtained
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[ A7 ‘ Offer of possession Not offered

B. Facts of the complaint

3.

L.

The complainant has made the following submissions in the complaint:

That the complainant booked an apartment bearing no. T6-12A10 in
tower-6 having carpet area of 645.829 sq. ft. and balcony area of
59.148 sq. ft. on 13th floor under construction linked plan in the
project named “Tathastu I"Hrﬁﬂrdlngly an allotment letter dated 24th
Aprll 2023 has been 1ssued' ' }-;_4,__:
. That after allotment of the s'ald unit, builder buyer agreement has been

executed on 08ths :may 2923 petweeg’fthe respondent and the

" _ Y
complainant. / = 4 ‘“t«.-_. aly” e) \

[11. That the cnmplamam has pzud a.suim of Rs. 12 69,217 /- as and when

demand raised the respnnclent whichis appmximate]y 50% of the

total cost of the"*abﬂ{fementmned apartmartf ﬁndm the construction

"-_-.

linked payment pl.%é“n h}hﬁl& tﬂmplgmant. ~/

IV. That the respondent senta Hema“ﬁ?i letter on 14th March, 2024 to the

complainant for'theé payment of dues payable/by the complainant and
thereafter sent aiq'e;hln&‘ﬂ léﬁ%? G‘Lﬁ ZS%%aﬁ 2024 and itis stated that
the cnmp]amant was unablﬂ tn make pamnent nf demand letter issued
in March 2024 and reminder letter issued in May 2024, due to some
financial crunches and difficulties arising at that time and he was
consistently making arrangements to the pay said demand.

It is extremely shocking to the complainant to receive a reminder to
cancellation letter on 10th August 2024 sent by the respondent

mentioning the date of 05th August 2024 on the notice while posted
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VL

VII.

through speed poston 08.08.2024 as per speed post receipt without
sending any pre-cancellation notice,

That the complainant received the reminder cum cancellation letter on
10th August 2024, so it is established that the communication of
reminder cum cancellation is made to the complainant by giving 7 days
Le., up to 17th August 2024 to make the payment by mentioning that
if the outstanding amount is not paid within given time period the
refund process will be mttxateti The complainant made the payment
of entire outstanding demanﬂg@n*iﬂtﬁ August 2024 i.e., within 3 days
from the date of rece:pt t}f cbmmumcatmn But it is extremely
surprising that even, aﬁ;e1* regei\f]ng the payfment on 13th August 2024,
the respondent hag,»(;‘aucelled the umt ufthg mmpiainant on the same
day 13th Augusqﬁi thmugh an'éiilall gr-:hng%:he reference that your
notice date wasx{TSth Augtﬁt 2024 and time of 7 days expires on 12th
August 2024, without bﬂthermgthat reminder cum cancellation notice
dated 05th Aug Z‘HM was sent rhrﬂugh s%eéd post on 08th August
2024 which is dehvered to l;b& mmplamant on 10th August 2024,
That the respondengby takmg thetlmelme of 7 days assuming that the
reminder cum canc&]latmn notice was served or communicated to the
complainant ony U'5~08 2924« is Jt{;_t_ apre“tentmn As per Section 4 of
Indian Cﬂntractﬂ“‘?u is defified that “the communication is complete
when it comes to the knowledge of the person to whom it is made”
which is a well settled law time to time referred by the Hon'ble
Supreme Court and the Hon'ble High Courts in various judgments and
here in this case the communication is made on 10th August 2024,
when it is received to our client and timeline of seven days will be

counted after that,
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VIIL That the respondent falsely cited the final reminder cum cancellation
notice along with newspaper advertisement dated 05t August 2024 to
the complainant.

[X. That the respondent made a payment of Rs. 8,00,283/- in the
complainant’s account arbitrarily without any intimation or
confirmation and sent a mail communication for making refund of
Rs. 8,00,283/- on 21.08.2024, whereas the complainant paid a total
sum of Rs.12,69,217/-. The cnmplamant has denied through its legal
notice that it does not acn:epbtha refund amount of Rs. 8,00,283 /-
which is refunded without -::ﬂnse,h% and knowledge of the complainant
and asked the respnndent to p‘remde the am:nunt details so that he will
be able to lmm,,eglately rgturn the safd amount Moreover, the
complainant speqﬁqally wants pqssessmn nfwhls unit and he is ready
to pay the lnterésf‘fnr delay in payment but cahnot accept refund.

X. That the aggrxe#edcemplamant sent a Iegaf notice to the respondent
dated 23rd Auguﬁﬁt 2;}24 to the lespﬂudent with the directions to
immediately wnthdr‘:‘aw ﬁw carrceila”hmxfﬂottce dated 10.08.2024 and
restore the unit.since the anplamant is seeking possession of the
unit. v _

C. Reliefsought bjr?fthe ({:ﬂmplaiqant“ WARL

i“' 1
4. The cnmp]amant‘?ﬁ’s sought fﬂ"llnwmg rehef[s}

(i) Direction to respondent to withdraw the cancellation notice with
immediate effect.

(if) Directions to the respondent to restore the unit of the complainant
which is cancelled by the respondent arbitrarily with immediate effect.

(iii) Directions to the respondent to provide the current account of the

company where the complainant could transfer the amount of
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I1.

I1I.

Rs. 8,00,283/- which is deceitfully refunded in the account of the

complainant.

On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the act to plead guilty
or not to plead guilty,

Reply by the respondent.

The respondent has contested Ih&’c,mpplamt on the following grounds.
That the complainant has baer; pll@tt&d the apartment bearing no. T6-
12A10 tower 6 by the respnnd;eﬁt':aﬁer the allotment letter was issued
to the complainant. . :

That the complai 5%’ in the }aresentimatf‘ef,b}d failed to make timely
payments and therf:-.fere suhstantlal delaysin. mak:ng the payments of
the due mstallm%nf against the intimation i(:Lmr] demand letter dated
14.03.2024. Mnreqwér the answermg resgondent had issued reminder
on 20.04.2024 andﬁﬁ&?_)@za} L against ﬂle'blltstandmg due instalment
to the complainant but the enmp?ainanf had failed to make timely
payments of the duep

That the cnmplai‘ﬁagt has'not ‘made’ the timely payment due to the
reason mentmnedﬂmpara D nfthp preseht cpmplalnt It has been stated
by the cnmplamant in the present cumplamt itself that he was
undergoing with the financial crunches and difficulties arising at that
time and the complainant was consistently maki ng the arrangements to
pay the said demand. The arrangements and the financial crunches

were never explained by the complainant herein before this Hon'ble

Forum.
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That consequently, the answering respondent had issued a cancellation
letter against the subject flat no. T6-12A10 floor 13 Tower 6 in the
project Tathastu - I located at Sector 5, Sohna, Gurgaon, Haryana to the
complainant dated 05.08.2024 as per the mutually agreed terms and
conditions of the registered builder buyer agreement/ agreement for
sale dated 08.05.2023 and the Affordable Housing Policy, 2013.

That the complainant has made default in making the payment of sale
consideration on the false and fl“‘vc:-luus grounds. The respondent is
constructing the site as per» tha laj‘ﬂ.r and commitments made to the
entire public at large. That épart from that the Hon'ble Authority is
empowered to moniter the' cc}nsf:ructmn and progress over the project
site of the answerm’yﬁgrespﬂndentj buildcr frqm&tlme to time and there
have been no laj se and uther Ia::unas havg been identified by the
Hon'ble Authon?%uh regard to the construction status of the said

]
project. Hence, the%;complamanl: in cﬂnmﬁ.#anﬂe and collusion did not

make the payment mf sale t;t_:upmderatmrf asl:!,emanded vide intimation
cum demand letter datec[ 14 [}é 5&241 N/

That the respondent has_._:demande,dﬂ.the-.-amount of the consideration
vide demand lettéf dated 1‘4.[173’%20247&11&:1 due tﬁ' the default committed
by the complainant*cancelled the > allotment/flat of the complainant
herein on 10.08. Zﬁf The said cancelation was ‘duly communicated and
acknowledged by the complainant. The present allotment was as per
the Haryana Affordable Housing Policy and the allotment is driven by
the rules & regulations formulated in Haryana Affordable Housing
Policy. Hence, it is a duty of the respondent to channelize and sent the

reminders to the complainant with respect to the demand raised by the

respondent. But in the instant matter all the demands and reminders
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were ignored by the complainant and in pre planned manner after the
completion of the cancellation process made the delayed payment in
order to justify the present false and frivolous complaint. Hence, the
present complaint is liable to be dismissed as the complainant after
receipt of the demand letter, reminder letter has not communicated
with the respondent with respect to his financial difficulty or thus, it is
prove that the present complainant is playing mischief with the
respondent as well as is ﬂlm,g theu\false and frivolous case to achieve
wrongful gain. };.“;:% ,

That in builder-buyer agreemeﬁts *‘tlme is of the essence and delays in
payment by one buyar adverseb: affect the entire project timeline and
the interests of ntﬁﬂ huyersmwhﬂ ‘Qﬁve n‘tad}_- timely payments. The
respondent hasf cg‘ntiacl‘ua] ancl legal obltgatmns towards other
stakeholders in t%]gpru]ecf and cannot allowone defaulting buyer to
jeopardize the completmn of the project w1thjn the promised timeline.

The cancellation has,\eep effgcted in a,;.c’nrdance with the terms of the
builder-buyer agreemént’ arﬁi apyhtableﬂaws The respondent has
exercised its leglmmte confr-:;l,;:tual r:nght to terminate the agreement
due to material tit'eath by the' cnmplamaﬂt The acceptance of partial
payments does not *cnnsigltute =g wawe;r nf the/respondent's right to
cancel for suI:;s's":t:lL;"f&nt"J defati fts partlculariy !when the breach is
continuing and substantial.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and submission

made by the parties.
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10.

s &

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below,

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purpﬂses‘ In the present case, the project in

question is situated wnthm»th ‘ﬁiﬂjﬁi‘lng area of Gurugram district.

Therefore, this authcnrlt}r has\ﬁtdmﬁiete tEIT]tDFlEll jurisdiction to deal

with the present cnmplamt 5:'- B A\

E.Il Suh]ect»maﬁgr ]urlstjictinn :

Section 11(4)(a) ﬁgﬂ;ct 2[]56 prwldes ﬁfhat the promoter shall be
responsible to the:al]attee as per agreemem’ffn*f ﬁale Section 11(4)(a)

is reproduced as hereunder

T ..-#-.t‘
q._ L %

Section 11 A

----- * el e ;M"'

(4) The promoter ah%4 r'E REG _ ?
(a) be respcggﬂbig for all ab{zgaqgn@ respans:bihnes and functions
under the pr vﬁnns af this Aet ar the ru{es ap& regulations made
thereunder ar m”the allottees as per the agreement for sale, or to
the ussnc;attgmnf allottees, as the case may be, till the conveyance
of all the a ‘ﬂﬁmu pi&w ar ,”Gur{'{img & tﬁ& c;:se may be, to the
allottees, a éhf} areas to-the asfﬂcm.':ran of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

F. Findings on the relief sought by the complainant;

(i) Direction to respondent to withdraw the cancellation notice with
immediate effect.
(ii) Directions to the respondent to restore the unit of the

complainant which is cancelled by the respondent arbitrarily

bt T
oy

with immediate effect.
(iii) Directions to the respunﬂ-&ntf "ti:i-:pruvide the current account of
the company whex;e the ct}mplainaut could transfer the amount

of Rs. 8,00, 283;;,f ﬂh;ch is dec_g_i;gllly refunded in the account of
the cnmplamaut.

12. The above mEl’]tl?‘HEdTE{lﬂfnﬂ [) (ii) and [m] are interrelated to each
other. Accurdmgly the sarne are hemg taken up together for

adjudication. \\ _j'_ J” J'_'./

13. In the present cnnml'a‘ﬂi'li;,‘ -t'f,r_'lg-ék:q__t"_r_l-ﬁlainallt booked a unit in the
affordable pmjec‘g.;enf=;;espmlclgni nﬁmel}é; Tathastu 1, situated at sector
5, Sohna, Gurugré; The c’amﬁ-fain‘ant Waé «allotted a unit bearing no.
T6-12A10, 13th f‘\ﬂﬂjlliﬂ T{)wer 6gad15]Ea€urmgaﬁ45 829 sq. ft. of carpet
area and 59.148 sq. ft. of balcnn}' area vide allotment letter dated
24.04.2023. The agreement for sale was executed between the parties
on 08.05.2023. As per the agreement dated 08.05.2023 the total sale
consideration of the unit was Rs. 25,38,431/- and the complainant has
made a payment of Rs. 12,69,217/- against the same in all. As per
possession clause of the affordable housing policy, 2013 the possession

of the subject nit was to be handed over within a period of 4 years from
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14,

16.

s 1 8

date of approval of building plans or grant of environment clearance,
whichever is later. The date of approval of building plan is 23.01.2023
and the environment clearance was obtained on 09.02.2023. The due
date of possession is calculated from the date of environment clearance
being later which comes out to be 09.02.2027.

The complainant in the present matter has averred that the respondent
has cancelled the unit of the complainant and seeking restoration of the
unit allotted to him. The cumpla"mﬁynt has stated that the cancellation
of the unit is invalid as the' umt was bnul-;ed under the construction

!ic'l

linked payment plan and thg:‘ ﬂndenl: had raised demands which

were not in accordanee with th%‘ﬂctua] s;ag&,{)f construction.
\I & &

. The plea of the res{gndént is. othérwise *ancl ﬁtated that the demand

were raised as e;_' Pa}rment plan ancl tl!feﬁgeomplamant has made
payment of Rs. 1 J@?Zl?;’ However, various reminder letters were
issued on 20.04. 2‘92} 23.05.2024 but dESFu‘té repeated follow ups the
complainant [azlec?"tghact Eurther and, cumpl;; with their contractual
obligations and Lherefﬂre the unit ﬂfw"lf_he complainant was finally
terminated vide Iei:ter dated DS UB 2024

Now the questm;_; I;gfore ‘the a‘uthﬂrlty is whether the cancellation
issued vide letterrﬂa‘ted 25.06.207 i vglﬁaonp t.

After conmdermg‘}ﬂ;e daéuments z:vailab[e on record as well as
submissions made by the parties, the Authority observes that the said
project is regulated as per the Affordable Housing Policy, 2013.
Further, the clause 5(iii)(i) of the Affordable Housing Policy, 2013 is

relevant in the case of cancellation by the respondent promoter. The

said clause is reproduced below for ready reference:

“If any successful applicant fails to deposit the installments

within the time period as prescribed in the allotment letter
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18.

19.

issued by the colonizer, a reminder may be issued to him for
depositing the due installments within a period of 15 days from
the date of issue of such notice. If the allottee still defaults in
making the payment, the list of such defaulters may be
published in one regional Hindi newspaper having
circulation of more than ten thousand in the State for
payment of due amount within 15 days from the date of
publication of such notice, failing which allotment may be
cancelled. In such cases also an amount of Rs 25,000/- may be
deducted by the coloniser and the balance amount shall be
refunded to the applicant. Such flats may be considered by the
committee for offer to thubaapﬂljpaplq falling in the waiting list”,

N .{.r'\
TNt

The Authority observes that! c],ause 5("1](1] of the Affordable Housing
Policy, 2013 pmvldes that if an.applicant fails to remit the installment
within the prescri c;l tlme penud@ a mmmder may be issued to the

Paﬂ’}meﬂ f"'he uutstafﬁﬂ%hg installment within

=N

applicant, requiri
fifteen (15) days fr?mwthe dateof iSsuance ﬂllsuch notice. If the allottee
fails to make th!e‘-payment within the spemf‘ed period, the list of
defaulters may the q‘:I:l,e ﬁubllshed ina reg;onaU{JHdl newspaper. If the
allottee continue to defifujt the allntmen£~may be cancelled within
fifteen (15) days thereafter. .

In the present c.a;se it is ewdent that the demand for payment was
raised on 20.04. Iffl24 fullewed hjg a re}mnder issued on 23.05.2024
and the unit was%thereaﬁer fcanceﬂéﬂ ::Jr{r HLGgS[lIJS 2024, The Authority
finds that the mandatory procedure prescribed under the Affordable
Housing Policy, 2013 has not been duly complied with by the
respondent. Notably, the requisite publication of the list of defaulters
in a regional Hindi newspaper as mandated under the Policy was not
carried out prior to cancellation of the allotment. Further, the record

reflects that the complainant had already paid an amount of

Rs. 12,69,217 /- against the total sale consideration of Rs. 25,38,431/-.
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20.

In view of the above, the said cancellation is bad in law and is hereby
set aside and the subject unit is ordered to be restored to its original
position in favour of the complainant.

The respondent-promoter is directed not to create third party rights.
In case the respondent has already created third party rights on the
unit in question, then the respondent/promoter shall offer possession
of a similarly located unit/flat of same size and specifications at same
rate as per the agreement to, s.a,lE E[*@l;ed 08.05.2023 in the said project

¢ \ ;’
to the complainant. :._.'_T"'ixl %

A r-:-ll‘lli_ 1, PR

G. Directions of the autherity

21.

Hence, the eutherIWherebypaeses thlS erder Land issues the following
directions under#r @CLTIDH 37 Sof the jAct Ttﬁuwenmn-:n compliance of
obligations cast L.t,p_o,n ihe promoter as per the function entrusted to the
authority under eeqtl(m 34(f): i US>

i. The cancellatle%gf the allotted upit lsr,;se]:jas'lde

ii. The respondent 1§d1rected to’ restere I:he‘%ub}ect unit to its original

position in favour of the eemplament

iii. The reependen&Prnlnoter is directed not to create third party

rights. In case t e respendent h_@qs alread}r created third party rights
on the unit 1r{1 qyesuen thenwthé respendentfpremeter shall offer
possession of a similarly located unit/flat of same size and
specifications at same rate as per the agreement to sale dated

08.05.2023 in the said project to the complainant.

iv. The complainant is directed to pay outstanding amount as per the

affordable housing policy, 2013.

v. The rate of interest chargeable from the allottees by the promoter,

in case of default shall be at the prescribed rate i.e., 10.85% by the
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respondent/promoter, which is the same rate of interest which the
promoter shall be liable to pay to the allottee, in case of default i. e,
the delayed possession charges as per section 2(za) of the Act.

vi. The respondent shall not charge anything from the complainant
which is not provided under Affordable Housing Policy, 2013,

Vil. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow. _on I

22. Complaint as well as ap' 1L ez

A o
oo
l_.- - | 1ulI- |_:|

&

accordingly,

23. File be consigned to

(Arun Kumar)
4 Chairman

'@H':faryana Real Estaté M@lainry Authority, Gurugram
' Dated: 31.10.2025

HARERA
GURUGRAM
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