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Complaint Mo, 261,022

Present; Mr. Shiv Puri. Proxy Counsel for Ady. Ketan Antil Counsil
For the complainant-sssociation theouph Vi
Mr, Munish Gupta, Counsel for the respondent throuph V(.
ORDER (PARNELT 5. SACHD EV-CHAIRMAN)
|, Present complaint dated 10,10.2022 has been filed by the complainunt’s
association under Seetion 31 of the Real state {Repulation &
Development) Act, 2016 (for short Act of 2016) read with Rule 28 of the
Haryana: Real Fstae (Resulation & Development) Rules, 2017 lor
viehition or contravéntion of the provisions of the Act of 2016 or the
Rules and Regulations made thereunder, wherein il is inter-alia preseribed
that the promoter shall be responsible 1o [l gl the obligations,
responsibilities and lunctions wwards e allotles us per the terms aoreed
belween them.

A. FACTS OF THE COMPLAINT

2. That the present complaint i lled by Mr, Ajil Kumar Jain heing
authorised  representative of the albrementionsd  comiplainani namely
Crmaxe Janhit Owners: Wellare Association registercd under the ael vide
registration no. (06/15/201 20000634 duly authorised vide resolution
passed by the Fxecutive Committee of the complainant sociely.

3. That “Chmaxe North Avenue, Bahadurgarh™ is a sroup housing project
developed by respondent on total area of 1025 acres Respondent

advertised the privjedt i vear 2004-2005 and nutjority of allottees hooked
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Complaint Mo 260172000
their Nats from time to time and possession of the Tats was supposedd o be
handed over to the allottees within a period of 30 months lrom the date of
signing of the builder buver apreement or within an extendid perod ol 6
months. Allotlees of 2BHK, thereafier, fommed an association by the name
of Omaxe City, Residemt Wellare Association which is o repstered
society under the Sociely Repistration Act, 2014 and same was regastered

e year 2015,

- That the buyers in the projeet entered into (at buyers apreement during

the course some time aficr booking. In the the instant case, as sample, a
fat buyer agreement of Veena Guptd dand Vikis Gupta, buvers ol a flalin
the sociely is provided lor claborating on the lerms and conditions of
agrecment. Un 14 112007 Tat buyer agréement was excouted between
Litxe Lad and Veenn Gupta and Vikes Gupta wherein it lis B
mentioned that the respondent had reccived the license to develop the
project Irom [laryana Government and possession was: supposcd 1o be
wllered within 30 months from the date of execution of the wereement,
Copy of fat buyer agreement is attached as Annexure £-1.

That subsequently buvers were called upon by respondent for execution of
conveyance deeds. A sample copy of one of deed exceuted on 14122011
by the Omaxe limited in. favor of the Veena Gupta and Vikas Gupta
wherehy promoter agreed to sell the residential flat bearing no. 301 having

arca 1163 sq. M is atlached as Annexure (-2,
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Camplaint Ma 2671/2022

6. 'That the respondent obtained occupation certilicate of Tower nos 11011
on 612200 Irom Directorate of Town and Country  Planning
Department and obtained occupation ¢erdilicate of tower 12,15 and 14 on
F0.03.2011. As per the conditions of occupation corilicate issucd by
Fonwn aned Country Planning Depaniment the respondent shall mamtain the
internal services W the satisthetion of the Director Gl the colony 15 handed
over aller srantine final completion and the respondent shall be Tully
responsible to supply of water as per nomms 1l such time the colony is
handed ovier after final completion. Copy ol occupation certilicates arg
attached as annexure -3 and C-4.

7. That the respondent therealler handed over the maintenance ol the society
o ils agency M/s Shanvi Fstate Management Services Limited and the
said agency entered ino maintenance agreement with the alletees of unt,
One ol the maintenance agreement exeeuted between maintenance apgenecy
with one of buyer namely Rajinder Kumar on 08032013 15 attached us
Annexure (-5

% That the respondent in the year 20016 in connivance with the then
President of the Omaxe Janhit Owners Wellare Association got the
maintenance of socicly transierred [rom ils ageney w0 the KWA which is
against the conditions by the Town and Country Planning Depariment and
alse i violation of the terms and conditions of the agreement executed

between the parties. It is submitted that in the affidavil cum undertaking
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Complyint Mo 2651000
given by the then president Mahipal Malik mentioned AGM dute s
O7.08.2016 and goveming budy meeting date as 24.09.2006; 1 is relevan
W mention that the AGM date 07.08.2016 did not even have the agendy
lor handover of theé management 0 RWA and how the Cioverning Body
mecting held pn 240082016 aficr AGM whercas il his Lo he soverning
body which gives iy recommendation 10 AGM. Rt proves that the
respondent colluded with the then Exceutive Commitiee ol RWA and in
cillusion with the then President wrongly and illegally handed over the
maintenanee servives of this society to the BWA on 75,1 L3016,

% That the respondent at the time aftraslerring ol the mainlenance services
W the EWA has nol transierred the entive 1FMS difisun {nly  part
payment [rom the tolal amount of Rs 426,49 500/, the respondent v
only Rs ) lacs to the RWA and the remaining [FMS money of abow 3,85
crures is Stll lving with the respondent. Complainam had sent various
fegal notices and reminders for recovery of the remaining IFMS amount
meciuding intercst but nothing was done by the respondent,

10 That the respomdent used very low amnd mlerior guality of auneral for
consirociing the {lats and due 1o which wide open cracks appear in the
Beams in almost all the towers and pecting ol concrete was also seen at
various. places and due w this reason the towers are viry unsale for
residence purpose. The structure work of the pillars of the towers were not

constructed as per building bye laws by the respondent. Therealter. one of
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Camplaint No 260142002
the allotlee submitied application in the CM window, On that application
the Director Town and Country Planning Department Harvana zought
report oninspection and - non-deseriptive testing ol buwilding exists in
Omaxe City North Avenue Bom National Institute of Technology.
Kurukshetra, The inspection was done by D, TLK Sharma, Professor
structure - presence of various officers of Town and Country Planming
Department larvana and also i presence of the allottees and the
representative ol the builder and he submitted his repord 1o the Director
Town and Country. Planning. o the report various shortcomings werg
pointed out and also various measurcs wire suggested . for removing the
shortcomings. Copy of the report submitted by Dr LK Sharma is annexed

as Annexure -4

it the Dircetor Town and Country Planning, thercafier dirccted the

respondent for doing structural rectilication in the building as per the
above mentioned report, annexure (-7, bt despite that respondent wis
ot doing the: repair work satisfactorily and work: continued in o very slow

pre.

Fhat the Senior Town Planner. Rohiak wrote a letter dated 240722072 anmd

letier dated  20004.2022 1w Dircctor Lown and Country  Planmng
Pepartment 1aryana submilling that completion of mgjor repair work: in
the colony made by coloniser lirm 15 not cormect. progress s nol

satisfuctory and repair work done at site 35 also nol upte: the mark:
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Complaint Mo, 2671/ 2007
Coloniser fmm s not serious 10 complele the repatr work: Copy ol letters
dated 24.02.2022 and 20,04.2022 are snnexed as annexure -9 arnd C-10).
That the respondent has constrocted club Tor the members of the STl
bt the respondent is carning handsome amount by renting the sawd club 1o
private persons e organiving varows fnclions. The w tils resson the
residents ol the society are facing huge problems and even the income 15
kept by the respondent in his own pockel.
That the shops which were shown in the site plan were mside the premises
of the society but respondent constructed these ships 6 violation of the
sile plan by constructing as per the approved lane oF the ITOT amd i (higs
clear vielation ol povernment norms, Approved shops are w he
constructed within the premises as shown in approved plan by IYICP plan
whereas the shops were construeted outside of the boundary wall of the
soviety at different location and this invites notorious clements fiear thie

gate which i elear threat w the seeurity of people living, in society.

-That despile paying such a huge amount the ulloitees have been facing

huge strucioral problems doe w building defecs and meomplete project
Iromy the date residents started living m the socicty which had been
brought 10 the notice of the respondent but no eflort has heen tuken by it

Loy reso]ve the issues,

16. That the respondent has provided clectricity load of about 800 KVA

sanctioned lrom UTIBVN whereas in summer. the total Toad excecds
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Complaint No.2071,/2002
about 1300 KVA and due 10 which the heavy penalty s imposed by
UHBYN upon the RWA, Complainant has requested the respondent many
times o eot sanctioned the load as per requirement of the soeicty bul
despite wriling various letlers and reminders nothing has been done by the
respondent. The complainant have writlen letters 1o the: respondent for
setiing installed the second teanslommer as unly  one transformer s
nstalled in the socicty but, the respondent has neither gol the sanctioncd
loud inereased nor got install the second transformer which s very much

NECESSary.

17. That even the respondent has not installed water treatiment plant iand the

seerdse trealment plunt 1s not as per sanctioned VEN in the SURICEY N
which 726 ats arc there-and due 1o this reason the residents sire lacing
deute problem due oo malfunctioning, Lven the drinking water is not
available v all the residents of the soctely and despite writing varios
letters and ceminders nothing has been done foe providing these basic

necessury [acilities.

18, That the respondent has violated the terms of Scetion 14( 1) ol the Act, by

nol completing the project in sccordance with the sanetioned plans, lavout

plans. Relevant extract of Seetion 14 1) of the Act is presented below:

. Adherence to sanctioned plans and profect specifications hy ihe
Promer -

(} The proposed prafect shall he developed and complited byt
promoter moaccordance with the sanctioned  plans, laveut plewis amd
specifieationd ax approved by the competent anthorities.
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Conmplann Nu.EE.-'IMU'J‘E
1. That the respondent has violated the terms of Scction 1403 60 the At by
not rectifying the structural defects, workmanship, quality and nol provided

serviees promised despite of being notified by the Allottees,

“Section 14(3) of the At is represesied helov:

I Addlereace jo sanctioned plans and project Spwecifications e the

Dranioter, -

(3) In case wne structural defect or amy other defeci i workmanship,
quality or provision of services or anyather obligations of the promoter

as per the agreement for sale relating (6 such cevelopmern

(B.) RELIEF(S) SOUGHT:

. o dircel the respondent 1o complete the structural rectilication of the
building within: a fix timeframe and in sccordance with the SULSCSTIoNS

submitted in the report dated 02.11.2019.

b To direct the respondent 16 provide 3 compléte struclure, fcilitics aid
amenities as promised under the sgreement, and further 1o ensure the

lollowing below mentioned work at the Sunshine Country:

L To ensure the proper maintenance ol the drainage und sewerise

comnection fines and further toensure its prioper e,

i o ensure the proper maintenancée of the motors used lor lilling water

to the overhead tanks.
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Complaint Mo 26712000
ni. To ensuee the repair of (he expansion oty to aveid leakase ad

seepage.
iv. To ensure the proper working and maintenanee of the stredt lishis,

v. To ensure the proper maintenance and cleaning of the water reservoir,
overhead tanks and further to ensure the proper repair ol the watcr supply

distribution system and sewerase sysiem.

vii To direet the respondent authority to check and avoid iy SCCpape in
the residential compound of the soctety, clfluents from the Seplic
Treatment Plant as such endangers the lile and health of the residents of

the socicty.

¢. To handover the complete charge of mamtenance o the complainant along

with all valid aceount und original records,

th To handover the amount collected under the licail o1 muinnlenance and
service charses lying with the respondent in the shape ol security deposils,
parking  charges and other money  deposits along with miterest 100 the

complamant,

¢ To direet the respondent 1o cstablish a proper channel for the timely

redressal of the grievances of the complaints {rom the complainant.

Lo To refer do the Adjudicating officer of the 1on'ble Authority Tor

asceriaiming.
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Complyint Mo 26712027
i The adequate compensation for causing mental apony by the respondent
tor considerably (alling 10 provide the essential Services us per the terms

and ¢onditions of the agreement.

i The adequate compensation for causing mental agony and other
harassment o the  Complainant owing o nonsatendance by (he
respondent  through s nominated  service ageney o addresses  the
prevanling issues in the socicty owing o lack.of IMAINTCRANCE serviee and

failure to render other cssential seryices,

i Toradjudicale proper compensation under seetion 61 ol the Act.

g. To puss such ordersis) or ditection(s). as may deem [itand proper. under

section 37 and 38 of the Act. wowards giving effeel o any one or more of the

abowve relicls soushi,

C.REPLY SUBMITTED ON BEEHALF OF RESPONDENT NO. 1 ON

19.10.2023

=
—_——— T

20, The complaint deserves to be  dismisscd as the same s md
nuunlainable belore this Hon ble Authority, The project in question is
nol regisiered under the provisions of Beal Bstae (Regulation and
Development) Act 2016, That cccupation certificate stands reccived
on 16122000 and 30.03.2011 und project has alrcady been handed
over o the complainant association in year 2016, Now. complainant

hiss approached the Authority aller lapse of 8 yeurs of handing over,
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Complaint Mo, 2671/077
Thus, the complaint filed belore this Hon'hle Authority is barred by
Limitation. being not maintainable and deserves disirissal
Phat the complainant has raised muliple sswes in the complaing in
hand. without disclosing belore this Hon'hle Authority that some ol
the msues, especially structural rectification work/building repair wirk
1 alrcady under consideration/umbrella of respondent no, 2o which
appointed retived senior officer namely: Mr, Rakesh Gars o monitor
the retrofitting works and inspections were conducted twa Himes a
month. i the presence of complainanti-association, [nspection reports
have been submitted with respondent no. 2 showing  satislaction
regarding the work done, Copy of nspection reports are nol readily
available with answering respondent and direetion cin be wiven 1o
respondent no. 2 for producing the same helore this Ton hle Authority.
That the complainant has not impleaded the Maintenianee Agency,
which transferred the maintenance 1o RWA, whick s 4 distinet and
separate entity. That by alleging the said asency o be an agency of
answerng respondent, the relicls have heen sought qua maintenance
ugainst the answering respondent which in totally unealled Tor nd
umwarranted. Mainlenance agency being-a separite entity’ can only
reply Lo the allesation eised in this repard.
That the allegations of connivance have heen levelled against the

mainienance ageney and also the erstwhile President of association but
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Complant Mo 2 6F1/2022
neither the maintenance agency nor the erstwhile President have heen
impleaded as party,
in respect of construction of shops in contradiction 1 approved plan, i
i submitled that niv such deviation from (he approvied plan_ has been
done by the answering respondent  and  after development,
approval/sanction m the shape of Occupation Certificate qua the $md
shops has alse been granted in Tavour of answering respondent by the
compelent Authonty,

In respect of issue of eleetricity load, it is submitted that the sub-station
from which the electricity is heing supplicd w the Group Tlousing. i
nol having exira load available and the company is already paving
MIN charges (o the electricity department regularly. As and when load
shall be available with the sub-statin, the company will apply lor
enhancement of the load and: it would not be out ol place (o mention
here that the company has already  approached UIBYNL  lor
enhancement of load. Morcover. as per the required load, the reguired
translormer was installed by the company, however, sinee occupancy
in the group housing has inereased, work order for the sceond
translormer has already been placed and the same shall be installed
sen, L opy ol work order 15 attached as Annexare R-1/1,

That WIPSTP has been mstalled as per the approved estimale by

DTCE and the capacityfoperational/functional reports have already
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Complaint Mo 2671/1022
been verified by the concerned department. at the time of grant of
viecupation certificale of the projecl. The society already stands handed
over o the complainant-association m 2016, including WTP/STI® and
other services in full working condition, Drinking water is being
supplicd by HSVP through its waterlines. Now. after lapse of 7 vears.
tesues are being raised which are beyond the ambit of jurisdiction by
this Hon'ble Autherity us the project in guestion, admittedly stands
handed over prior to coming into lorce of RERA Act,

That the allegation that amount of IFMS has nol been: shified 1o
complainant-association is wrong and denied.
[t is Lo mention here that no one has appeared on behall of respondent

no. 2 nor had Tded any reply till date.

D ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENT

29,

During the course of oral arguments. W, Counsels appearing on hehalf
ol both the parties reiterated their submissions as made in pleadings. It
s the stand ol Id. counscl for the respondent thal maintenanee ol the
socicty already stands handed over o the complainant-association m
year 2016 itsell and sume has been admitted by complainant-

wss Ol

Ve
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Complaint Mo 267152027

E.JISSUES FOR ADJUIMCATION AND OBSERVATION OF TIHE

AUTHORITY ON THE VARIOUS RELIEFS OUGHT BY THE

COMPLAINANT.-

Whether the complaint is maintainable or noi?

3 With respect to the vhjeetion raised by the respondent no, | regarding

e mamitainability of the complaing on the sroend that the aCCLpat ion

certilicate (OCY for the project was oblained before the enactment of

the Real Lstate { Regulation and Development) Act, 2016 (hereinaller

referred Lo as “the Act™), it is observed (hat the provisions ol the Act

are retroactive e nature. The Hon'ble Supreme Coun in MA Newtech

Promaoters & Developers Pvi. Ltd. vs. State af UP & Ors. Efe. has

categorically held that

"The clear and wnembizuons  langnage af e sty i
Felrodctive i operation and vy appdving  perposive
interpretation rule of statutory construction, ondy one resuli is
possibie, v, the legislature consciously enacted a retroactive
statute Io enswve sale of plot, apartment or butlding, real extan
profect 18 desre in e efficient and tianspareat mamer so tt e
sierest of consumers wothe real extate sector iy protected b all
means and Sections 13, I8 amd 1904) are all frerie ficictl
provisions  for safegrarding the pecunary  iitevess i e

cemsamersiallonees

31 Ivis furdher clarilied by the Honble Apex Courl in the same Judzment

“Merely because enactment as praved s made vetrogeinve m i
aprraiion, o cannot be soid 1o be either violative of Avticles 14
or {91z of the Constitution of India. To the comtrary, the
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Complamt Mo 267 1,/2028

Parliamemt  indeed  has  the povwer o leeiclale cven
retrospectively to take tnto s fold the Pre-exisfing coptract il
rights exeented  between  the partics o e faroer pnbiic

irteress "

Hence, the objection of the responident tha the provisions ol the Act
camnol be applied retrospeetively. is: untenable in view of the settied
position of law that the Act is retroactive in nature and Covers vngaing
projects al the time of its enactment.

32 Ohbjection raised by respondent that project is not registered

therefore provision of RERA Act not apply on the respondent

Authorily observes that the respondent  has taken 2 stand that present
complainl is not maintainable for the reason that it perlaing o an
unregisiered project of the respondent. and the relicls sought docs not Fall
within the jorisdiction of this Hon hle Authority, In this regard it s
abserved that there is nothing on tecord 1o prove that respondent  has
obtaned the completion certificate on the date of the commencement of
the RERA Act, 2006, therelore on the commencement of BERA Act.
2016 project in question  was within the Gmbit of the delinition il
ongoing project. Further, as per provise to'Section 3013 ol the RERA A,
2016 only those project shall be excluded from ongoing project fir which
completion cerlificate was received prior 1o commencement. of RERA
Act, 2016, In present complaint respondent hud not reecived completion
certiflicate before commencement of RERA AcL 2016, Therelore. proect

s m the ambil of ongoing project and resistruble, Furthermore, issue
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Complamt Mo 26 /177007
regarding whether this Authority has jurisdiction 1o entertain the present
eomplaint as the project is not registered has been dealt and decided by
the Authority in complaint no, 191 of 2020 titled as Mrs. Rujni and Mr.
Ranbir Singh vs Parsvaath Developers Ltd. Relevant part of said order 15
bemg reproduced below:

I RERA i a regnlatory and proteciive legislation, I is meant fo
regulate the sector in overall interest of the sector, and coonony aaf thir
counlry, and is also meant to protect righty of individual alloitee vis-a-vis
all powerfid promoters. The promoters amd allotives are nsucrliv pleeeedd ai
a highty uneven bargaining position. [f the areument af fearmed counsel
for vespondents s to be accepted, defoulier pramoters will simply ey
away from discharging their oblications fowards allottess by et reiting

their fncomplete project registeved. Protection of defaulier promoters is
wot the intent of RERA Act. It is meant 1o hold them accountable. "

Also, Seetion 11(4) and Section 18 of the RERA Act. 2016 that
provides for obligation of the promoter docs nol distinguish hetween
registered and unregistered project nor does it provides that the remedy w/
section 18 will be available/applicable only Lo the allotiées of & repisténed
project, Therefore, provision of RERA act, 2016 will apply 1o
respondents. Furthermore, as per Section 3d(e) it is the function of the
Authority 1o ensure compliance of oblization cast upon the promoters, the
allottees and the real estate agents under this Act. and the rules and
regulations made thercunder. Therefore this Authority  has complete
jurisdiction o entertain the captioned complaint emtertain and objection
raised by the respondent reparding maintainability ol the presem
complaint is rejected.
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Complamt No267 12022

(b) Whether the complainant is cotitled to the reliefs as sought in the
complant or not?

33. Before praceeding on merils of the case, il 1 pertiment 1o reler 1o order
passed by the Authority in captioned complainl. Vide order dited
06032025, 1t was observed by the Authorily that complamant has not
placed on record the documents revealing thal compluinant s o registered
wellare association bearing majority of 20 3" of allotees. Details of
cleeted members along with elections laken place in the complainant’™s
society heplaced on record 1o prove the authenticity of complainant-
associalion. Respondent was alse direcied to place on record documents,
il any, in support of their case. Partics did not [iled any doeaments.
Iheretore, vide order dated 17072025, onc more opportunity was
eranted o parties w Dle requisite docaments by 27082025, lowever, no
documents have ‘been filed by the parties till date: Now. complaint is
being adjudicated on ments on the basis of available decuments on recond
s stated moprevious order dated 17.07.2025. Relevant part of the order 1s
reproduced below for relercnee:-

A8 per affice record, complainant o ol placed on receord
ary docume i complianee of previens order.

Teedery, wer e fas cppeairedd on Belodf of camplainans.

fa these circumstonces,  last opportanity is granted 1o
compainant 1o place on pecord docimentary proviag sujoriy
af 23 allottees in compliance of directions issued vide
previous order by 27082025, Failing_which caxe will be
cecided o basis of the aveilable documenis on mixid daie.

Clase is adiowrned to 1800 2025, for further arsuments and
‘consideration,
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Complaint Mo, 2671,/007

34, On merits, Complainant association. through the present complaint. has

i

¥y}

sought various relicfs as elaborated in Pary 13 of this order. in respeet of
certain deliciencics alleged on the part of the respondent. In licht ol the
exterisive nature of these reliefs, they are being adjudicated one by one,
simultancously, based on the documents alrcady/placed on record and
submissions ol partics and arguments presented during the hearing in

response b the reliel sought by the respondert.

-Relief no. (a): v dircel the respondent (o complete the structural

rectification of the building within a 6ix timeframe and in aceordance
with the suggestions submitted in the report dated 62,11.2019,

Relief no. (B): To dircel the respondent 1o provide g complele struciure,
facilitics and amenities a5 promised under the agreement. and. further o
cisure the following below mentioned work at the Sunshine Country:

i To cnsure the proper maintenince of the dramage and sewerage
connection limes and further to ensure its proper repair.

i To ensure the proper maintenancée of the motors used lor litinge water
o the overhead tanks,

i T ensure the repair ool the expansion joints 1o avoid leakage und
SCRpuR;

W, Lo ensure the proper working and inaintenance of the sireet lights.

2=
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Complaint Mo 2651720002
v- To ensure the proper maintenance and cleaning of the water reservoir,
wverhead tanks and further 10 ensure the proper repair of the water supply
distribution system and sewerage system.
vi. To direet the respondent suthority to cheek and avoid any scepage in
thee residential compound ol the Society, elfluents Fom the Seplic
Treatment Plant as such endangers the Life and health of the residents of
the secicly.
36.In respect of these two reliels, Authority alier carclully examning the
record available and perusal of Gle, observes that no sanctioned service
plan or upproved cost estimates have been placed o record By ihe
complamant in support ol the contention that any of the afbrementioned
facilities or services are not In conformity with the sanctioned layvout or
approved techmeal requirements: In the absence of any such miaterial, 1
wontld be heyond the competence of this Authority, which is primarily 4
regulalory and guasi-judicial body under the Real Bstate { Regulation and
Pevelopment) Act, 2016, to engage in a technical Tact-linding exercise
regarding the adequacy or inadequacy of services exiting at site. 1 lowever,
the respondent is directed o ensure that all such provisions are made
strictly as per the sanctioned layout and approved service plans. Authority
is not vested with technical advisory or infrastructure planming lunctions
ner can il issoe directions Tor exeeution of specilic construction works

unless there is o demonstrated  deviation from sanctioned plins or
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Complamt Mo 26 173007
viekation of the werms and conditions of resistration af the project under
the Act. The proper authority to cxamine sueh issucs remuiis the
Directorate of Town and Country Planning (DTCPL Harvana, which
erunts approval of layout plan, building plan sanctions; serviee estimales.
and Cecupation Cerlificates. Morcover, aller handing over of maintenance
e year 2006, 1L is difficall 1w astdriain the status of cach of the lacility
alter liling of compluint in year 2022,

37 Theretore, in the absence of any documentary record substantiating the
claims  made by the complainant, Authonly cannit  grant  blanket
directions in this resard, However, the complainant is at Hbery w seek the
necessary records from the: competent authérities and take apprapriate
legal recourse for any non-vompliance, i established, As resards issupes
related 1w eleetricity supply and transformers, these (311 within the domain
of Uttar Harvana Bijli Vitman Nigam (UHBVN) and wre governed by
sepamle sectoral regulations: including  those issued by the [lryvan
Llectricity Regulatory Commission (ITERC),

I8, Relief no. {c): o handover the complete charge of maintenance w e
complaimant along with all valid account and original records.

Relief no. (d): To handover the amount collected under the head ol
maintenanee and service charges lving with the respondent in the shape of
seeurity deposits, packing charges and other money deposits along with

interest to the complainunt.

Page 21 of 25 %,-



Complaint Mo 267172022
In respect of these two reliefs, it is observed that admitledly maintenance
of the group housing already stands handed over in vear 206 as s
cstablished from submissions of parties. No documentary cvidenee, as {o
what were the lerms and comditions at the ol lime of handing over, has
been placed on record. Tlowever, it is the contention of ¢omplaimant that
IPMS amount ol Bs 3.85 crores is still lying with respondent ad only
Ry 40 lacs was transferred at time of handing over in year 2016, Besides
this, there 15 no detdil of parking chargdés or other money  deposiis
mentioned in pleadings. In these circumstances, it cannot be fgurcd as 1o
what all 15 left Tor complete handing over of maintenunce, Nor the same
nas been explamed by complainant in its pléadings, So, no direction is
passed apainst these relief except on [IFMS ameunt.  Reparding the
Interest-Free Mamtenanee Sceurity (1FMSB), the Authonty hereby dircets
buth parties o mutually appoint a neutral and independent third porty,
preferably a Chartered Accountant {CA ), wha shall:
1. Ixamine the lnuncial records including IFMS reecived  from shaop

PN TICT -,

11, Verily the expenditure incurred on maintenance,

. Caleolate the corpus currently available under TIFMS, il any,

Ihis exercise shall be carried oul in the presence of representatives: from
bodh parties. and the C'harered Accountunt shall cerily the actual amount.

i uny. recoverable or refundable after adpustment of  verifiable

A
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maintenance expenses. The said process shall be completed within 90
days from the date of uploading of this order. The cost of engaging the
Chartered Accountant shall be horne cqually by hoth partics. Upon such
determinution, the respondent shall pay the due amount 1o the complainan
association within the next 30 days. Compliange with this dircetion is
essential W ensurc that the IFMS amount is properly accounted Lor and

translerred in accordance with its intended purpose.

39, Relief no. fe): 1o dircet the respondent to establish a proper channel for
the timely redressal of the gricvances of the complaints from the
complainant.

In respect of this relief, it is pértinent 0 mention here that said
relicl s neither been arsucd  nor pressed  upon during course ol
urgumentsisubmissions. So, no direction is passed in respect of this relicl

40. Relief no. (f): 'To refer (o the Adjudicating olficer ol the Hon'hle
Authority for asceriaining,

. The adequate compensation for causing mental agony by the respondent
tor considerably falling to provide the essential services as per the lerms
und conditions of the agreement.

. The adegquate compensation [or causing mental agony and  other
horassment o the Complainant owing o non-attendunce by the

respondent  throush ity nominated ‘service agency 1o addresses  the
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prevailing issues in the spciely owing Lo lack of maintenance service and
ailure to render other essential services.
il. To adjudicate proper compensation under section 61 ol the Act,
In respect of this reliell it s observed that 1on'hie stpreme Court of
India in Civil Appeal Nos, 6745-6749 of 2027 titled a3 “M/s. Newtech
Promoters und Developers Pyl Lid, Vs State of TP, & ors.™ (supra, ), has
held that an allottee is entitled o claim compensation & litigation charges
under Sections 12, 14, 18 and Seetion 19 which 5 W be decided by the
beamed  Adjudicating OfTieer a8 per section 71 and the quantum of
compensation: & litigation expense shall be adjudeed by the leamed
Adjudicating Officer having due regard 10 the factors mentioned in
section 72, The adjudicating olTieer has exclusive jurisdiction o deal with
the complaints in respeet of compensation & legal expenses. Therclore,
the complainant is advised to approach the Adjudicating (fficer for

secking the relicl of litigation expenses by (iling separate comphant.

- Binee  the  complainant  assoctation has  seught  reliels for

completing/rectilyving/repair work ol certain facilitics, as such it is within
their prerogative (o undertake such works using the I'MS amount, which
hiss been collected for precisely such purposes. In view ol the above,
Authority holds that the complainant association 15 al liberty 10 undertake
repuir of facilitics and other necessary maimtenanee works ulilizing the

IFMS amount. The association may plan and exceule such works as per.ils
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discretion and gs und when required, keeping in view the wear and 1ear ul
the building and prevailing weather conditions, The respondent, in the
ahsence of any proven obligation. cannot be held liahle for underaking
such maintenance work indefinitel ¥.

43 In view of the aloresaid observations, the case is disposed of. File he
consigned o the record room Gfier uploading of this order on the website

ol the Authority.
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