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Complaint my, 2702022 and O

F: i =
Hearing: 117 in all cases

ORDER (PARNEET S SACHDEV - CHAIRMAN)

Above captioned complaints are taken up wigcther lor hearing ax ety and
gricvaiices o be addressed meall the complaints involve same issue and are refated
L the same projectnamely, "RPS AURIA RESIDENCTES™ Sitisicd al rEvEnug
eslales of Village Baselwa & Palwali, Secwor-8%. Faridabad. Haryana. Therelore,
final arder is heing passed by taking the Complaint No. 271 ol 2022 titled "Divija
Gupta Vs, RPS Infrastructure [0d", as a lead case fur deciding all éaptioned
M TS,

Present (lead) complaint has been filed on 10.03.2002 by the complamant under
section 31 of the Real Tsiate (Regulation & Development) Act, 2016 (lor short
Act of 2016) read with Rule 28 of the Harvana Real Dstate (Regulation &
Development) Rules. 2017 for violation or contravention of the prowisions of the
Act ol 2016 or the Rules and Regulations made thereunder. wherein it is inter-alia
preseribed that the promoter shall be responsible w fulfill all the obligations,
responsibilitics and functions wwards the alloltée as per the lerms agreed hetween

them.

e facts of all the complamts (iled by the complamants are broadly similur,
However, for the sake of clarty: these complaints have been classified into the

following three catepories:
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Complaimt noe 27 H2022 and COrs

Category I: Lead Case being Complaint No. 271 of 2022

Sr.no, | Complaint Title of the case Documents oo record
LTI
I I of 2002 | Uivija Gapla Memorandum of
_ 1"'r_"" _ Understanding
l ! S Infeiastrocture Liad. dated 27102024
X | 2722022 Ddivija ipta of Ms: |.‘.|E1.-'ij:1
Wi, :
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B placed on record.

RIMs Infeasteogtoee Lid: |

Category 1k Lead Case being Complainl No. 277 of 2022
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i I TIR TR
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e I : s} mlm_l'mml'm' the Memorandum of
i 2o | TIRol 2072 | Chaman Lal Gopra | Inderstanding dated
!
SR 27102014 exceuled
[ | RPS Infrassmcture 1id. S
o | 2ol M2 [ Chaman Fal Capia I]l_ i !m" . o
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| RIS Infrastructare Lid. Il 15 pertinent to note
4. T80 af 2022 | Chamean Lal Gupta thyat 5]:"'3' g nat
Vi complainant in these
EPS Infrastructuree |, Casey:
50| 281 of 2022 | Chamsan Fal Gopta Apart  from  this
) ""'I“" document, [ LH]
o 156 dai :{IIP&-J|1lr;lL~i1lr|.l|En_iluru1_.l:i. cormesponding
S e | B I-.E[I]n'l.’l":lh.-..l- T apreements ol
RS Infeastroetore Lid LA pi:il]l‘:‘mlﬁ hutve |
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Compluint no. 2712022 and Ors

A. FACTS OF THE CASE AS STATED IN THE COMPLAINT

4

N
k

Phut the complainant approached respondent for allotmemt of 4 unijt in the project

"RPS Auria Residencics™ situated in the revenue estale of Village Baselwa &

Palwali, Sector 88, Faridahad.

Phut the respondent aprecd 1o allot Unit No.

T-05-1305 admeasuring 1 565 4y, fl.

b the complainant for a wial sale consideration of 267, 17.188-. That againsl the

s unit, the complainam paid 2 som of L25.00.000¢/- Tor which the respondent

V
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pssucd receipt Moo 43511 dated 24072015, A copy ol the said reecipl is annexed
with complamt as Annexure C-1.

That pursoant to this, o Memorandum ol Understanding was ¢xecuted between the
partics, whircin il wis agreed that vide clowse 6 ol Moll in event ol complainant
heing not satisfied with the development of the unils the complainan would have
right 1o surrender the unit as per option | and Option 11 Copy of the Moll dated
27.10.2014 sattached as Annexure C-2.

Ihe said Moll was exccuted in relation Lo three units. including the unit in
guestion, The complainant had paid @ total of T75,00,0004- for all three units.
including 225.00.000/- for the subject unit, Copics ol the receipts in respeet ol the
second and third units are annexed as Amnexure C-3, and the complainant’™s hank
statement reflecting payment of 225000000/~ on 27.00.2014 s annexed s

Anncxure -4,

_ As per Oplion ounder Clause 6 of the Mol the complaimant was entitled 1o @

resale. consideration of 50,600,000/~ per unit, totalling 21 50LOMN-. apon
surrenider ol the units aller completion ol 50 months.

Being dissutislied with the progress of the projeit, the Complainant excereised
Option 11 and surrendered the unit vide email dated 10092018, also.sent by
resistered post on 11092018 requesting release of the resale consuderation
amount as per the terms of the Mol Copies of the email and postal receipt are
armexed as Annexure C-3,

i
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.That the Complainant again submitted Option 1 under Clause 6 vide 1etier dated

MLTE2008 vide registered post dated 01122018, refleriting the request for nesale
comsidetation, Despite repeated communications, the Respondent neither replied

nor relunded the agreed amount,

Jdhat alter waitmg for o considerable period, the complainant visited e

respondent’s oflice in July 20049 and was assured that the refund would be made m
the carliest abmg with interest @ 2% per month. The complainan madeé Turther
follow-up visits in Febroary 2020 and June 2020, where: similar assurances

regarding payment with interest were refterated by the respondent.

~That the complainant asserts that despite receiving more than 10% of the wtal sale

comsideration amount gua the unit in question. the respondent company has failed
o execule a Builder Buyer Agreement, thereby violaling Section 13 of the Weal

Listate (Regubation and Development) Act, 2016,

AL ag the case of the complamant that the respondent has been misappropriating his

bard-camed money amounting o 225,000,000/ since July 2014 and must he held

accountable in lerms of the Mol l dated 27.10.2014.

At is further-alleged that the Respondent has reseld the same unit 1o third partics

and that the project renuung meomplele entitling the Complainant o withdraw

lrom the project.

Sherefore, being agericved by the conduct of the respondent. complainant has

filed thie present eomplaint before this Hon hic Authority for séeking the reliefy as

praved as under

e 13 0047 M



Compliimt mo. 27 172022 wwd Ors
B. RELIEFS SOUGHT

Fo. The complamant in his complaint has sought fallowing relicts:

() The respondent be diréeted 10 muke pavment of Fixed Reésale Considération.,
amounting te Rs 50 Lacs, as agreed vide elause 6 of the MOU dated 27102014,
(e mpon completion of 50 months: from the date of MOT, s Oiption 2 was
submitted by the complainant,

(11} The respondent be directed {0 make payment of interest @24% per annum (2%
per month) gua the delaved period from 27122018 onwards. on the smount of
R, 50 Tacs, in view of clause 6 of MO dated 27.10.2014

(i1} The respondent be directed 10 make payment of Ks, 10 lacs, on account ol
compensation lowards mental harassment and torlure sulered by the complainam
al the himds of respondent.

fivl  The respondent be dirccled 1o make payment of litigation expenses o the une

C. REPLY SUBMITTED ON BEHALF OF RESPONDENT
Ld. Counsel lor the respondent no. | has [iled a détailed reply on 21.09.2027
peading therein s under 1-

7. That the present complint is nol maintainable and i liable 1o he vul-rizhily
dismissed as the present complaint has béen filed without any locus standi o
canse ol action against the respondent.

L8 That the vcomplainant and ber fumily members are Ramily and Feends of (h

dircctors ol the respondent company. They are investor pariers!’ (rianeers of (hi

W
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Complaint no. 27172022 and Ors
responident company und bave advanced money o respondent frome 2007-2008
onwiards.

19, Thut the direetors of the respondent company have returned the amounts advanced
by the complainan and her fumil Y. a8 05 evident from the stutement of account
mnnexed as Annexure B-2

20 Tt thie complainunt alens with her family members had advanced [inancial
assistanee o the respondent during the year 2004 2005, As o wken of
ackiowlodament und by way of seeurity Lor repayiment of the said amount. a
receipl cume (g be executed.

21, That the complainant had ciategorically admilted and acknowledacd that thie said
receipt was neither meant 1o be acted nor acted upon the same as these wiere issued
only for sceurity for repavment of the aloresaid amount, The complainant wais
well wware that neither they had upplicd for alliment vor any properly was
illotted 1o her by the respondent,

22 That the respandent throughow had agreed to the terms but unfortunate events
happened among the brotlicrs ol the complainant that the complainam has filed the

present complami.

el

Hhat - the  complainant hus  relied upon a purported  “Memorandum of
Uinderstanding™  stated 10 be exeeuted  Botween the respondent  and  the
complatiant. The respondent denicy exccution of any such document and hag
submitted that the allesed Moll s lorged, fabricated, busus, and incapable of

refianee.
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ZdFurther, he stated that only an “Allottee as defined under section 2(d) of the
RECRED) Act. 2006 can avail remedics against a promoter’ builder wider the act
Phat the complainant is neither anallotiee, representative ol an allottee, any agent
nor any other concemed person. A lender who assisted the respondent. with the
linance cannol be equated with an allottee.

25, That. even il the said Moll s considered, 1 is a non-hinding, unregisiered
document thal merely records an intention 1o enter into in agreement and cannot
e equated with an “agreement™, That no allotment leter or agrecment wiss issucd,
and Clawse 21 of the Mol] ftsell” confirms that mo final allotment was miade. e
adddedd thit there was oo intention to create any legal/ builder buver relationship of
an allettee wnd that the Mot | contains no terms repardimg due date of possession or
procedune for taking possession. which no genume buyer would omit 1t is thus
evident that the Mol) was never intended 1o be acted upon.

26, That the reliel sought by the complainant pertaing 1o specilic perlormance ol a
Mol Falleged 1o have heen entered into between the complainant and respondent
which cannot be adjudicated by this authority as the remedy does not lie with it
Smnee. thig authority only has power i adjudicate and srant reliels 1o the extent of
refund ol the' depesited amounl ind delayved Possession churses as per the
agrecment. tlany in existence which is missing in the present complaint,

27 Further; all rghts under RECRE&D)Y Act 2016 arise ondy oul ol an Agreement, It is
submilted that as per Section 11{d) of the RE(R&D) Acl 2016, the
promter/builder is responsible 1o an ‘allotee’ as per the apreeriient Tor sale oil v,

L
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liven as per Scetion 18 of the RE(R&D) Act, 2016, a eenwne allottee could seek
reliel of either refund o détayed posséssion charses i e promoterbuilder ails
Levabicle by thie terms ol the Agreement, Mircover, the vights and liahilities of an
allottee under the RE{R&D ) Act, 2006 arise out ol an Agreement and the same is
evident fromr g bare perusal of Section 19010202 and (67 of the said Acl.

T8 1L i alleged that the complainant has approasched this Autherity only W avieid the
Jurisdiction of the eivil court, which would involve pavment of substuntial cour
fees.

29: That the documem styled as “receipt” contains none of the essential elements of u
vithd contract, e, ofler, acceplance, consideration for the alleged purposc,
intention to ercate legal relations, capacity, and certainty. There is no iotr ol
evidence that there was “consensus ad idem™ regarding allotment of any unit n
Lhe prajeet of the respondent.

3L That the respondent has averred that even if the MolT is considered, the fullowing

points have 1o be considered-

(1) Tha the elaim is barmed by limitation. The alleged cause ol action arose in 20 4,
andd e time Timit to seck reliel from the appropridte forum would have been three
vears from the date of thealleped ciuse of action acerucd.

(i) Thateven ax per Clause 60) of the alleged Molla decision (o surrender the uni
was fobe communieated three months prior o the expiry of the S0-month persd
from the date of execontion, Assuming exeeution on 27.10.2014, the 30-monih

penid would lapse on 26:12.201 8. and imimation was required by 26,09 2018 No

W
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such specilic regquest was made by the complainant instead. relianee is placed on
un cmiail dated FOU8. 2018 sent by another amily member without necessary
particulars,

(i1} That the alleged Mou containg no lerms regarding due dite of posscssion or
provedure Tor tuking posscssion, which no genuine buyer would vimit il his intent
o lake posession: 108 thus evideént that the Mol was never intended (o be acted
upGn.

(v} lhat the complainam was bound o make payment towards the total sale
constderation: No payment demand was sought by the complainant as she was
aware that there was no alliment with the respondent. e has also relied on
sechion 3 of Indian Comract Act. 1872, As per Scction 51 of the Act. o promisor
1500l bound 1o perlorm unless the promisee is ready and willing to perform the
reciprogil promise.

{v)lurther. as per Clause 17 ol the allesed Moll, any dispute, il any, was 1o be

referted 1o arbitration,

3L That the complainamt bas not come with clean hunds and the present complain
deserves 1o be dismissed with heavy costs,

. REJOINDER TO THE REPLY OF THE RESPONDENT
Ld, Counsel for the complainant has fled a rejoinder on 20.07,2023 and made the

fordleowin g sssertions:

L

Page 18 of 47



Complaint mo. 27172022 and Crs

32, That the pavment made in ¢ach cise was duly acknowledged by the respondent by
Issuing respective reccipls and perusal ol said receipls would show specilic project
mame, wower number and unil numbers.

33 That in some cases, Moll wore also executed, providing lor option 1o (he
complainant o seek relund afler o certain period of time. In exercise of which the
complamant opled  for same by sending nolices through emails as also via
registered post but doe 1o non-refund the complainant has filed present complaint.

W That the respondent s objection regarding the Moll heing Forged is denied as the
s @5 duly stamped and signed by respondent and contiing the details of
payment made,

35 That the signatures of the Authorised representatives of respondent company., i.¢.,
Mr. Rajesh Jain who heing authorised signatory has also Oled the seply are
evident. The allesation thus, is uncalled and unwarranied. Additionally, e hos not
denied receipt of emadl/ [etters sent via post.

36. That the respondent has in the altemative, soughl to rely upon the werms of the
Mall and contended that sinee it contains an arbilration clause, this Authority
Facks jurisdiction, However, it is o setiled (ha the provisions of the Real st
(Repulation and Devélopment) Act. 2016 heing o special statule enacted o
profeet the mterests of allotlees, are not pusted by Section 8 of the Arbitration and
Conciliation Act, 1996, Accordingly, the presence of am arbitration clause does

il dhivest this Authority of its jurisdiction,

g 19 0f 47 Z/



37,

{omplaing no. 2712022 and Ors

Vhint respondent has relemed wothe amounts received by them 1o be o linomeial
assistance and alleped that the receipt is just for securily purpose. However, he has
diil denied enaned of réceipt déspite that it cbntained all the wnit details. Now
respondent is tevine w0 back away Trome the allotment mile 1o complunants
hedauwse of the reason tha the respondent has mortgaged the entire project

including the units in question w L& Pinanee 1 imited.

38 Said Bt of modsaging te project came into knowledge ol complairsn when o

public notice was issued by L& Fmance Limited a notice had also been issued
by Complainant tw 1& 1 finance Limited. for withdrawal ol the said public notice
s the unil which has been allotted to the complainant, could net have been

morleared by respondent,

3. 1 hat respondent has fadled W point oul under whal provision ol law i promaeter is

entitled w reccive mvestments-in lica of promising relurns.

A1), That- respondent has annexed o ledger statemient wath thic reply howweyver such

stalement cannot be relicd upon as it s an inkernal and personal document al

respondent.

et thie complainant has been made o part with substantinl amounts under the

diseuise of allotments made and is now denying exeeution ol the decuments itsell

althaugh receipts of payments have heen admitted.

Pl it is denied thst compluinm s not entited o invoke junsdicion of (ki

nthorily i he Falls under the definition of "Alloties” as buge amounts have heen
aceepted By respondent and Turther, ailotments: have been made, and i some

b
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cases where allotments have not been made same would amouni 1o viokation of
section 13 ol RERD Act, 2016,

E. ADDITIONAL SUBMISSIONS ON BEHALF OF RESPONDENT
b, Counsel for the respondent hus filed additional written: submissions on
PROT2025 and mude the followimy assertions:

43 That the complatnants are related by blood with Mr. Shanti Prakash Gupla, the
chairman ol respondent company and bemg immediate Tamily and (tiends, they
used 1o invest with the respondent company since 2007-08. The dircctors of
respondent company have retumed the amount deposited by them and entire
amaount stands returned o the complaanant tifl 2013-2014.

4. That the respondent has put forth his submissions according o category of cases,
With respeet to the category 1- i, complainl nos, 271,272 & 273 of 2022-
wherein the complainant is. seeking specilic. performance on the basis of the

alleged Moll placed on record, The respondent has made [ollowing submissions-

(1) Thit the alleged Mol has been shown in the maune of Divija Gupta who was o
miner gl the time of excention of the Moll, The same has been signed by Mr
MNitm Giupta without disclosing in what capacity he hag siehed. Said Mol! is not
suppuried by-any guardianship eentifieate Tor exceting the said Mol on behall of
mhner: That a third party cannot sipn an agreement/ Moll on hehal £ ol other party
until and unless other party has authorised the third party 1o do as,

(11) That the complaimant has sought reliel of “Paymemt of Oixed sale consideration™

amounting o Rs. 50 lakhs cach by rebving on clause 6 of Mol dated 23.08.2014

g/;
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which does not fall within the ambit of relicls which ean be granted by the
Authority:

(1) That the complainant has fhiled 1o show under which provision of the
RECR&DN) At 2016 is this relicl claimed since it s neither reliel of possession or
refund rather a linancial retum Additionally, it is averred that the same has been
dlone to evade jurisdiction of w civil court for which @ court lecs 15 requisited. Even
I Moll is taken Tor consideration: it was never meant o create u builder buyer
relitionship or dogs not conferany ri eht upon the complaingm,

Vv That the subjeet matier transaction is only the finuneial help extended by the
complainants and by no means can constitute 1o be dllotment making the
complimnants “allottee™ falling within the delinition defined under seetion 2y ol
the REGR&ED) Act, 2006, In vontrast, under the alleged Maoll 1 s stipulated as
Tapreed o allot™ and thes not an allotment in existence at the time of Mot | when
read together with other Cliuses of Mol ],

i Than oocapplication Tomm was Tled in o dailiale the process ol allotment due o
ihe fact that the subjeet multer transaction is vnly the fimneial help and not inany
manner constitites an aliotment of a unit rather is a direet remitanee of 4 anifom
smouet of e 2500000/~ per complainant for 1] these maiters,

(vi}  Tham the alloiment was merely @ futarg possibility, continaeny upon he
complainant exerdising the option 1o this clfect, Clause 8 ol the Mal | expressly
keeps the date of possession i abeyance during the subsistence ol the Mot ! as (he

question of alloimemt would  arise only “alter 24 months in the cvent the

N~
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complamant ¢lected Lo opt for allotment instead ol availing repayvment of the fixed
sale consideration, I is thus submitted that this s nol o case where the deemed
citle ol possession is absent. bot rather one where the allotment atsell” stood

suspended lor 24 months, dépendent entirely on the complainant®s: ¢lection cither

nom--allotment,

(vil) Further, as per clause 7 ol the Moll, respondent had o right 1o relirn the
amount deposited o complamant after 24 months (il 30 months. Such clause was
wdded Lo allow the respondent 1o return the amoeumt advanced by complaimant in
[uture in case 1L has suflicient funds which never happens in case of hooking or
allotment, Thus. it implies that # was not an allotment.

{viit) Further, clause 7 makes it explicit that the alliment of the carmarked unil
would only grise 1l the complainant chose to exil the Mol or exercise the option
o dvanl allotment instead of availing the Tixed resale consideration and/ or the
assurcd inerest as the case may be. Subseguent o such condition enly the terms
regiarding BBA excention, pavment plan adherence, and Formal allotment waould
come into clfcel. Upon conjoint reading of the clauses of Moll i s clear that the
alloiment was contingent upon the election of complainant after 24th month- 30th
mestth erther o exil alter taking a fixed resale construction or o gel the allotment
linalised in his Favour after exceution ol necessary doucuments pertaining o such
allotment.

n-
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(ix)  That Clause 2 of the alleped Mol! mentions a “down-payment plan™ bt no
such plun has been annexed. iven il such plan i3 presumed. the complanunt paid
only 37 ol thealleged Net Sale Poce. Annexures A, B, and O W the Moll
stipulate a pre-fixed resale consideration computed solely on the basis of this first
and only pavment. payable ata pre-determinied time. This shows the complainants
were never required or obligated to make any [urther pavments. which s
meonsistent with o genuine allotment. The absence of any pavment demand and
the option under Clause 6 1o take pre-fixed resale consideration indicate that the
transaclion was investment-oricnted, amounting to financial assistance and falling
cnilside RERA s-ambit,

(%) That Clanse 21 ol the Mall clearly shows that allotment would have arisen only il
wlter 24 months, the complainant opted lor it Such allotment would reguire
exceutton of an allotment Jetter, Builder Buyer Agrcement (1B3A ) and a pavment
phim, This conlirms that the Mol by itseli, was never intended to be a linal
allotment document.

(x1)  That at no stage did the complamants mguire about the construction status,
development  progress, or demanded  execution of the BBA. Ther nactioh
demonstrates that bath partics reated the arrongement as a Dinancial investment
rathier than-a builder-buver transaction, which lies outside the scape of RERAC

{xit)  Thae the complumants themselves: admitted oo BBA was executed by the

respondent, ven assuming that the Moll was related 1o allomment, the absence of
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any lermal communication or demand from the complnnants since 2014 casts
shadow on such a claim.

(xiit) That since 1l was 4 lamily matter involving @ otal of 51 units. Considering tha
no lamily would reasonably require so many umits [or reswdential  purpose,
indicates that ot was o lnancial help rendered by family members o another

[amily member,

45 With respeet to Complaint Nos. 277-324 of 2022, lead case being 277 of 2022

the respondent has made following submissions-

(1) That the complainants have sought specifie performance and payment of fxed
resale consideration of 230 lukhs under Option 2 of Clavse 6 of an Moll dated
27002014, allegedly executed hetween one Divija Gupta and the respondent
They claim that a sinilar Mol was exceoted with them on the dates mentioned in
their compluints,. [Towever, they have Buled 16 annex any MolT signed by
themselves with the respondent, [t s settled Linw that o party seckmg relicl must
relv on the document executed by themy, not on a document exccuted by o third
party. lhere is no privity of contract between these complainans and  the
respondent in respect of the annexed Mol ], rendering them without locas standi (o

approach this forum for the relicl sought,
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(1) Thiat poniz ol the complainams hive Ger communicated with the respondint 1
obtain o copy of the alleged Mol or any other document relating 1o hooking o
allotment ol units.,

(i} That the only documents anmexed by the compliinants ure pilyment receipls,
These receipls were issued solely Tor acknowledping payments and cannot. by
themselves, create any bilateral relationship between the parties, They do not
satisty the essemtial requirements ol a valid contraet under the Indian Contract
Act, 1872 numely; a valid offer and 1ts unequivocal acceptance:

(ivl  That the mere mention of g unil number on the receipts does net constitute an
allotment: as the receipts contain no terms of allotment. In the absence of wmy
document evidencing allotment, such receipls cannot be construcd as creating an

alfotmient in Lavour of the complaimants

46, With respect to Complaint Nos 364, 365, 366 of 2022, lead complaint no 364

ol 2022 respomdent has submitted that-

(i) That the complainant hus averred that he applicd for a space in the project.
However, no such booking application, allotment letter. payment plan, or receipt
s been placed on record 16 substantiate such averment. “The only document
wrnexed wea hank statement. which by isell docs not eonstitute proofl of booking
or allotment and only evidenees fimancial assistance extended o the respondent.
Mere assertions ol entitlement 1o assured returns without placing any reliance on

any contractual clause puarantecing such return amounts o aomockery of the Tegal
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(i) That the complainant has imsell admitted that the respondent in December 2017
anid 'il_;_'.ﬂin m June 2020, assured him that the amount deposited would be retumed
along with antercst Tor the delay, This assurance was never disputed by the
complainant, which mdicates that the transaction wag in the nature of linancial
help rather than ‘o booking. 1lad #t been 4 booking, the complainant would have
demunded possesston matead ol aprecimg W the return ol Tunds.

(ii1)  Thm the complainamt has no locus standn belore this forum as he 1s not an
“allotiee”™ under Scetion 2(d) of the Real Bstate (Reoulation and Development )
Act, 2016; There was no olfer, aceeplance; consideration: or intenlion 1o ereate
lepal relations between the partics. No document reflects the Total Sale Price
(151} or the due date of possession and the complainant has lailed to discharee
the burden ol proal.

(1v)  That the respondent had paid assured interest on the fnancial assistance
extended by the complainunt, as is evident from the ledger annexed by him. This
was not “assured return™ ansmg from a booking. The respondent’s accounting
nomencloture  distinguishes between the twor “Assurcd Interest™ a5 used for
transactions in the nature of Ioans or Onancial help, whereas “Assurcd Retum™
applics W sums advanced towards bookine/allotment of 1 unit. This distinelion
cin be comoboruled Irom lhe ledsers mambinned in the case ol Sara) Gupta

(pertaining to the KPS Inlmia Progect), which was o penuine bookmg/allotment,
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47, With respect o complaint nos. 367, 368, 369, 370, 371, 372, 373, 374, 375,
376, 377, 378, 379, 380 of 2022, Lead case being Complaint No 380 of 2022,

The respondent has made following submissions-

(i) That the Complainants have merely alleged that they applied for a wnit i the
progect an question. However, no bookmg apphcation, allotment letter, payment
plan; receipt. or-any other document evidencing such transaction has been placed
on record; The only annexures are certain bunk statements; which, per se, are not
proal ol booking or allotment. These statements merely reflect a linancial
transaction, which, as admttcd by the Uomplainants themselves, wasn the nature
of monetary assistance extended to the Respondent.

(1i)In the absence ol any document establishing a Builder Buyer relationship, the
Complainants bave no locus standi belore this Hon ble Authoety, They do not Fadl
within the delinttion ol an "allowee” under Scetion 20d) of the RERA Ad 2016,
There was no concluded contract no ofler, acceplance, consideration, or mtention
o eredte legal relatons. Further, no document on record specifies the Total Sale
Congidermtion or the due date of possession. The burden ol proet kay upon the
Complamants, which they have failed w discharee,

(iit)  ‘The Complainanis have admitted that the Respondent  assurcd them in
December 2017, and ‘asain in Jung 2020, that the amount deposited would be
relunded along with meeest lor delayed pavment ol assured retwms. This

adrmssion estabhizhes than the transaction was never Tor booking a unit but merely
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for providing linancial assisiance. I the alleged transaction was for purchase, the
Complainants would have soushi possession, nol repaymoent.

(iv)  The hank statements annexed as Annexure (2 pertain o bookines made in the
Kespondent’s other project “RPS Inlinia” by the same Complamants, and not 1o
the present projeet RIS Auria.™ This is evident from the cheyue numbers, which
match those issued by the Hespondent towards sssured relurnt 10 these
Complainants under their genuine booking in “RPS Infinia.” The Complainants
are pul o strict prool” of their claim: [t is submitted that they are dllempling 1o

mislend this Hon ble Authority.
H. ORAL SUBMISSIONS BY THE PARTIES

+8. ot partics reilerated the submissions made in their respective complaints, replics
and supporting - documents. The issues arising therelrom . have already been

addressed and deall with in the forepoing piragraphs of this order.

L ISSUES FOR ADJUDICATION: -

Whether the complsints are maintainable and complainants arc enfitled (o

the relicls sought or not?

J. OBSERVATIONS OF THE AUTHORITY
A dn view ol the facts, crcumstanees, and  documents placed on record. this
Authirity is ol the considered opinion that the captioned eomplising periiins w the

praject “RPS AURIA™ located al revenue estutes of Villape Baselwa & Pabwali,

Ly
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sector- 88, Fardabad., Haryana,  The complaints revolves around the fictum that
the complainants and respondent are related o cach other and the parlics arreed (o
excente o purported “Memorandum of Understanding™ (Moll) dated 27.10.2014,
under which the complainants have cliamed rghts in respeet ol allotment of o unil
i the project of the respondent. The complainants alléee that the said Mol created
binding obligations ol allomment and posscssion,

3k In view of the above, the preliminary issue for determination is twolold, Fies,
whether: the complainants can be reparded as “allottees™ under the Act so ax to
maintain the present proceedmgs, Sceond, whether the relicls sought. namely;
payment ol fixed resate conssderation and interest under the Mol ), {all withm the
Jurisdiction of this Authority,

51.AL this staee. reference must be made o Section 31 of the RE(R&D) Act, 2016
which provides for filing ol complaints. Section 31 1% being reproduced below for
relerence-

“Section 31- Filing of complaints with the Authority or the
cadiudivating officer.

i) Any apgrieved person puy file o complaint with e
Aduthority o the adimdicating officer, as the case may be, jor
amy violalion or contravention of the provisions of ihis dcé or
e ridey amd recsnlations made  therewnder,  avaingt any
prometer, allotiee or real estate cleent, a8 e case nay he.
Fxplastation.- For e purpose of this sub-seciion "person”
shall melude the association of alloitces aor anv velfunfery
consiier association vegisiored ander ame law for the finie
hetng i foree.

(24 Tl fowan, merner and feex for filing complaint mnder sufi:
section () shell be suclt as men be fpresevibed].”
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32 A plain and Jiteral constroction of the provision mokes it elear that the right o
invoke the jursdiction of this Authority i3 not resiricted only 1o “alloitees™ The
legislature nits wisdom has consciously emploved the expression “any agarieved
person” S0 08 o vest locus standi in a wider calepery ol individuuls who can
demonstrate that they have sullered a legal injury on account ofa violation of the
Act or rules made thercunder. The usce ol the word "may" 1n conjunction with the
words “any agggricved person” expands the remedial junsdiction and ensures that

techmieal objections do not deleat substantive justice.

M

s therctore not an mdispensable pre-condiion that the complamant must
necessarly dall within the defintien of an “allottee™ wnder Seetion 2{d) for hiling
ol complamt. belore the Authority. The eritical test under Section 31 is whether the
complainant has established himself 10 be an “agerreved person™ o respect of an
allesed violation or contravention attnibutable 1o the promoter. allottee or real
calade agent. COnee this threshold 15 crossed, next steps will come indo play, In the
present case, the complainants: by placing reliance on the Moli and the receipts
issued by the respondent, have prima facic demonstrsted a gricvanec referable 1o
the conduct of the promoter and accordingly fall within the ambat ofan “appreved
persnt” under Seclion 31,

34, The next guestion which arisex [or determination is whether the complinmunts are
ertitled 1o the reliels spught i the present proceedings. The complamants have also
comended that the demand lor Lixed sale consideration under the Moll s in

substance. nothing but a claim for refund ol the amounts paid, sice possession has

b~
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ot been Tanded over il date and the complainants had opted w surrender the unil,
Relimnee i this regard has heen pliced on Scetion 18 of the RE(R&DY Act, 2016.

“Secrion 18- Return of amount aind compensalion.

(1) I gy promoter fidls fo compleie or B ownable (o give possession of an
aparimend, plef or huilding,

far) i accordance with the termiv of the aereewent for sale or. ax the case may b,
eluely completed It dete specified therein, or

(b el 1o discontimance-of his business as a developer on aecount of suspersion
o revacation of the registration wider this Aet or for any other reason,

he sheddl he lighle on demand o the allottees, in case the allottee wishivs 1o
withdreny from the projeci, withowt prefucice to any other remedy avatlable, 1o
return the amount received by hine in vespeet of that apartment, plet, bailding, as
the cave may be, with inerest ai suelr vate ay may be prescribed i this behalf
ineluding conpensation i the manaer as provided wndep this Act;

Provided that where an allotiee does wol intend 1o withdvew fram the profect. e
shall be paid by the promoter, interest for every month of delay, il the hamding
over of the possession, of such rate as may be preseribed.

(2) The promoter shall compensate the allottees m case of any loss caused 1o liin
die to difective title of the lond, on which the project is being developed or has
heen developed. m the manmner ax provided ander this Aet, and the claim fur
cepensation e s sebseetion shall nol be barred by fimiiation provided
rineler gy faw for the tioe being in force

(30 4 the promaoter fails o discharee any other oblisations fmposed on ot under
thiv det or the rules or resulalions made thevewnder or i aecordance with the
terms and conditions of the. agreenent for sole, e shall be liable to pay such
comipeisalticns fe the allattees, in the sanner ax provided wnder this Act ™

5.4 carelul reading of Section 1% makes it evident that the legislatore. while
structuring  the  framework under Scetion 18, has deliberaely emploved  the
expression “allotee™,. The relicl of relund and  compensation is theretore,
legistatively circumseribed 1o those who qualily as allotees under Heetion 2(d) ol
the Act, The use of this restrictive terminology underscores the legishitive mtent 1o
conlme such statutory remedics only to genuine homebuyers or person vested with

enlorceable right of allotment.
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3. Thus, even 1l for the sake of arpument the complainants demand for lixed sale
comsiderativn i construed us 4 claim for relund, the sine yua non Tor availing such
reliel under Section 18§ (hat (he complainants must first establish their legal
character: as “allottees:™ The  ¢ritical enquiry therefore i not merely whether
paymenl was advanced bul whether such advancement eulminated in o present
binding allotment which would attract the statutory protéctions of the Act,

37. Thus, the second test 1= 1o determine whether the complainants are allotlee or not,
Therelore, it becomes necessary (o consider the specilic srounds urged by the
complamants o bring themselves within the ambit of the definition of “allottee™
under section 2{d ) of the Act.

. The complainants have soughl to substantiate their claim primarily on tvo sets of
documents. First, reliance s placed on the Mol) dated 27.10:.2014. wherein
according 10 the complainants, the expression “allottee”™ finds mention in various
clavses. Lhereby evidencing the intent of the partics to treat the complainants as
purchiasers of a unil in the project. Secondly, reliance is placed upon receipts ssued
by the respondent company acknowledging payments, Vor instance, in Complaint
No, 271 ol 2022, the reeeipt dated 24.07.2014 records that 5 sum of 225.00.000/-
was recerved by the réspondent against Unit Ne. T-05-1205, Lower 05, specifically
deseribed as “on account of booking amount and instalment.” duly s1pocd by an
authorised representative ol the company, Similar receipts, containing details of
unil. numbers and amounts received Bave been produced in other captivned
complaints: The complainants lurther argue thal @ per Moll, a righl of Surrender
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was also conlerred upon them, therehy vesting certain enforecable rights, The
complamants contend that such receipls, coupled with the Moll constitute prima
facie evidence o allotment and reepsnition of their siatus 38 allottees under the

RIGR&D) Act. 2006, Purther, an respondent™s objcetion tha thiz Authordty as i

Jurisdiction o enforce Moll, the complainants contend that éven iF théir prayer is

diflerently worded such technical  distinetions cimol render their complaint
defective or npon-maintainable and refund may be given under section 18, Thus,
even 1l authority rejects MOU, builder buyer relationship can be established by the

receIpls issucd.

O the other hand, the respondent has dended that the complainams qualily as

allottees under the Act. 1t s his plea that the complamants and their Gunily
members were nere investors/financiers who had extended financial assistance to
the company from lime to time, which has been substantially repaid. The Mol ),
acording o the responident, was not an agrecment lor sale within the meaning of
Seetion 13 of the Act but only o financial arrangement, contingent and revocahle,
conferring no present right of allotment.  Respondent submitted. that the
complainimis cannot inveke Section 18, as the statutory remedics therein are
reserved to he speeilically pleaded by the complainants which are not pleaded hy

the complainant in his prayer.

o). Havisg heard the submissions, this Authority is ol the considered view that in

order Lo wrrive at i conclusion, il is necessary o refer o Seetion 2(d) of the Acl
which 15 reproduced below-
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"2d) "allottee” in relation to a real estate project, means the person 0 whom a
plot, apartiment or building, as the case may be, hay been alloited, solid (whether
as frechold or feasehold) or otherwise transforred by the promoior, and fncludes
the pevson who subsequently acgrives the said allotment through sale, tremsfer or
effiemvive Bl does nat nctude a persin fi whom such plof, aprtoeni or

Buileling, as the cove meay bel is given on rint;

Ol s clear that the statuory definition of =allottee™ under Section 2{d) of the At
requires that o ploL apartment, or building must be allotted. sold, or otherwise
transfereed by the promoter, 1t lunther contemplates eases where an existing
allotment stands subseguently translerred. The determinative guestion. theretore, is
whether in the facts of the present case there exists any valid and senuine alloiment
which would bring the complainans within the ambit ol the said definition,

6200 i an admilled position that ne allotment letter or builder buyer agreement was
ever execnted vis-a-vis the complaimnts and the respondent. The Authority s,
theretore, constrxined 10 examine whether any other document on record can be
Ireated as equivilent o a binding allotment.

03, In Category 1= The complainant has relied upon two sels ol documents W establish

the existence of an allotment,. namely: (1) the Moll dated 27102014 and (i)
payment receipls mentioning unit numbers. such as the receipt dated 24.07.2014
wnexed as Annexure 4 in Complaimt No. 271 ol 20220 In context of Mol ! dined
L2 respondent has raised a preliminary objection, contending that the said

Mol was executed by Ms: Divia Gapta, who was g minor ot the relevant time. No
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cogent evidence his been produced 1 establish that her fSther was duly authorised
in law to exceute such an agreement on her behall, 1t is diffieult 1o comprehend
how a miner in the absence of compliance with statulory salegnards conld validly
eriter o document purporting 1o ereite binding contruetuil ohligations.
Nevertheless, for the limited purpose of ascertaining whether the Mol ! can be said
Lo evidence o penuine alloiment, this Authority his serulinized the said docament in
comparison with the Mol filed m Complaim No. 380 of 2002 pertinimg 1o the
preet “RPS- Infinia™. The: Mol in Complaint No, 380 comains detailed clauses
delineating the super area, inclusions. services. and significantly chises 5 and 6
expressly stipulating that possession shall be delivered within 36 months from the
commencement ol construction. By contrast, the Mal) relied upon i the present
case muhes only a bald reference Lo a unit number and arcaand s conspicuously
silent as o wmenities, puyment schedule; reciprocal obligations of the parics and

any tumeline for possession,

L The silence of thie Moll on'such vital terms casts-a grave doubt on the troe asture ol

the transiction, 1ois difficult o seeept that o penuine homebuyer. while parting
with substantial sums of money would remain unconcerned  with  essential
stipubiations such as Hmelines Jor possession, construction milestones. or Feilities
o be pravided, The absence of these fundamenial terms strongly indicates that the
Maoll was never infended 190 lunction as o bailder buyer apreement bul was in

substance no more than & linancial arransement between the partics.
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b6 Further, inferenee hiss to be diawn to clause 6 and 7 of the Moll which are being
reproduced helow-

RE/F I EE

That affer-congdedon of 24 months from e date of this Mo in
cerse Allottee is not satisfied with the developmest activities i the
profect. e due fo slow development of surroundings areqa or due o
Aen-developient of exivemal sevvices by the authorities, | beine o
priviteged custoner, an option (o survender e wit 7s ovaitable with
him. Surrender value as well as peviod of such swvender, i such an
eventiadine will be calewleted as per Amiexure - A attaehied with this
ML

(Adhat this right to swrvender may be opted after completion of 24
mowtis from the daie of this MOU GI0 45 month with a written
redquest fo Congany:

(i et afier recelpl of weitten request of the Allottee the Campany
will refund the fived swrrender valie as per Annexure - A Hivvever:
aficr receipt of sueh veqguest the Allotteswill liave mo fatevestiriaht of
any nature whal o everdn e anil except tie rieht o get the fived
suwerender  value  from the company & this MOU shatl  stoand
cancedled

(it Thar the Allottee will bove to-complete all necessary formalitios
el Will return all the original documents o the company: and only
affer receit of these dociments, the-company will siart this PROUENS
of surrender of unis,

htion 2

That afier completion of 50 months from the date of this MOLUL if the
Altontee is' not satisfied with the developaent of project! area or
appreciciion i property peices is mof visible in near futire o die 1o
any of i3 persenal decision, an oplion to sarvender the unit is
avatlabie with hite Surresder valve in such an everfuality will be
cetlewlented as per Annexsare - 8 attached with this MO

(it alfottee will ave g0 conmnicate his decision 1o survender
the il wnder Cption 2 above Wil a writtew reguiest, three: it
gk tey eined of S0 monihs perined

(i T after vecvipd o weitten regnest of the Allottee S Compeny
will wefund the fived surrender valie ay per Annexure - B However
after-reeetpt af sl regaest, the Alfotiee will hive Bo nterestivipht
af arv mature what s cver may be in the i exeept e right to ol
the fixed survender value from e comprany & this MO shall stod
ceanve el
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(0} et thie Alloitee will have to complete qll necessory formalities
and will return all the original documents fo the compary aned only
after veceipt of tese docaments, the company will start this Sy
af surrender of unit,

L Tt after-the completion of 24 months from tie dete of this MO
Ll 30 months, If circunsiances so demand comprany alse fias the
right aord ey exercise ity right 1o caneel the seid nnit ¢ ompaceary will
cancel the said unit and refund the cancellation value as colenlated
as per damexure - C However, Allottee Tas the risht o refeciiaece
the cancelleation offer of the CORIERIY,

I coe of acceptanee by the Alfotee

* O oaccepting, allottee will suvvender the wnit in Jevor of e
contpany after completion of necessary formalities il after heneding
over all aviginal documents to the compriny & s MO shall siavd
caneelled

= The Compeny will refund the cancellation vatue 1o the Allottee as
per Annexure-C

I case of refusal by the Alloiee

(iMn st an eveatuality, allottee will eease o hove R PRI
ter exercise any of ahove said aption | amd option 2 under friver 6
cehine,

(in) Altettee will comgaby with all the applicable terms & comditions af
Buyer's Agreement, allotment and payment plean of ifie compan

(86t} Afloriee will alse comply with all the provision of service fay,
VAT, TIN o any other tax as applicable as per terms & conditions
of Buver's Agreement and alfotnent.”

67 A eonjoint reading of Clauses 6 and 7 of the Mol indicates that the arrangemen
wias nol primanly intended to sceure possession of a residential unil but rather 1o
assure @ fixed linancial retum to the allottee. Clase 6 provides two separate exit
tplions: the lirsl alier completion of 24 months, in situations where the allottee was
dissatisfied with the pice of constriction, exierd ifrasieucture, or swerounding
development. Vhe expression “surrounding development™ is eritical. Iy implics how
the surroundings 1w e project have déveloped implyving the rise of prices in the

arei Stgndlicantly, this clause docs nol stipulate uny hinding construction schedule,
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debivery timeline, or refund mechanism linked to the actual progress of the projeet.
The seeond vption available alier 50 months, assures a fixed resale consideration
on-sinilar srounds a8 former oné, irrespective of the stage ol construction or
possession. Both altermatives, Hwrefore, are stractured  arownd predetermined
pavewuts rather: thaw obligations of delivery of possession, Clause 7 further
empawers The promoter 1o vhilatérally eancel the Mol and relegate the allottee 1o
the: terms of 2 builder-buyer agreement which in the prescnt case admitiedly was
never exceuted. These stipulations 1aken together reveal that the Mol béirs the
character of an investment arcangement promising assured retums rather tan 2
penuine agreement for allotment of a dwelling unit. This interpretation is lurther
[ortified by the subsequent observations recorded hereinbelow:,

B8 Morcover, s i settled principle that in construing a contract. the decisive fuctor is
ot the nomenclatuee employed bt the substance and intent of the partics. Tested
tn this touchstone, the present Mol | being berell of the fundamental attributes of an
agreement For sule as contemplated under Section 13 of the Act cannot be elevated
lorthe status of a binding builder buyer agreement,

—~ 69, The 1ln"ble Supreme Count in il Appeal No. 3826 of 2020 titled ay “Mansi

Brar Fernandes v. Shubla Sharma and Ane”, while examining the natwre of

agreements between developers and allotlecs, has deall at length the distinetion
between o genaine homcbuyver contraet and o specalalive or purely linancial
arrangeiment. The Court reiterated the principle laid down in Pioneer Urban Land

and Infrasivacture Lid v. Union of India, wherein o clear distinelion was deawn
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betwies speculativie investors ind senuine homebuyers, The Hon'ble Apex Coun
ehserved as under:

“TA.3 The decision of this Comrtin Pioneer Urban Land und Infrasiructure Lid v
Umiom of India fsupral drevw o disiinetion Befween spectlative iavestors o
genuing homelwyers, The present cise effords an apprerinnity to reinforce i
distinction twouglva principled inteltisthle differonria.

The Ilon'hle Supreme Court has clearly  delincated  the  pasaniclers  for
distinguishing a genpine homebuyer transaction from one that is purely linancial in
nature and unconnected with the intent of purchasing o residential umil. The
lollowmg parameters were lad down to ientily whether 4 person is'a genuine

humebuyer or o speculative investor:

SIS The determination of whether an allotiee is a speetdarive imvestor depencds
1 the facts of each case. The fnguiry must he contextual and guticled by the: fnient
of the partice. Indicative factors include: (1) the mature and teoms of the contract;
(i) the mumber of wnits parchased: (i) presence af assrered returns or bivback
Clawses, (iv) e stage of completion of the project at the time aof investment; and v
exisfence of altermgineg wrraneemenis i1 licu e possession,  Mosscssion of o

ebwellivng ot rehering thesine que non of @ genuie homebrver s bitent,

U s lurther added thin “Unlike finemciad markety  where sprcnletion  mey
SeHReinies  seive o liguidine fhnetion speclation. i resideitiol  honsing

wndderarines  stability, fatrness, and  the very olject of honsing development,
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Sctwmex of assived relurns, c.‘nmpm’.m.-}- hnr_]-h.:.r{'.&s, ar CXCORERY oxif IS are i

fruth financial devivatives masquerading as housing contracts, "
The eourt also statéd that -
“Crrieria to rdentify specolgiive investors

I8A Speculation” s been defined in P, Ranumatha lver's Law Lexicon (61
eclition) ws “a visky favestment of money for the sake of and in expectation of
atnesually farge profits” A Vspecwlator'Vis tone whe practives specalation in trade
or business " Two elemenis emerge. (Dexpectation of wswallv hish profice. ad
I’f-"-;"l'“'-"':wlf.1' in the nature of business or trade. These elemients accord with the ratio
af Pioneer Urban, which described speculative investors as those seokive refund or

preeafil withaued aarn intention fo CCCHE

INA L e Duni Chand Reretvio v Blnowalka Brothers Lid, this Cosrt considered
the validiy af an ordinance of the State of West Bengal prafibitine specilative
frcscnitions e jute teace, A Constitution: Beach (forwr Judees) Deld  tha
constructive delivery by datermedite portivs woald be valid provided that i

ctelrinmestedd i crctued delivery to e end prehaser. The Conrt ohserved:

Clhe e s receipls o the delivery arders ax the case may be, represcited
the goods. The sellers handed over these documents to the buvers acabnst cosh
pravment. The eonstructive delivery of possession wiiich was obtained by the
ffermediate parties wes thas franstated inio o physical or mannal defivery of

possession b the wltimate analvsis eliminating the unnecessary process of veach
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of the fntermediate partics taking and in i twra giving actual defivery of

wosxexsion af fhe eoely, ™
! ks

Thies, whwere there iy an aelud chain of delivery ending with possession by o
Zewtine buver, the fransaeiton i net specudative. Ceviversily, tn the présent
conttext, wheee tere &5 o Dxention o foke possession, the anus to find another
buver and effect resale bsvast on the developer. Delivery in sielt éases iv more in
the matire. of a len or an option. For a genvine allotice, fiowwever, delivery amd

FRANSCESEOR i (8 IR efoeel Hent.

Applying the above decision of the Hon'ble Apex court, is amply clear that the
complainants never intended o occupy the apartments in question, With no
timelines for delivery, no specilications and nothing containing tw the delivery of
apartments, it was obvious that the contract was only. a masquerade for a housing
contracl. The only elauses warth mr.:miunin;; are the two exil options that relate to
receiving an extruordinary amoumt of money back, 1¢, more than 15% retum. 115
clear that. this arrangement s squarely covered hy the above judgement ol the
THiom“ble Apex Court.

70 The lurther cireumstance that the Mol stands exeented in the name of 4 minor only
remforees this conclusion. While @t s true that a suardian may in certain
eireumstiness comlract for the honefit of 8 minor, the document in guestion being
devaond of essential elauses ol o genuine builder buyer arrangement and biaring
ndications of & (nancing or investment trinsaction, cannot be said W opeite or

the minor™s benelit. ‘This Auathority is therclore ol the considered view that the
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Mol ehited 27.10.2014 docs not evidence a valid alotment and cannot be treated a3
N agrecment forsale within the meining of the A

71 The complainants have further pliced reliance upon receipts, annexed a5 Annesvane
4 in Complaint No. 271 of 2022, 10 contend that the same constitute evidence ol o
valid alloiment. This Authority has carefully exumined the said reecipts. 1 s not
disputed the pavments have been made by the complainants w the respondent, and
unit numbers are also mentioned therein, Towever, the mere mention of a unit
number on o pavment receipl cannot in the eves ol law, confer upon such docament
the character of an allotment,

72.Further. the receipts contain no stipulstion regarding the terms of sale. POSSCEEION
hmelines, obligations. ol the paries, or consequences of default, The unit number
mentioned s at best indicative or provisional and cannot by isell evidence
acceptance ol booking by the promoter. The absence of wny accompanying booking
lorm, allotment Teter, or builder buyer agrecment makes it elear that these receipls
cannol be construed as evidencing a valid allotment under the Act.

TRA reeciplis al s highest an seknowledament of money tendered U does not, hy
isell eimbody the consensus ad idem or the reciprocal ohligations which are the
hallmarks of o binding asrcement lir sale.

4. Beetion 10 of the Indian Conteact Act, 1872, clearly provides that all ASFCCITICNS
arc contraces only i they are made by the free consent el competent parties, for 2
livw Tl consideration.and a law [l object, wnd are not expressly declired 1o be void,

A valid builder- buyer agreoment under the scheme ol the RERA Act must

w”
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neeessartly relleel such essential clements ol contract formation. in addition 1o
incorporsting vital pacticuliars such as the deseription of the unit, the payiment plan,
timelines for possession, and the rights and obligations of hoth partics. The receipis
placed on record are conspreuously silent on these Toundutional aspeets,
T3 The legal position in this regard finds support lrom the Judgment of the 1Ton'ble

Punjab & Haryana High Court in Ganpati Infrabuild Py, Ltd v, Sudarshana

Duggal & Ane., decided on 24.052012, whicre it wis held that a mere receipt
acknowledping part-payment, in the shsence of matenial stipulations such as time
lor exceution of sale deed. ablisations of the partics, conscquences Of delaull, or
proper deseription of the propenty, cannot be conainicd as an agreemend o scll, It
s conphasized. that crsential stipulations relevant w4 agrecment for immoyvahle
property were conspicuously missing. and thus the document ¢ould not create
enloreeable contractual obligations. Applying this principle, the receipis in the
present case are nothing more than acknowledgments of pavments made and
cannol, in law, constitute or substitute an allotment letier or a aprecment for sale.

76, Inview of the above, this Authority is.ol the considered opinion that the reCeipls,
though cvidencing pavments, cannot be clevated 1o the status ol a binding
agrecment fer sale, nor can they, in isolation, establish the complainamts™ lenal
character us “allottees™ within the meaning of Section 2(d) ol the Act.

TT The complainants have furher relied upon cerlam correspondence. inchiding an-¢-
miatl dated 10009 {vear not disclosed hand 2 letter dated 30112018 { Annexure (*<6).

Upon serutiny, these communications only reinforce the Authority's Iimding as w

Ve
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the true character ol the transaction. One ol the c-mails carries the subjeet line:
“Allotment of 51 feats in RPS. Aurig Besidencios iy o Jamily namie wnder the
scheme double the anount of ivestient in 50 manths from the date of mvestiment.
The very phrasing of’ this comrespondence demonsirates i unambiguous terms, that
the object of the complainants was o seeure retums oninvestment and not 1o obtain
posscssion of o dwelling: onit 1ikewise, the lelter dated 300112008 contans g
demand only Tor refund of pavment, with no reference whilsoever 1o possession,
ameniies. of performance  of reciprocal  obligations under a builder huyer
agreement. These communicalions viewed cumulatively, dispel any doubt and
fortily the conclusion of this Authority that the complainants never intended 1o act
i allollies in the sonse of Scction 20d) of the Act but mstead participated in what
was m substance i [naneial arrangement. e the absence of a lavfil hitrelivig
docament establishing allotment, the complainants huve failed to establisl their
focny as “wlloitees ™ ander Section b af e Act

Accopdingly, this Autharity is constrained to hold that the complainants relicfs
cerd e granted by this Avtharite. The complaimants con cdpapreelt Hee
SR RCTIGe forTing.

fh.In Category - Complainanis have asserted  (hat = Muemorandum ol

Understanding was exceuted between the partics. I is perlinent to note that while
on record, an Mol excéeuted in the name of Ms. Davija Glupla has been placed on
recond. However, no such Mol!"s of the present. complamants bave been filed,

Relance on the document of another complainant cannol substitute for the absence

i
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of their own documentary evidence, In procecdings of o summary mature this
Authority cannat proceed on comjecture or import contractusl terms (rom
documents not exeeuted by the partics before it e vnly material relied upon in
these cases remains the payment receipts produced by the complainanis. On the
evidentiary value of such receipts, detailed observations have alréady been made in
paragraph 68 onwards, which are not reilerated here for the sake of breyaty.
Accordingly, the complaimants could 1ol substamtiate their claim 10 the reliefs
souzhi,

Mo Category - Complainants have pliced refiines on ledeer account of

respondent wherein certain unit numbers are reflected and . corresponding bank
slatements of respeetive complainants. While: these documents establish tha
payments woere made, they do not by themselves evideree @ vilid allotment. A
ledger iy mercly o fnancial record. 1L neither embodics mutual oblizations nor
satistics the essentials of an apreement Jor sale, In the absence of an allotment lener
or builder buver agrecment, such entrics cannol create the beeal status of an
“allotee™ under Section 2d) ol the At Accordmgly, the complaunants i Calegory
1 have also tailed w csiablish themselves g allottees; and their ¢laim under this

Act cannol be sustained.

B o view ol aloresaid observations, this Authority is of the considered view that the
complainants have failed to establish their status as “allottees™ within the meaning

of Seetion 2d) of the Act. Aceordingly, the complaints cannot be adjudieated upon
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by this Authority siven the faces, the cireumstances and the very clear Judeemeniy
ol the Hon'ble Apex Cour

SLThe complamis aceordinely stand disposed. However, the eomplainants are al
liberty 1o seek appropriate remedics hifire 4 competent forum with respect o the
amaunts- climed o have been puid i the respondent or for specilic performance of
the Mol ],

R2.File e consigned (o the reeord roem aller uploading of the order on the website of

the Authority,

CHANDER SHEKIIAR
IMEMBER]

NADIM AKHTAR
IMEMBER|

PARNEET S SACHDEY
[CHAIRMAN]
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