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1. The present co been filed bv the

complainant/allottee under Estate (Regulation

with rule 28 of theand Development) Act, 2016 (in short, the ActJ

Haryana Real Estate [Regulation and Deve ent) Rules, 2017 [in

short, the Rules) for violation of section 11(4J a) of the Act wherein it

is inter alia prescribed that the promoter s be responsible for all

r the provision of theobligations, responsibilities and functions

Act or the Rules and regulations made thereun

per the agreement for sale executed interse.

or to the allottees as

w
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Unit and proiect related details

The particulars of unit details, sale

the complainant, date of proposed

period, ifany, have been detalled in

consideration, the amount paid by

handing over the possession, delay

the following tabular form:

Complaint No.

A.

2.

s. N. Particulars Detai ls
1. Name of the project Neo Square, Sector-109, Gurugram

2. Project area 2.71 acres

3. Nature ofthe project Commercial colony
4. RERA Registered or not

709 of 20L7 dated 24.08.2017
22.02.2024

5. DTCP License no. L02 of 200A dated 15.05.2008 valid upto
14.05.2025

6. Unit no. 3.d floor
{page no. 19 of csmplaintl

7. Unit area admeasuring 400 sq. ft.
[page no. 19 of complaintl

8. Date of MOU 1,4.02.2020

[page no. 17 of complaint )

9. Buyer's agreement 14.02.2020

10 Possession clause 3.The company shall complete the
construction of the said building/complex
within which the said space is located
within 35 month from the date of rhis
Agreement or from the start oi
construction, whichever is later and apply
for grant of complction/occupation
certiflcate.

11. Assured return Clause 4. The Company shall pay a penalty of
Rs.49,500/- per month on the sdid unit. On
the total amount received with effect from
3L.01.2021 Subject to TDS, cess or any other
levy which is due and payable by the A ottee
and which shall be adjusted in Total Sole
Consideration, the balance total sqle
consideration which shall be payoble by the
/llbttee to the Company in accordsnce with
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B.

3.

I.

Facts of the

'fhe complainant

That the compl

cheque of Rs.1,00,00

of Rs.46,44,316/-

respondent in

the Payment Schedule annexed as Annexure-
L

7.7L.2079 by paying a

total has paid an amount

igned between complainant and

rowledge the payment made by

complainant. Also an NOC also signed by the complainant.

IL That it was assured rental plan and the respondent have to pay

Rs.49,500/- as penalty per month on the said unit with effect from

31.01.2021. So an amount of Rs.25,24,S00/- is srill outstanding and

never paid the respondent to the complainant.

IIL That on 21st lanuary,2021 a buyer's agreement got signed between

complainant and respondent.

14.08.2023
Calculated from the dqte of agreement
including grace periocl of 6 month due to

Basic sale consideration Rs.41,46,800/-
(as per BBA at page 43 of complaint)
Rs.49,46,768/-
(as per payment plan)

,+6,454/-
at paqe no. 62 ofcomDlaint

Amount paid by
complainant 0A at paqe no. 62 of comDlaint
Occupation certificate

Page 3 ol22

72 Due date

13

1.4

15 1.4.08.2024
Ipage no. 41 ofrcplvl

16 0ffer of possession 24.1,2.2024
(page no. 44 of reolvl
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IV. That as per M0U the respondent not paid any penalty till date and now
complainant have no further faith in respondent other commitments
and therefore withdraw from the said proiect. The complainant wants
full refund along with Rs.2,00,000/-paid in cash with applicable rate of
interest.

That the respondent failed to deliver the possession of the retail space/
shop and the complainant asked the respondent for delay penalty as

well as assured penalty which is effected from 31.01.2021 on the
amount paid by him along with compensation, but the grievance of the
complainant has not been redr6ssed by the respondent.

That due to non-performance of its obligations and duties the
complainant is going through mental pain and agony.

That the entire sequential of events leading to the instant complaint
establish the malafide intent of the respondent to defraud the
complainant of his hard earned money. The complainant is entitled to
exercise its right conferred by the Real Estate (Regulation &
Development) Act,2O16 under section 3l read with section 19 [3) read
with section 18 on in alternative section 19(4J read with section lU of
the Act.

Vlll. That the complainant wants to withdraw from the project. .lhe

respondent has not fulfilled its obligations provided under the RIIR 
4ct,2076 and therefore the respondent is obligated to pay penalty
charges as per M0U till the handing over ofthe possession.

c.

4.

Relief sought by the complainant:

Complaint No. 7652 of 2O2S

VI,

VII.

The complainant has sought following relief(s):

To get refund of full amount paid by the complainant along with
applicable rate of interest.
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ii. To get Rs.25,24,500/- Till March, 2025 as penalty charges which

never paid by the respondent to complainant along with applicable

rate of interest.

5. On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11ta) (al of the Act to plead guilty or
not to plead guilty.

D.

6.

Reply by the respondent.

The respondent-builder

following submissions:

II,

I. That the complainan

assured return in

application fo

admeasuring 40

Considering the

unit bearing priori

area.

III.

written reply submitted the

rning a lease rental and

d submitted a booking

allot a unit/space,

EO Square".

respondent allotted a

400 sq. ft. super

to the complainant

the builder buyer's

IV.

agreement and other agreements/documents with respect to lcase

rental, assured return etc. However, the complainant failed to come

forward to do the needful.

That after much persuasion by the respondent, the complainant came

forward and executed the builder buyer,s agreem ent on 1,4.OZ.ZO2O.

Since, the complainant has invested in the project to earn assured

returns and lease rental by getting the unit leased out through

no. 119 on
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VI.

Complaint No, 1652 of 2025

respondent, therefore a memorandum of understanding dated

14.02.2020 was executed between the parties.

That since the building was completed way before the grant of the

occupation certificate therefore, prospective Iessees were approaching

the respondent for taking the units in the project. The respondent was

anticipating that the occupation certificate would be granted by the

competent authority shortly and leased out the subject unit and vide

letter dated 01.10.2020 requested the complainant to forward to

complete the formalities with respect to leasing of the unit.

Thereafter, the respondent sent.an offer of possession letter dated

24.72.2024,wherein the respondent requested the complainant to clear

the outstanding amounts payable against the unit. Despite receiving the

offer of possession the complainant failed to come forward to complete

the formalities of possession and payment of outstanding dues.

Therefore, the respondent was constrained to issue reminders dated

05.11.2020, 29.06.2022, 74.02.2025, ZS.O2.?OZS ard 2t.O3.ZOZ|

requesting the complainant to do the needful.

That the complainant is an investor who had approached thc

respondent for investing in the pibject of the respondent to earn

maximum returns on their investment by way of receiving an assurccl

return and lease rental benefits.

That the complainant has booked the subject unit solely for leasing

purposes and not for self-use, hence handing over of the physical

possession was never the intent between the parties.

That from a bare perusal of the aforementioned terms and conditions

ofthe MOU, it is evident that the complainant has invested in the instanr

project with the sole motive of earning lease rental by getting the

VII.

VII I.

IX.

X.
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sub,ect unit lease through the respondent. It was never agreed between
the complainant and the respondent that the physical possession of the
sub.iect unit shall be handed over to the complainant or that the
complainant shail lease out the subject unit by himself.

XI. That there is no additional demand nor any price escalation and the unit
sold to thecomplainantis olthesameprice.Thatunderclause 11 of the
BBA, the complainant has agreed to pay all applicable charges, including
development charges, as may be levied at the time of execution of thc
BIIA or at any future dal e.

XII. That the complainant himself has agreed to pay the fit_out charges to be

incurred on account ofleasing the unit to any lessee. The respondent, in
consonance with the agreed terms of the N4OU, has sent
demand/reminder letter, wherein the respondent has intimated the
complainant about the details of the lease and requested the
complainant to pay the fit-out charges to the company, which is

facilitating the leasing process in the proiect.

XIII. That the respondent after completing the construction and meeting the
requirements of the grant of the occupation certincate has applied for
the same before the competent authority on 24.OZ.2OZO and reapplicd
on 29.06.2021.The building was completed and all the requirement for
the grant of the occupation certificates were fulfilled and the
respondent anticipated the grant of the occupation certiticate in the
year 2020 itself and since the prospective lessee were showing interest
in taking the units in the proiect on lease therefore, the respondent
anticipating that the occupation certificate will be granted by the
competent authority, entered jnto a 1st lease with the lessee.

Complaint No. 1652.rf 2025
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XlV. However, due to certain reasons beyond the control of the respondent,
the occupation certificate was not issued in the year 2020 or ?021.
Subsequently, the COVID-19 pandemic emerged, significantly affecting
the real estate sector. That after the situation returned to normal, the
respondent once again applied for the issuance of the occupation
certificate before the competent authorify on 2 3.01.2023 and the same
was issued on 14.09.2024.

XV. That in the present case it was agreed under the MOU, that a fixed
amount shall be paid to the complainant as an assured return from
effective date as mentioned in the MOU tillcommencement of first lease
and thereafter the comprainant shalr be entitred to receive the rease
rental as mentioned in the MOU"

XVI. Thar in clause 8 (bJ of rhe MOU ir is categorically agreed by rhe
complainant that in case of any increase in monthly lease rental in
excess of the assured return, the,sale consideration shall be enhanced
by Rs. 66.66/- per sq. ft. for each rupee increase in the monthly lease
rental and likewise, in case the monthly lease rental is reduced from the
assured return, then for each decreased rupee per sq. ft. per month, the
sale consideration shall stand decreased by Rs. 1,33.33/_ per sq, ft. ,lhat

under the said clause, it was also agreed that the final sale consideration
shall be calculated in terms of clause B (b) of the MOU.

XVIL That the complainant have categorically agreed to pay increased sale
consideration in circumstances where the unit is leased out at a higher
rate in comparison to the assured return which was paid to thc
comprainant. Simirarry, the sale consideration shall be reduced in
circumstances where the lease rentals are less in comparison to the
assured return which was paid to the complainant. Therefore, thc

Page I of 22



complainant is bound to fulfil the terms and conditions with respect to
the increase in sale consideration as agreed under Clause g (b) of the
MOU,

XVIII. That the complainant, vide the present complaint, is seeking paymcnt

of assured return. However, it is most humbly submitted that the issuc

of assured return does not fall within the ambit of the RERA Act, 2016.

That

XIX. That without prejudice to the it is submitted that subsequent

f Unregulated Deposit Schemesto the coming into force of

Act, 20L9 (BUDS Act) on any scheme involving assured

return/penalty akin sit scheme has been

even otherwise, thcrendered im

continuation of assured arrangements post-

enactment woul

policy, and the

and against public

honouring such

commitments

xx. That construction/

majeure situations

got hampered due to force

ffiHARERA
ffieunuennnr

majeure situations be'

majeure situations fac

stoppage of the work for a brief amount of time is being reiterated

herein for the sake of clarity:

. Ngt Orders/ Construction Bans: The development and

implementation ofthe said project have been hindered on account of
several orders/directions passed by various

authorities/forums/courts.

. Demonetization of Rs. 500 and Rs. 1000 currency notes: The Real

Estate Industry is dependent on un-skilled/semi-skilled unregulated

Complaint No. 1652 of 20'25

the respondent. The force

affected or led to

Page 9 of 22
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seasonal casual labour for all its development activities. 'Ihe

respondent awards its contracts to contractors who further hire daily
labour depending on their need. 0n gth November 20-16, the
Government of India demonetized the currency notes of Rs. S00 and

Rs. 1000 with immediate effect resulting into an unprecedented

chaos which cannot be wished away by putting blame on respondent.

Suddenly there was crunch of funds for the material and labour. .lhe

labour preferred to return to their native villages. The whole scenario

slowly moved towards normalcy but development was delayed by at
least 4-5 months. I
GST Implications: The deveidpmental work of the said project was

slightly decelerated due to the ieisons beyond the control of the
respondent due to the impact ofGood and Services Act, 2017 which
came into force after the effect of demonetization in last quarter ol
2016 which stretchcs its adverse effect in various industrial,

construction, business area even in 2019. The respondent also had to

undergo huge obstacle due to effect of demonetization and

implementation of the GST.

Jat Reservation Agitation: The Iat Ileservation agitation was a serics

of protests in February 2016 by Jat people of North India, especially
those in the state of Haryana, which paralyzed the State including the
city of Gurgaon wherein the project of Respondent is situated for U_

10 days.

Cascading impact of default of the buyer,s on proiect progress:
'lhat due to persistent and simultaneous defaults by several buycrs
including the respondent faced severe financial constraints, which
significantly hampered the timely progress of construction ol.thc

Complaint No. 1652 ot 2U25
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xxt.

9.

E.

subject unit in terms with MOU.

7. Copies of all the relevant documents have been filed and placed on the

Project. The financial model of the project was structured on the

timely inflow of funds from buyers, which was disrupted due to non_

payment of dues.

That the construction/ completion work of the project was hampered

due to force majeure situations beyond the control of the respondent.

That the respondent despite facing the force majeure situations beyond

its control has completed the construction/development ofthe project,

obtained the occupation certi.ficate and offered possession of the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and writtcn

submissions made by the parties and the same have been perused.

Jurisdiction of the authority

The respondent raised a preliminary submission/objection that thc

authority has no jurisdiction to entertain the present complaint..l-he

objection of the respondent no. 1 regarding rejection of complaint on

ground ofjurisdiction stands reiected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.l Territorialjurisdiction

As per norification no. 1/9212011-1TCp dated 14.12.2017 issued bv

Town and Country Planning Department, the jurisdiction of Real Estatc

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

Complaint No. 1652 of 2025
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District. Therefore, this authority has complete territorial jurisdiction

to deal with the present complaint.

E.ll Subiect matter iurisdiction
10. Section 11(4J(a) ofrhe Act,201,6 provides thar the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4) (aJ is

reproduced as hereunder:

Section 11,,..,(4) The promoter shall_
(o) be responsible for oll obligations, responsibilities qnd functions
under the provisions of this Act or the rutes and regulotions mode
thereunder or to the allottees as per the ogreefient for sole, or to
the ossociotion of allotte moy be, till the conveyance
of oll the apartments, p 'ngs, 0s the case moy be, to the
ollottees, or the common areas to the ossociqtion ofallottees or the
competent outhority, as the cose may be;
Section 34-Functions of the Authortty!
344 of the Act provides to ensure complionce of the obligotions
cctst upon the promoters, the ollottees and the reol estote agents
under this Act and the rules qnd regulotions made thereunder.

11. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in vjew of the
judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers private Limited Vs State of I!,p. and Ors, 2020-2021
(1) RCR (c) 357 and reiteroted in cose of M/s Sana Realtors private
Limited & other Vs tlnion of India & others SLp (Civit) No. 73005 of
2020 decided on 72.05.2|Z2wherein it has been laid down as under:

"86. From the scheme of the Act of which o detailed
taking note of pov,ler ofodjudication delineoted with

reference hos been mode ond
the regulotory authoriE qnd

Complaint No. 1652 of 20
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odjudicoting officer'.what frnolry culs out is that orthough the Act indicotes thedtsttnct expressions like refund', ,interest, ,penolql and,impensotion,, o conlointreading.of Sections 18 and.19 cteorly moniprt tiot*nrn it [iiii,i )iiri 
"frn"1:,:!:: ::1:!.:":?t on the refund amount. or directins poyment of interest foro^1.,.:!l:,.o"ur,".ry, ol possession, or penalty and interest thereon, it is tie regulotoryouthonty which hos the power to exomine and determine the outcine of ocomplaint. At the same time, when it comes to a question of seeking the retief ofadjudging compensation and interest thereon undeirsectioni li,li,iiiii ts, *"olltldi.c.otins officer 

-exclusively 
has the power to determine, ir"pirg ii ,i"* tn"colecuve reacttng oJ Section 71 reod wilh Section Z2 oI the Act. il thi odiudtcotron

under Sections 12, 14, 1B and 1g other thon ,o^p"nrriion o, "ruirir"i,-iiiira"ato the odjudtcoLng olfrcer os prayed rhot, in our view,.oy inriiiii iriina,n"
o-mbtt anc! scope of the powers ond functions of the odjidicoting olfiier under

Complaint No. 1652

Section 71 and that would be against the mandate of the ict 2016.;
13. Hence, in view of the pronouncement of the Hon,ble

Supreme Court in the jg8es above, the authority has the
entertain a

refund amoun

F. Findings on the objections raised by the

efund of the amount and
jurisdiction to

interest on the

respondent.

F.l Obiections regarding force majeure
14. The respondent-promoter raised a contention that the construction or

the project was delayed due to force majeure conditions such as varrous
orders passed by National Green,fribunal and other authorities to stop
construction during the yea

Agitation, GST Implications,

demonetization. The plea ofthe respondent regarding various orders of
the NGT and other authorities and demonetisation advanced in this
regard is devoid of merit. The orders passed by NGT bannrng
construction in the NCII region was for a very short period of time and

thus, cannot be said to impact the respondent_ bu ilder leading to such a

delay in the completion. The plea regarding demonetisation is also
devoid of merit. Further the events such as Jat Reservation Agitation is

unsustainable. The said agitation was a localized and time bound law
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and order situation which may have caused temporary inconvenrence

but did not lead to prolonged cessation ofconstruction activities for any
substantial period. Moreover, the plea regarding GST implications is

also misplaced, as GST came into effect in July 2017 whereas the tsBA in
the present case was executed in the year 2020 i.e., much after the
implementation of GS'l'. Ilence the respondent was fully aware of the tax
structure at the time of execution of the BBA. Also, there may be cases

where some of the allottees have not paid instalments regularly but all
the allottees cannot be expected to suffer because oF them. Thus, the
promoter respondent cannot be given any leniency on based of
aforesaid reasons. The respondent also took a plea that the construc on
at the project site was delayed due to Covid-1g outbreak. The Authorjty
is of the view that due to Covid 19, there was complete lockdown for a

number of days resulting in the labour moving to their native places and

the construction activities coming to a standstill. Further as per
HARERA notificotion no. 9/3-2020 dated 26.05.2020, an extension of.

6 months is granted for the projects having completion/due ddte on
or after 25.03.2020. The conipletion date of the aforesajd proJect jn

which the subject unit is being allotted to the complainant is after
2 5.03.20 20. Therefore, an extension of6 months is to be given over and

above the due date of handing over possession in view of notification
no.9/3-2020 dated 26.OS.ZOZO, on account offorce majeure conditions
due to outbreak of Covid- 19 pandemic. So, in such case the due date for
handing over ofpossession comes out to l4.Og.ZO23.

F.ll. Obiection regarding the complainant being investor.

15. The respondent has takcn a stand that the complainant is the investor
and not consumer, therefore, they are not entitled to the protection of

complaint No. 1652 of 2025
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the Act and thereby not entitled to file the complaint under section 31

of the Act. The respondent also submitted that the preamble of the Act

states that the Act is enacted to protect the interest of consumer of thc

real estate sector. 'l'he authority observed that the respondent is correct

in stating that the Act is enacted to protect the interest of consumer of

the real estate sector. It is settled principle of interpretation that

preamble is an introduction of a statute and states main aims & objects

of enacting a statute but at the same time preamble cannot be used to

defeat the enacting provisions ofthe Act. Furthermore, it is pertinent to

note that any aggrieved person can fiie a complaint against the

promoter if the promoter contravenes or violates any provisions of the

Act or rules or regulations made thereunder. At this stage, it is

important to stress upon the definition of term allottee under the nct,

the same is reproduced below for ready reference:

"2[d) "ollottee" in relotion to a real estate project meons the person
to whom o plot, apartment or building, as the cose moy be, hos been
allottecl, sold (whether as freehold or leosehold) or otherwtse
tronsfertecl by the promoter, ond includes the person who
subsequently acquires the said allotment through sole, transfer or
otheLwise but does not include o person to whom such plot,
apqrtment or building, os the cose moy be, is given on renti'

16. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment buyer's agreement executcd

between promoter and complainant, it is crystal clear that the

complainant are allottee(s) as the subject unit was allotted to them by

the promoter. 'l'he concept of investor is not defined or referred in the

Act. As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of

"investor". Thus, the contention of promoter that the allottee bejng an

investor is not entitled to protection of this Act also stands rejected.

{
Complaint No. 1652 of
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G. Findings on the relief sought by the complainant.

17. Relief sought by the complainant: The complainant has sought the

following relief[s):

i. To get refund of full amount paid by the complainant along with

applicable rate of interest.

ii. To get Rs.25,24,500/- Till March, 2025 as penalry charges which

never paid by the respondent to complainant along with applicable

rate of interest.

The complainant booked a unit in the project developed by thc

respondent company, namelyT.Neo Square" located at Sector-109,

Gurugram. The MOU was exei'utld on dated 1,4.02.2020 and on the

same date the buyer's agreement also got executed between the parties.

The complainant was allotted a unit of 400 sq. ft. on 3,d floor. As per the

stipulations contained in the M OU/builder-buyer agreement, thc

possession of the unit was to be handed over within a period of 36

months from the date of agreement or from the date of start of

construction, whichever is later and apply for grant of

completion/occupation certificate. The date of start of construction is

not available on records therefore, the due date is caiculated from thc

date of agreement i.e., !4.02.2020. Further grace period of 6 months on

account of Covid- 19 is allowed for the reasons mentioned above. Hence

the due date of possession comes out to be 14.08.2023.

'fhe complainant in its pleading has stated that they wants relund ofthc

antount paid by him.

The question of refund is now to be determined on the basis of the facts

and circumstances of the present case. The Authority notes that, as per

clause 03 of the Memorandum of Understanding (MOUI dated

18.

19.

20.
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14.02.20 2 0, possession of the allotted unit was to be delivered within a

period of 36 months from the date of start of construction, whichever is

later and apply for grant of completion/occupation certificatc.

However, the record does not reflect the specific date of

commencement oF construction. In the absence of such evidence, the

due date for possession is calculated from the date of execution of the

builder-buyer agreement, including the stipulated grace period, which

results in the due date falling on 14.08.2023. The total sale

consideration for the unit was 149,46,768/- (as per payment plan) out

of which the complainant has paid a sum of 146,44,364/-. 'lhc

occupation certificate for the project was received on 14.08.2024 and

subsequently unit was offered for possession on 24.72.2024.

Section 18(11 is applicable only in the eventuality where the promoter

fails to complete or unable to give possession of the unit in accordancc

with terms ofagreement for sale or duly completed by the date specificd

therein. The due date of possession as per buyer's agreement was

1,+.08.2023 and the allottees in this case have filed this complaint on

18.04.2025 after possession of the unit was offered to him on

24.72.2024 after obtaining occupation certificate on 14.08.2024 by the

promoter.

X. The right under section lB(1) 119(4) accrues to the allottees on failure

of the promoter to complete or unable to give possession of the unit in

accordance with the terms of the agreement for sale or duly completed

by the date specified therein. If allottees have not exercised the right to

withdraw from the project after the due date of possession is over till

the offer of possession was made to them, it impliedly means that the

allottees tacitly wished to continue with the project. The promoter has

Complaint No.

IX.
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already invested in the project to complete it and offered possession of
the allotted unit. Although, for delay in handing over the unit by due

date in accordance with the terms of the agreement for sale, the
consequences provided in proviso to section 1B( 1) will come in force as

the promoter has to pay interest at the prescribed rate of every month
ofdelay till the handing over ofpossession and allottees interest for the
money they have paid to the promoter is protected accordingly and the

same was upheld by in the ,udgement of the Hon,ble Supreme Court of
India in the cases of Ne :omoters and Developers Private

, (supra) reiterated in case of M/s
Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No, 1300S of2020 decided on LZ.OS.ZOZ2: thatt _

25. The unqualiJied right of the allottees to seek refund referred Under
Section 1B(1)(o) ond Section 19(4) ofthe Act is not dependent on any
contingencies or stipulotions thereof. tt oppears thot the legistoture
hos consciously provided this right of refund on demond os on
unconditionol absolute right to the allottees, if the promoter fails to
give possession of the qpartment, plot or building within the ttme
stipulated under the terms of the ogreement regardless of unforeseen
events or stoy orders of the Court/Tribunol, which is in either woy not
ottributable to the ollottees/home buyer, the promoter is under qn
obligotion to relund the omount on demand with interest ot the rote
prescribed by the State Covernment including compensation in the
mqnner provided under the Act with the prcviso thot if the ollottees
does not wish to with(lrqw from the project, he shalt be entitled for
interest for the period of rlelay till handing over possession ot the rote
prescribed.

21. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for
sale. This judgement of the Supreme Court of India recognized

unqualified right of the allottees and liability of the promoter in case of

Limited Vs State of U.p. a
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failure to complete or unable to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by

the date specified therein. But the complainant/allottees failed to
exercise the right although it is unqualified one. The complainant has to

demand and make their intention clear that they wish to withdraw fronr

the project. Rather, tacitly wished to continue with the project and thus

made themselves entitled to recejve interest for every month of delay

till handing over of possession. lt is observed by the authority that thc

allottees invest in the project for obtaining the allotted unit and on delay

in completion of the project and When the unit is ready for possession,

such withdrawal on considerations other than delay such as reduction

in the market value of the property and investment purelv on

speculative basis will not be in the spirit of the sectjon 18 which

protects the right of the allottees in case of failure of promoter to Brvu

posscssion by due date cither by way of refund if opted by the allottees

or by way of delay possession charges at prescribed rate of interest fbr

every month of delay.

22. This view is supported by the judgement of Hon'ble Supreme Court of

India in case of lreo Grace Realtech pvt. Ltd. v/s Abhishek Khanna

and Ors. (Civil appeal no. 5785 of ZOL9) wherein the Hon,ble Apex

court took a view that those alloftees are obligated to takc thc

possession of the apartments since the construction was completed and

possession was offered after issuance ofoccupation certificate and also

in consonance with the judgement of tlon'ble Supreme Court of Ind ia in

case of M/s Newtech Promoters ond Developers pvt Ltd Versus State

of U.P. and Ors (Supro).

Page 79 of 22

Complaint No. 1652 of 2025



*HARERA
S*eunuennll Complaint No. 1652 of 2025

Keeping in view of the aforesaid circumstances that the respondent-

builder has already offered the possession of the allotted unit after

obtaining occupation certificate from the competent authority, it is

concluded that if the complainant/allottees still want to withdraw from

the project, the paid-up amount shall be refunded after deductions as

prescribed under the IJaryana Real Estate Regulatory Authority

Gurugram (Forfeiture of earnest money by the builder) Regulations,

201 B.

'Ihe Hon'ble Apex court of the land in cases of Maula Ilux Vs. Union of

lndia (1973) 1 SCll 928 and Sirdar KB Ram Chandra Raj Urs Vs. Sarah

C. Urs, (2015) 4 SCC 136, and followed by the Narional Consumcr

Dispute Redressal Commission, New Delhi in consumer case no.

2766/2017 titled as Jayant Singhal and Anr. Vs. M/s M3M India Ltd.

decided on 26.07.2022, took aview that forfeiture of the amount in case

of breach of contract must be reasonable and if forfeiture is in nature of

penalty, then provisions of Section 74 of Contract Acr, 7872 are

attracted and the party so forfeiting must prove actual damages. Atter

cancellation of allotment, the flat remains with the builder as such there

is hardly any actual damage. So, it was held that 100/o of the basic sale

price is reasonable amount to be deducted in the name of earncst

money. Keeping in view, the principles laid down by the Hon'ble Apex

court in the above mentioned two cases, rules with regard to forfeiture

of earnest money werc framed and known as Haryana Real Estate

Regulatory Authority Gurugram (|orfeiture of earnest money by thc

builder) Regulations,2018, which provides as under-

"5, AMOUNT OF EARNEST MONEY

Scenorio prior to the Reol Estate (Regulotions ond Development) Act,
2016 was different. I:rouds were carried outwithout any fear os there

24.
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wos no law for the same but now in viewof the abovefqctsond toking
into considerotion the judgements of Hon,ble National Consumer
Disputes Redressal Commission and the Hon'ble Supreme Court oI
India, the authority is of the view that the forkiture amount of the
earnest money shall not exceed more thon 7|o/o of the
considerqtion amount oI the reql estste i.e. aportment /plot
/building as the case moy be in all coses where the concellation of
the llat/unit/plot i s mode by the builderin a unilateral manner or the
buyer intends to withdrow from the project ond any agreement
containing ony clause contrqry to the oforesoid regulations sho be
void ond not binding on the buyer,

25. Thus, keeping in view the id legal provisions and the facts

detailed above, the respondent is directed to refund the deposited

amount of {46,4 4,3 64/- after deducting 10% of the sale consideration

along with an jnterest @10.85% (the State Bank of India highesr

marginal cosr of lending rate IMCLR) applicable as on date +Z%) as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2 017 on the refundable amount, from the date of
surrender/filing of the complaint i.e., 18.04:202S till actual refund ofthe
amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

26. The Authority further observes that Memorandum of Understanding

(MOU) dated 1,4.02.2020 contains a clause regarding assured return.

However, both the parties have not filed any documentary proof

showing payment ofassured return to the complainant. Nevertheless, if
the respondent has made any payment towards the assured return, the

same shall be adjusted at the time ofgranting refund.

H. Directions of the Authority

i. The respondent builder is directed to refund the paid_up amounr

of 146,44,3641- to the complainant after deducting 10% of rhe

sale consideration along with an interest @ 10.g5Zo from the date

l
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of surrender/filing of the complian t i.e.,IO.OZ.ZOZL till the actual
refund of the amount within the timelines provided in rule 16 of
the Haryana Rules 2017 ibid.

A period of 90 days is given

with the directions given in

consequences would follow,

Complaint stands disposed oi
File be consigned to registry.

'ltt*U"
[Arun Kumar)

Chairman

Complaint No. 1652 ol202S

to the respondent no. 1to comply

this order and failing which legal

27.

28.

Haryana Real Estate

Dated: 10.10.202 5
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_
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