8 HARERA

e E e Complaint No, 4534 of 2023
&5 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AU THORITY,
GURUGRAM
Complaint ne. 1 4534 0f 2023
Date of decision : 07.08.2025
1. Mrs. Pooja Dhamija
2. Mr. Pankaj Agarwal

Resident of: 2 /45, Block-2, Geeta Colony, East Delhi-
110031 Complainants

Versus

1. M/s Supertech Limited

2. M/5 Sarv Realtors Pvt. Ltd.
Both having Regd. office: 1114, 11th floor,
Hembkunt Chambers, 89, Nehru Place, New Delhi-

110019 Respondents
CORAM:
Shri Vijay Kumar Goyal Member
APPEARANCE:
shri Vineet Jain (Advocate) Complainants
Shri Bhrigu Dhami (Advocate) Respondent no. 1
Shri Dushyant Tewatia (Advocate) Respondent no, 2

ORDER

That the present complaint has heen filed by the complainant-allottees under
S5ection 31 of the Real Estate [Regulation and Development) Act, 2016
(hereinafter referred as “the Act”) read with Rule 28 of the Haryana Real Estate
[Regulation and Development) Rules, 2017 (hereinafter referred as “the rules”)
for violation of Section 11{4)(a) of the Act wherein itis inter alia prescribed that
the promater shall be responsible for all its obligations, responsibilities and

functions to the allottee as per the agreement for sale executed inter se parties.
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Project and unit related details

Complaint No. 4534 of 2023

The particulars of the project, the details of sale consideration, the amount paid
by the complainant, date of pro posed handing over the possession, delay

period, if any, have been detailed in the following tabular form;

8. No. | Particulars Details 1
1.  |Nameofthe _Eﬂgc_t_ “Supertech Hues" Gurugram £
2. | Nature of the project Residential o
3. DTCP license no. 106 and 107 of 2013 dated 26.10.2013

valid up to 25.12.2017 for 13.74 acres

89 of 2014 dated 08.08.2014 valid up to

(7.08.2024 for 10.25 acres

| 134-136 of 2014 dated 26.08.2014

L ) . |validupto 25.08.2024 for 4.85 acres

| ¥, HRERA Registered or not | Registered

| | registered Registration no. 182 of 2017 dated

| 04.09.2017 valid up to 31.12.2021
[Hues towers A, B,E F, G H M, N KT,

—— | V.V, W.0, P, C and D]

|

|

|5 Unit no. 1703,
: - | {Page no. 18 of complaint)
Area admeasuring 1180 sq. ft. (super area)
I (Page no. 18 of complaint)
6. Date of buflder buyer 01.09.2014
1. agresment (Page no. 16 of complaint)
T Tripartite agreement 20.08.2014 '
| (Page no. 38 of complaint)
| 8. Possession clause E. 24. Possession of Unit

| The possession af the Unit shall be given
| in 42 months fLeby JAN, 2018 or
| extended period as permitted by the

agreement. However, the company hereby
| agrees to compensate the Allottee/s @
| Rs.5.00/- (Five rupees Only) per sq. ft of
| super area of the unit per month for any

delay in handing over possession af the unit
| heyond the given period plus the groce
|_ period of 6 months and up to the Offer
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Complaint No. 4534 of 2023

GURUGRAM

Letter of possession or actual physical
possession whichever Is earlier: .

(Emphasis supplied]

31.07.2018
[As per possession clause 31.01.2018 +

unqualified grace period of 6 months]
Total sale consideration | Rs.91,27,800/-

| : | [Page no. 18 of complaint]

Total amount paid by the | Rs.90,08,698/-

complainant (as confirmed by the counsel for the
complainants during proceeding dated

07.082025 and also made a written

statement in the regard]

| Due date of possession

The complainants have made the following submissions in the complaint: -

a)

b

That the complainants is a law-abiding citizen and the respondent is a
private limited company incorporated under the Companies Act, 2013
registered with the office of registrar of companies, Delhi and the company
is engaged in the business activities relating to construction, development,
marketing & sales of various types of residential as well as commercial
properties to its various customers Jelients and works for gains.

That after visiting various places in Gurugram in search of a good residential
house, the complainants came into contact with the respondent’s company
officials by the sales/marketing agent of the respondent, where it was
informed to the complainants that the respondent’s company is developing
a project “Supertech Hues" situated at Sector-68, Gurgaon and on-going
through the attractive brochure, the payment plan and assurance given by
the officials of the respondent’s company regarding constructing of various
projects in Gurgaon and other Districts of Haryana within the stipulated

period, It was (ntimated that project be huge benefits to my chient as after
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launching of the project, the rates of the properties would soar to the great

Complaint No, 4534 of 2023

high's and by ‘the reputation of the respondent's company, the
complainants decided to have a residential property in the respondent’'s
company project.

That believing upon ‘the reputation of the respondent’s company as well as
on the vague assurances given by the respondent’s company, the
camplainants decided to book a unit on 24.07.2014 and paid the booking
amount,

That the complainants executed a builder buyer agreement with the
respondent's company on 01.09.2014 showing the total sale consideration
of Rs,91,27,800/- and again the respondent assu red the complainants that
they have taken all necessary sanctions for the completion of the project.
That believing upon the assurances of the respondent, the complainants
then started making financial arrangements for the aforesaid property and
thereafter availed a residential home purchase loan vide loan account no.
612837653 of Rs.73,02,240/- from HDFC Bankin July’ 2018. Moreover, the
complainants also paid a sum of Rs.1 7.06,458/- to the respondent. The
complainants have duly made the payments whenever any demand for the
payment has been raised by the respondent.

That the complainants was making the payment to the respondent timely
25 demanded by the respondent through cheques and till date the
complainants has paid a sum of Rs.90,08,798/-.

That the complainants went into utmaost shock when the respondent even
after making all the required payment in time to the respondent still the
respondent did not start the construction work of the said property. That
when the complainants inquired about the delivery of the above-mentioned

property then the authorized persen of the respandent neither bothered to
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Complaint No, 4534 of 2023

meet the complainants nor informed the complainants regarding the actual
status of the project in which the property of the complainants lies. The
respondent as well as its officials ignored the complainants time to time,
Moreover, the respondent according to buyer's agreement dated
01.09.2014 was bound to handover the physical possession of the said
property within 42 months + & months grace period from the date of the
execution of the builder buyer agreement dated 01.09.2014.

That thereafter, the complainants tried to approach the respondent and
requested the respondent to return the complainants hard earned money
5o that the complainants can buy their dream house in somewhere else but
all the efforts made by the complainants went in vein as the respondent and
its authorized persons never hothered to respond the requests made by the
complainants.

That, till date the complainants is running from pillar to post to get his
refund of the amount paid to the respondent till date but futile as the
respondent had failed to complete the said project on the assured time,
therefore, the complainants requested for the return of amount with
interest paid by them. Therefors, from the ahove-said acts and misdeeds of
the respondent, it is crystal clear that requests of the complainants to
refund the ameount deposited hy the complainants with the Respondent of
Rs.90,08,798/- in respect of the above-said allotted unit. The said act of the
respondent is a pre-planned hatched conspiracy neither to refund the same
nar to comply with their assurances/promises, thereby misappropriating
the huge hard earned money of the complainants,

That the respondents are also liable to clear the dues of the HDFC Bank
amounting to Rs.13,18,698/- as on 30.06.2023. That the HDEC Bank has

classified the said loan account as NPA and is regularly torturing the
Fage 5 of 23

A



& HARERA

K]

Complaint No, 4534 of 2023

GURUGRAM

complainants in order to recover the outstanding dues of the said loan
account maintained with HDFC Bank.

That as the respondent has been providing the illegal possession of the
subject property without issuing the occupation possession on which the
complainants have even sent an e-mail in which the complainants have
ohjected the illegal possession which is being provided by the respondent.
Thus, the respondent has cheated the complainants to invest their hard
earn money on believing upon their false assurances. The respondent in a
master minded and scripted way succeeded to their ulterior motive and
cause wrongful losses to the complainants and wrongful gains to
themselves, Thus the respondent has not only breached the trust, but also
cheated /defrauded the complainants. The complainants due to their said
illegal acts, conduct and misdeeds, suffered mental agony, sorrow, trauma
and apathy. The respondent involved in the swindling and embezzlement of
funds of not only of the complainants(s) but similarly several other such
innocent people at large.

That due to illegal acts and conducts of the respondent, the complaina nts(s)
had been suffered to great mental agony, physical harassment, financial
loss, humiliation, hence the complainants is entitled to get the refund of
amount of Rs.90,08798/- deposited by the complainants with the
respondent, as mentioned above along with interest. The respandent
instead of admitting their fault/negligence has crossed all the limits by
keeping aside all the provisions of law of land and without having any fear
of law of land.

That the respondent being such a type of reputed company firstly trapped
the innocent customers like the complainants by showing attractive

hrochures boosting about the reputation of the respondent company and
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ance the customers like the complainants are trapped in their net, they with

Complaint No. 4534 of 2023

having no fear of law of land demands the amount without having any
norms leaving the customers like the complainants to run from pillar to post
without their being any fault on their part.

n) That the respondent/builder thereafter as per the terms of the MolUs. The
respondent/developer shall pay Equated Monthly Installment (EMI) every
month to buyer for the housing loan taken by complainants against the
aforesaid property starting from February' 2017 till the offer of possession
is made by the respondent to the complainants. For the payment of equated
monthly installment (EMI), the respondent shall issue cheques in favour of
complainants in a bunch of 6(5ix) cheques. The next bunch of cheques shall
he issued only after the submission of proof of clearance /payment of earlier
issued cheques by the complainants.

@) That the complainants have duly executed a general power of attorney on
17.07.2023 in which the complainants have authorized Sh. Pankaj Dhamija,
S/o. Sh. Dharamvir Dhamija, B/o. 2/45, Geeta Colony, Delhi-110031 in
order to perform acts, deeds and things in respect of the property of the
complainants on their behalf.

C. Relief sought by the complainants: -
4, The complainants have sought following relief(s):

[. Direct the respondent to refund the entire amount paid by the complainants
lo the respondent along with interest at prescribed rate from the date of
deposit till the date of realization of refund

5. On the date of hearing, the authority explained to the respondent/promoter
ahout the contraventions as alleged to have been committed in relation to

Section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent no. 2
Page T of 23
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The respondent no. 2 has contested the complaint on the following grounds:

Complaint No. 4534 of 2023

2] That the respendent was issued license bearing no's 106 and 107 dated
26.12.2013 and license no's. 135 and 136 of 2014 dated 26.08.2014 for
developing the said land. In furtherance of the same, the respondent and
M/s. Supertech Ltd. had entered into two joint development agreement’s
dated 25.04.2014 and dated 26.08.2014 respectively.

b) That the complainant along with many other allottees had approached the
respondent, making enquiries about the project, and after thorough due
diligence and complete information being provided to them had sought to
hook a unit in the said project. Consequentially, after fully understanding
the various contractual stipulations and payment plans for the said unit, the
complainant executed the buyer developer agreement dated 01.09.2014
only with M/s. Supertech Ltd. (R1) for a unit bearing number B/1703, 17t
floor, having a super area of 1180 sq. ft. (approx.) for a total consideration
of Rs.91,27,800/-.

¢} That as per clause 1 of the agreement, timely payment of the instalments
was the essence of the agreement. As per clause 24 of the agreement, the
possession of the unit was to be given by January 2018 with an additional
grace period of 6 months.

d) That the Authority vide order dated 29.11.2019 passed in Sun-Moto
complaint no, 5802/2019, had passed certain directions with respect to the
transfer of assets and liabilities in the said projects namely, "Hues & Azalia”,
to the respondent [M/s Sarv Realtors Pvt) Ltd. and M/s. DSC Estate
Developer Pvi. Ltd. respectively. The Authority had further directed that
M/s. Sarv Realtors Pyt Ltd. and M/s. D5C Estate Developer Pvt. Ltd. be
brought on as the prometer in the project instead of M/s. Supertech Ltd.

Certain important directions as passed by this Authority are as under:
Page Bof 23
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Complaint No. 4534 of 2023

The registration of the project "Hues” and “Azalia” be rectified and Sarv
Realtors Pvt Ltd./DSC and others, as the case may be, be registered as
promoters,

All the assets and liabilities including customer receipts and project loans
of whatsoever nature, the project HUES and Azalia, in the name of Supertech
Ltd. be shifted to Sarv Realtors Pyt Led/ DSC and others. However, even
after the rectification, Superech Ltd. will continue to remain jointly
responsible for the units marketed and sold by it and shall be severally
responsible if Sarv Realtors Pvt. Ltd./D5C and others fail to discharge its
ohligations towards the allottees.

That in lieu of the said directions passed by the Authority all asset and
liahilities have been since transferred in the name of the respondent
company. However, in terms of the said order, M /s. Supertech Ltd. still
remaing jointly and severally lable towards the booking/allotment
undertaken by it before the passing of the said Sue Moto order.

That thereafter the said |DA's were cancelled hy the consent of both parties
vide cancellation agreement dated 03.10.2019 and the respondent from
there on took responsibly to develop the project and started marketing and
allotting new units under its name.

That in terms of the said cancellation agreement the respondent and M/s.
Supertech Ltd. had agreed that as M/s. Supertech Ltd. was not able to
complete and develop the project as per the timeline given by the Authority
and DTCP, therefore the parties had decided to cancel the JDA’s vide the said
Cancellation agreement.

In the interregnum, the pandemic of covid 19 has gripped the entire nation

since March of 2020. The Government of India has itself categorized the said
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event as a 'Force Majeure’ condition, which automatically extends the

Complaint No. 4534 of 2023

timeline of handing over possession of the apartment to the complainant.

It would be apposite to note that the construction of the project is in full
swing, and the delay if at all, has been due to the government-imposed
lockdowns which stalled any sort of construction activity.

The complaint further deems to be prima facie dismissed qua the
respondent as in terms of the own admission of the complainant the BBA
was executed solely with M/s. Supertech Ltd. and furthermore, all payments
qua the booking were also made to M/s. Supertech Ltd. thus, there is no
privity of contract nor any payment made to the respondent, thus the
complaint deems to be dismissed on this ground alone.

That as M/s. Supertech Ltd. and the respondent are jointly and severally
liahle in terms of the Suo Moto Order passed by the Authority for the project
in question, thus the present matter cannot proceed further until the said
liability qua the allotees is not bifurcated between both the respondent.
That the complaint filed by the complainant is not maintainable in the
present form and is filed on the false and frivolous grounds. The bare
reading of the complaint does not disclose any cause of action in favour of
the complainant and the present complaint has been filed with malafide
intention to blackmail the respondent with this frivolous complaint

The delay in construction was on account of reasons that cannot be
attributed to the respondent. The buyers’ agreements provide that in case
the respondent delays in delivery of unit for reasons not attributable to the
respondent, then the respondent shall be entitled to proportionate
extension of time for completion of said project. The relevant clause, ie,

"clause 43 under the heading "general terms and conditions” of the
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“agreement”. The respondent seeks to rely on the relevant clauses of the
agreement at the time of arguments in this regard.

That in view of the force majeure clause, it is clear that the occurrence of
delay in case of delay beyond the control of the respondent, including but
not limited to the dispute with the construction agencies employed by the
respondent, covid — 19, shortage of Labour, shortage of raw materials,
stoppage of works due to court orders, etc. for completion of the project is
not a delay on account of the respondent for completion of the project.
That with respect to the present agreement, the time stipulated for
delivering the possession of the unit was on or before June 2019. However,
the buyer's agreement duly provides for extension period of 6 months over
and ahove the said date. Thus, the possession in strict terms of the buyer’s
agreement was to be handed over inand around December 2019, However,
the said date was subject to the force majeure clause, ie. "Clause 43", Itis a
known fact that the delivery of a project is a dynamic process and heavily
dependent on various circumstances and contingencies. In the present case
also, the respondent had endeavoured to deliver the property within the
stipulated time. The respondent earnestly has endeavoured to deliver the
properties within the stipulated period but for reasons stated in the present
reply could not complete the same.

That the timeline stipulated under the buyers agreements was only
tentative, subject to force majeure reasons which are beyond the control of
the respondent. The respondent in an endeavour to finish the construction
within the stipulated time, had from time to time obtai ned various licenses,
approvals, sanctions, permits including extensions, as and when required.
Evidently, the respondent had availed all the licenses and permits in time

before starting the construction.
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Despite the best efforts of the respondent to handover timely possession of

the residential unit booked by the complainant, the respondent could not

do so due to certain limitations, reasons and circumstances beyond the

control of the respondent. Apart from the defaults on the part of the

allottees, like the complainant, the delay in completion of project was on

account of the following reasons/circumstances that were above and

heyond the control of the respondent,

L

Due to active implementation of social schemes like National Rural
Employment Guarantee Act and Jawajarlal Nehru National Urban
Renewal Mission, there was a significant shortage of labour fworkforce
in the real estate market as the available labour had to return to their
respective states due to guaranteed employment by the central
government under NREGA and JNNURM schemes. This created a further
shortage of labour force in the NCR region. Large numbers of real estate
projects, including that of the respondent, fell behind on their
canstruction schedules for the reason amount others. The said fact can
be substantiated by newspaper articles elaborating on the above
mentioned issue of shortage of labour which was hampering the
construction projects in the NCR region. This certainly was an
unforeseen one that could neither have been anticipated nor prepared
for by the respondent while scheduling their construction activities. Due
to paucity of labour and vast difference between demand and supply,
the respondent faced several difficulties including but not limited to
labour disputes. All of these factors contributed in delay that reshuffled,
resulting into delay of the project.

That the respondent that such acute shortage of labour, water and other
raw materials or the additional permits, licenses, sanctions by different
departments were not in control of the respondent and were not at all
fareseeable at the time of launching of the project and commencement
of construction of the project. The respondent cannot be held solely
responsible for things that are not in control of the respondent.

Page 12 of 23
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Complaint No. 534 of 2023

That there are several requirements that must be met in order for the force
majeure clause to take effect in a construction contract which are
reproduced herein under:

i. The event must be beyond the control of the parties,

ii. The event either precludes or postpones performance under the
contract.

iii. The triggering event makes performance under the contract more
problematic or more expensive.

iv. The claiming party wasn't at fault or negligent.

v. The party wanting to trigger the force majeure clause has acted
diligently to try to mitigate the event from occurring.

In light of the aforementioned prereguisites read with the force majeure

events reproduced in the aforementioned paragraphs, it is prima facie
evident that the present case attracts the force majeure clause.

That the intention of the force majeure clause is to save the performing
party from the consequences of anything over which he has no control. Jts
no more res integra that force majeure is intended to include risks beyond
the reasonable control of a party, incurred not as a product or result of the
negligence or malfeasance of a party, which have a materially adverse effect
on the ability of such party to perform its obligations, as where non-
performance is caused by the usual and natural consequences of external
forces or where the intervening circumstances are specifically
contemplated, The delay in construction, if any, is attributed to reasons
beyond the control of the respendent and as such the respondent may be
granted reasonable extension in terms of the allotment letter.

Anent to the above, it is public knowledge, and several courts and quasi-
judicial forums have taken cognisance of the devastating impact of the
demonetisation of the Indian economy, on the real estate sector. The real

estate sector, is highly dependent on cash flow, especially with respect to
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payments made tolabourers and contractors. The advent of demonetisation

Complaint No, $534 of 2023

led to systemic operational hindrances in the real estate sector, whereby
the respondent could not effectively undertake construction of the project
for a period of 4-6 months.

w)] That the complainants have not come with clean hands before the form and
have suppressed the true and material facts from the Forum. It would be
apposite to note that the complainants are a mere speculative investor who
has no interest in taking possession of the apartment. In view thereof, this
complaint is liable to be dismissed at the threshold.

Mo reply has been submitted by respondent no. 1L However, counsel for

respondent no. 1 has stated that respondentno. 1is under CIRP vide order dated

25.03.2022 passed by Hon'ble NCLT New Delhi Bench in case no. IB-

204 /ND/2021 titled as Union Bank of India Versus M/s Supertech Limited and

moratoriurm has been imposed against respondent no. 1 company under section

14 of the IBC, 2016. Therefore, no proceedings may continue against respondent

no. 1.

Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is notin dispute. Hence, the complaint can be decided on the

basis of these undisputed documents and submission made by the parties.

Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
F.1 Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017 1ss wed by Townand
Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in guestion is
Page 14 of 23
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situated within the planning area of Gurugram District. Therefore, this

Complaint No. $534 of 2023

authority has complete territorial jurisdiction to deal with the present
complaint. -

E.ql Subject matter jurisdiction

Section 11{4)(a] of the Act, 2016 provides that the promoter shall be
responsible to the allottes as per agreement for sale. Section 11({4)(a) is
reproduced as hereunder:

Section 11

4] The promoter shall-

fa) be responsible for all ebligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottess as per the agreement for sale, or to the
assoclation of allottees, us the case may be, dll the conveyance of all
the apartments, plats or buildings, as the cose may be, to the allotees,
or the common areas to the essocintion of aliottees or the competent
autharity, as the case may De;

Section 24-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast

upon the promoters, the uilottees and the real estate agents under this Act

and the riles and regulations made thereunaer.

S, in view of the provisions of the Act quoted above, the authority has complete
iurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a [ater stage.

Findings on objections raised by the respondent:

F.I  Objections regarding force majcure.
The respondent-promoter alleged that grace period on account of force

majeure conditions be allowed to it It raised the contention that the
construction of the project was delayed due to force majeure conditions such as
demonetization, and the orders of the Hon'ble NGT prohibiting construction In
2nd around Delhi and the Covid-19, pandemic among others, but all the pleas

advanced in this regard are devoid of merit. The flat buyer's agreement was

v
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exccuted between the parties on 01.09.2014 and as per terms and conditions

Complaint No. 4534 of 2023

of the said agreement the due date of handing over of possession comes out to
be 31.07.2018. The events such as and various orders by NGT in view of
weather condition of Delhi NCR region, were for a shorter duration of time and
were not continuous as there is a delay of more than three years and even some
happening atter due date of handing over of possession. However, the Authority
observes that there is provision of 6 months grace period in lieu of force
majeure conditions as per clause E (23] of the BBA dated 01.09.2014 and the
same is unqualified.

In view of the above, the Authority allows 6 months grace period on account of
force majeure is being granted in this regard and thus, no period over and above
grace period of 6 months can be given to the respondent,/promoter.

Fil Objection regarding CIRP against respondent no. 1 and consequent
moratorium against proceedings against respondentno. 1.
The respondent has submitted that in the matter as vide order dated

25.03.2022 passed by the Hon'ble NCLT, New Delhi Bench in case fitled as
Union Bank of India Versus M/s Supertech Limited, the Hon'ble NCLT has
initiated CIRP against M/s Supertech Limited and imposed moratorium under
soction 14 of the IRC, 2016. The Authority observes that the project of
respondent is no longer the assets of M/s Supertech Limited and admittedly,
respondent has taken over all assets and liabilities of the project in question in
compliance of the divection passed by this Authority vide detailed order dated
29112019 in Suo-Moto complaint HARERA/GGM/5802/2019. The
respondent has stated in the reply that the MDA was cancelled by consent of
respondent and M /s Supertech Limited vide cancellation agreement dated
03.10.2019. Thereon, respondent i.e., Sarv Realtors Pvt. Ltd. admittedly took

responsibility to develop the project and started marketing and allotting new
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units under its name. In view of the above, respondent remains squarely

Complaint No. 4534 of 2023

respongible for the performance of the obligations of promoter in the present
matter. So far as the issue of moratorium is concerned, the projects Hues and
Axalia stand excluded from the CIRP in terms of affidavit dated 19.04.2024 filed
by SH. Hitesh Goel, IRP for M/s Supertech Limited. However, it has been
clarified that the corporate debtor ie., M/s Supertech Limited remains under
moratorium. Therefore, even though the Authority had held in the Suo-Moto
proceedings dated 29.11.2019 that respondent and M/s Supertech Limited
were jointly and severally liable for the project, no orders can be passed against
M /s Supertech Limited in the matter at this stage.

Findings on the relief sought by the complainants.

G.1  Direct the respondent to refund the entire amount paid by the
complainants to the respondent along with interest at prescribed rate
from the date of deposit till the date of realization of refund.

In the present complaint, the complainants intend to withdraw from the project
and are seeking return of the amount paid by them in respect of subject unit

along with interest. Section 18(1) of the Act is reproduced below for ready
reference -

“Section 18: - Return of amount and compensation
18(1). If the promater fails to complete or is unable to give possession af
an apartment; plot. or building. -

far)in accordance with the terms of the agreement for sale or, as the case may
be, duly compleed by the date specified theretn; or

(bldue to discontinuance of his business of d developer on account of
suspension or revecation of the registration under this Act or for any
ather reason,
he shall be liahle on demand to the ollottees, in case the allottes wishes
to withdraw from the project, without prefudice to any other remedy
availahle, to return the amount received by him in respect of that
apartment, plot, building, as the cose may be, with interest at such
rate as may be prescribed in this behalf including campensation in the
manner as provided under this Act:
Provided that where an allottee does nat intend to withdraw from the
praject, he shall be poid, by the promoter, interest far every manth of
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defay, till the handing over of the possessian, at such rate as may be
prescribed.”

Complaint No. 4534 of 2023

(Emphasis supplied)
Clause 24 of the buyer’s agreement talks about handing over the possession of

the unit to the complainants, the relevant portion is reproduced as under:-

“POSSESSION OF UNIT: -

24, The possession of the unit shall be given by fJan 2018 or extended
period as permitted by the agreement. However, the company herahy
agrees to compensate the Buyer(s) @ fis.5.00/- per sq. ft. of super area of
the unit per month for any delay in handing over possession af the unit
heyand the given period plus the grace period of 6 months ard up to
the offer letter of possession or actual physical possession whichever is
earfier, ta cover any unforeseen circumstaNCces.... "

[Emphaosis Supplied]
Due date of handing over of possession and admissibility of grace period:

As per clause 24 of the buyer developer agreement, the possession of the
allotted unit was supposed to be offered by the 31.01.2018 with a grace period
of 6(six) months. Since in the present matter the BBA incorporates unqualified
reason for grace period /extended period of 6 months in the possession clause
accordingly, the grace period of 6 months is allowed to the promoter being
ungualified. Therefore, the due date of possession comes out to be 31.07.2018.
Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount pald by them along with interest
proscribed rate of interest. The allottees intend to withdraw from the project
and are seeking refund of the amount paid by them in respect of the subject unit
with interest at prescribed rate as provided under Rule 15 of the Rules, ibid.

Rule 15 has been reproduced as under:

Rule 15 Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1} For the purpose of proviso to section 12; saction 18; and sub-sections
f4) and (7} of section 1%, the “interest at the rate prescribed” shall b
the State Bank of India highest marginal cost of lending rate +206.:

Provided that in case the State Bank of India marginal cost of tending rate

(MCLR) is not {n use, it shall be replaced by such benchmark lending rotes
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which the State Bank of India may fix from time to time for lending to the
general public.

Complaint No. 534 of E{IEH_\

20, The legislature in its wisdom in the subordinate legislation under the provision

s

Py

23,

of Rule 15 of the Rules, ibid has determined the prescribed rate of interest. The
rate of interest so determined by the legislature, is reasonable and if the sald
tule is followed to award the interest, it will ensure uniform practice in all the
Casis.

Consequently, as per website of the State Banlk of India i.e, https: //sbico.in, the

marginal cost of lending rate (in short, MCLR] as on date ie, 07.08.2025 is
8.90%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e. 10.90%.

The definition of term ‘interest’ as defined under section 2[za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
In case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

“(xa) “interest” means the rates of interest pavable by the promoter

or the allottee, as the case muy be.

Explanation. —For the purpose of this clause—

(i} the rete of interest chargeable from the allottee by the promaoter, in
case of defandt, shall be equal to the rate of interest which the
promoter shall be liable to pay the allattes, in case af default:

(i} the interest payabie by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereaf till the
date the amount or part thereof and interest thereon is refunded, and
the interest payable by the ollottee to the promoler shall be from the
date the aflottes defaults in payment to the promaoter till the date it
is paid;”

On consideration of the documents available on record and submissions made

by both the parties regarding contravention of provisions of the Act, the
authority is satisfied that the respondent is in contravention of the Section

11{4)(a) of the Act by not handing over possession by the due date as per the
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agreement. By virtue of clause 24 of the agreement executed between the

parties on 01.09.2014, the due date of handing over possession is 31.07.2018,
It is pertinent to mention that neither the construction is complete nor the offer
of possession of the allotted unit has been made to the allottees by the
respondent. The Authority is of the view that the allottee cannot be expected to
wait endlessly for taking possession of the unit which is allotted to him and for
which he has paid a considerable amount of money towards the sale
consideration. It is also to mention that complainants have paid almost 98.69%
of the sale consideration. Further, the authority observes that there is no
document placed on record from which it can be ascertained whether the
respondent has applied for occupation certificate/part occu pation certificate or
what is the status of construction of the project. Inview of the above-mentioned
Facts, the allottees intends to withdraw from the project and are well within the
right to do the same in view of Section 18(1) of the Act, 2016.

Further, the Occupation Certificate /Completion Certificate of the project where
the unit is situated has still not been obtained by the respondent/promoter. The
authority is of the view that the allottees cannot be expected to wait endlessly
for taking possession of the allotted unit and for which he has pald a
considerable amount towards the sale consideration and as observed by
Hon'hle Supreme Court of India in freo Grace Realtech Pvi. Ltd. Vs. Abhishek
Khanna & Ors., civil appeal no. 5785 of 2019, decided on 11.01.2021

“ . The occupation certificete & not availoble even as on daote, which
tlearly ampunts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession af the apartments ailetted to thent, nor can
they be bound to take the apartments in Phase I of the project.......”
Mareover, the Hon'ble Supreme Court of India in the cases of Newtech

Promoters and Developers Private Limited Vs State of U.P. and Ors, (supra)
reiterated in case of M/s Sana Realtors Private Limited & other Vs Union of
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India & others SLP (Civil} No. 13005 of 2020 decided on 12.05.2022. observed

as under: -

l Complaint Mo, $534 of 2023

“25, The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a] and Section 19(4) of the Act Is not dependent on any
contimgencles or stipulations thereof. It appears that the legislature has
cansciolsly provided this right of refund on demand as an unconditional
absolute Fight to the allpttes, If the promater fails to give possession of the
apartment, plot ar building within the time stipuleted under the terms of
the cgreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/hame buyer, the promoter {5 under an obligation to refund the
amount on dermand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the Act
with the proviso that if the allottee does not wish to withdraw [from the
project, he shall be entitted for interest for the period of delay till handing
over possession al the rate prescribed.”

The promoter is responsible for all obligations, responsibilities, and functions
under the pravisions of the Act of 2016, or the rules and regulations made
thereunder or to the allottees as per agreement for sale under Section 11[4})(a).
The promoter has failed to complete or is unable to give possession of the unit
in accordance with the terms of agreement for sale or duly completed by the
date specified therein, Accordingly, the respondent is liable to the allottees, as
they wish to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect af the unit with
intercst at such rate as may be prescribad.

Accordingly, the non-compliance of the mandate contained in Section 11 (4)(a)
read with Section 18(1) of the Act an the part of the respon dent no.2 is
established. As such, the complainant is entitled to refund of the entire amount
paid by them at the prescribed rate of interestie, @ 10,909 p.a. (the State Bank
of India highest marginal cost of lending rate (MCLR) applicable as on date
+2%) as prescribed under rule 15 of the laryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment til] the actual date of

refund of the amount within the timelines provided in Rule 16 of the Haryana
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Complaint No. 4534 of 2023

Rules, 2017 ibid. The amount paid by the respondent towards Pre-EMI shall be

adjusted in above refundable amount.

Out of total amount so assessed, the amount paid by the bank/financial

institution be refunded first in the bank and the balance amount along with

interest if any will be refunded to the complainants.

Directions of the authority
Hence, the authority hereby passes this order and issue the following directions

under Section 37 of the Act to ensure compliance of obligations casted upon the

promoter as per the functions entrusted to the authority under section 34(f) of
the Act:

il

V.

The respondent no. 2 is directed to refund the amount recelved by it e,
Rs.90,08,698/- from the complainants along with interest at the rate of
10.90% p.a. as prescribed under Rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each payment
till the actual date of refund of the deposited amount and the amount paid
by the respondent towards Pre-EMI if any shall be adjusted in above
refundable amount, [Note: - Vide proceeding dated 07.08.2025, the interest
rate is inadvertently mentioned is 11.10% instated of 10.90%)

Out of total amount so assessed, the amount paid by the bank/financial
institution be refunded first In the bank and the balance amount along with
interest if any will be refunded to the complainants.

A period of 90 days is given to the respondent to comply with the directions
given in this order and failing which legal consequences would follow,

The respondent is further directed not to create any third-party rights
against the subject unit before full realization of the paid-up amount along

with interest thereon to the complainants, and even if, any transfer is
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initiated with respect to subject unit, the receivable shall be first utilized for

clearing dues of allottee-complainants.
V. Mo directions are belng passed in the matter qua respondentnos. 1 in view
of the moratorium imposed under section 14 of the IBC in NCLT case IB-
204 /ND/2021 titled Union Bank of India versus M /s Supertech Limited.
31. Complaint as well as applications, if any, stand disposed of accordingly.

32. Files be consigned to registry.

v.(

Dated: 07.08.2025 Vijay Kumar Goyal
(Member])
Haryana Real Estate
Regulatory Authority,
Gurugram
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