HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www haryanarera. govin

BEFORE ADJUDICATING OFFICER, HRERA, PANCHKULA.

Complaint No. : 18 of 2024
Date of Institution: 11.01.2024

Date of Decision:  19.08.2025

Mrs. Vandana Chawla w/o Sh. Mang) Chawla, R'o Topaz-122.GF,Emerald
Hills, Sector-65,Golf Course Extn. Road, Gurugram-122018, Haryana
... COMPLAINANT

Versus
Omaxe Limited, having s Registered office at Shop MNo.19-B, First
Floor,Omaxe Celebration Mall.Sohna Road,Gurgaon-122001 , Haryana.

o JRESPONDENT

Hearine: HI[]1
Present: - Mr. Manmeet Singh, Advocate, for the complainant through VC.
Mr. Manjinder Singh, Advecate, for the respondent through VC.

ORDER:

This order of mine will dispose of a complaint filed by the
complainant namely * Mrs, Vandana Chawla w/o Sh. Mano) Chawla against
Omaxe Limited, secking compensation and the interest from this Forum, in
accordance with the provisions of Rule 29 of the HREEA, Rules, 2017
{heremafier to be referred as the Rules 2017), read with Sections 71 & 72 of the

RIERA Act, 2016 (heremalier to be relerred as the Act, 2016).
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2 Brief facts of the complamt are that complamant working in MNC
bank got married with Mr, Manoj Chawla on 23.04.2003 and after marnage
shifted to matrimonial house at Pitampura Delhi, alongwith her husband and
widowed mother in law. That, in and around 2008 onwards the family started
planning to extend their family and the complainant left her job and afier
considering various aspects, [amily started considering shifling to satellite
towns of Delhi and started searching for a suitable house to shift. That, after
extensive search complainant came across respondent company ie. Omaxe
Limited (hereinafier to be referred as the respondent) and booked a unit in the
project- Omaxe Shubhagan, Bahadurgarh of the respondent. On  dated
22.12.2022, complainant submitted an application form and made payment of
24.50,00/- wherein posscssion was assured to be given in 18 months from the
date ol agreement, which was to be exccuted shortly and it was informed that
possession is expected 10 be given by 2014 to 2015, On dated 15.03.2013,
complainant paid ¥2,21,631/- being the second instalment of 13% of BSE. On
dated 11.06.2013. complainant paid 27.71,881/- being third mstalment. On
dated 29.11.2013, respondent issucd provisional allotment letier, Therealicr, on
dated 19.12.2013, allounent letter was issued in favour of complainant and unit
no. RUBIVTOWER-9/EIGTH/801 having arca 2215 sq ft was alloited. On
dated 21.02.2014, complainant paid ¥7,44,307/- being the [ourth instalment,
Therealter, complainant entered inte builder buyer agreement with the

respondent on dated 30082014 after having paid substantial amount of
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L2219 B 1908/ wherein 1t was menbfioned that possession will be handed over
I # months from datc of signing of agreement and grace period of 6 months i.c.
August 2016, On dated 16.12.2014, the complainant paid ¥7,14,884/- at the time
ol casting of sccond floor stilt rool construction. The complainant and her
famly from 2016 Lo 2018 wvisited the sitc and the head office to know the status
of project but no satisfaclory response was received from the respondent. In
January 2018, complainant moved before Permanent Lok Adalat for redressal of

her gricvances but that remained unaddressed for one and hall years.

That, complainant was n dire requirement to take house, so shifted
Ly Gurgaon and in August 2018, the complainant alongwith her husband booked
o rcady o move in house at Gurgaon and took loan from Andhra Bank(now
Union Bank of India) in joint name of the complainant and her husbhand for a
sum of 500,000/~ being partial payment for umit though a disbursal of
165,00,000/- was got done and complainant paid loan amount of T63,00,000/-
alompwith interest of 213 98,274/ That, on dated 30.03.2019, complamant with
her Family shifted at Gurugram on lease rent of 230,000/~ per month. That, on
daled  08.05.2019, complainant withdraw her Appeal no. 91 of 2018 from
Permanent Lok Adalat, Gurgaon, with liberty to move before appropriate
Forum/ RERA. That, in June 2019, duc to illegal, unlawful and unlair acts and
deeds done by respondent, the complainant Tost her faith upon respondent and

their project, so the complainant songht refund of the amount deposited with
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interest. Therefore, complainant was left with no other option but to approach
this Authority and filed complaint No. 1536 of 2022 before the Hon'ble
lwrvana Real Cstate Regulatory Authority, Panchkula, for refund along with
micrest which was allowed vide order dated 11.10.2022 and the respondent was
directed 1o refund the amount paid by the complainant, 1.c. €33,806,782.26/-
along with mierest calculated ull the date of order which works out to
242.56947/-; That, complainant further approached this Forum for the
compensation for harassment caused n the hands of respondent, Hence, the
present complaint has been filed. That, the complainant further submitted that
the complainant suffTered a lot due 1o non-delivery of the said unit. She has also
clasmed a compensation of 15,00,000/- on account of physical and mental
harassment causced to the complainant, duc to failure to mect promised
obligations by respondent; 13 98 274/- ag part of damages {or having foreed to
take lean on which interest was paid for taking a new housc; 22,350,000/~ on
account of hitigation cxpenscs and any other relief .Finally, prayer 15 made to

granl compensation in the manner prayed for

3 On receipt of notice of the complaint, respondent filed reply, which
in brefl states that that due to the reputation of the respondent company, the
complainant had voluntarily invested in the project of the respondent company
namelv-Shubhagan,situated mm Babhadurgarh, Haryana; That, the dispute ought to
be referred o Arbitration under Scetion 8 of the Arbitration & Conciliation
prott
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Act, 1996 [as amended wvide the Arbitration & Conciliation{ Amendment)
Act,2015] in terms of clause 62 of the allotmenmt letter/agreement. Hence,
Authority has no jurisdiction to entertain present complaint. That, Authority also
docs not have territorial jurisdiction 1o entertain the matter as Clause 63 of
Agreement clearly states that Courts at Bahadurgarh/ Delli shall have
jurisdiction in all matters in conncction with the allotment. Therefore, the
presenl complaint is not maintainable and falls outside the purview of
provisions of RERA Act. That, complainant is defaulter in making the payment
as per construction link plan, hence 13 not entitled to compensation on account
of delay n handing over possession. That, as per clauses of agreement in the
event of filure of handing over possession the respondent is liable 10 make
compensation of ¥ 5 Square leet per month for the entire delayed peried. That,
Authority has pranted extension for completing the project therefore there is no
delay in completing the project; In support of his contentions, that agreed
clauses of agrecment are binding on the parties and the Courts shall not interfere
with the terms and conditions agreed between the parties, respondent has

mentioned following citations:

{a)  Sceretary, Bhubaneswar Development Authority Vs, Susanta Kumar
Mishrea [V(2009) SLT.242]. Hon'ble Supreme Court has held that the partics are

bound by the unchallenged terms of the contract,
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(b} PUDA (Chief Admmmistrator) and Another Vs, Mrs. Shabnam WVirk |
H{20063CP) 1(SC)] Hon'ble Supreme Court has held that an allotee would be
bound by the terms and conditions contained in the allotment letter agreed by

i,

(e} Bharat Knitting Company Vs, DHL Worldwide Express Courier Division
ol Adrfreight Lid, [1T (1996) CPJ 25(5C)] Hon'ble Supreme Court has held that

partics are bound by the terms and conditions of a contract.

It is also mentioned tha, relief has already been granted by Hon’ble
Authority in Complaimt no.1556 of 2019, decided on 11.10.2022 wherem refund
along with interest has been granted to the complamant This interest includes
the interest in the form of compensation which is over and above the
compensation as claimed by the complainant n the present complaint, which is
not justified, The complainant can not claim double benefit when relief has
already been granted by the Authority in the form of interest. Further, it is
conlended that no documentary cvidence has been placed on record by the
complainant o support it8 averments to have suffered harassment,agony, loss
ete. Thus provisions of Section 72 of the Act,2016 are not met. Finally, the
respondent has prayed that the present complaint filed by the complainant may

kindly be dismissed with heavy cost, in the interest of justice.

4, Complaint has also filed replication to reply of the respondent

which i briel states that Eﬂn‘lpfa'mL 15 maimainable under Section 71 and 72 of
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RERA Act,2016 as per judgment of Honble Apex Court in “Mis New Tech

Promolers e . Py s St ] S daled 11.11.2021

wherein it has been held that the Adjudicating Officer 15 empowered to decide
compensation. [t is also mentioned that as per law laid down by Hon'ble Apex

Court in_IREQ Grace Realiech Pyt Lid. Vs, Abhishek Khanna & Others{Civil

Appeal No. 5785 of 2019 dated 11.01.2021) and M/s EMAAR MGF Land

10.12.2018) *merely having Arbitration clause does not oust the jurisdiction of

special statutes’. I has also been replicated that Hon'ble Authority at Panchkula
has junsdiction to adjudicate on projects situated in Bahadurgarh, Haryana and
Hon'ble Authority has already allowed the refund alongwith interest vide order
dated 11.10.2022. It has also been mentioned that defence regarding territorial
jurisdiction has already been taken by respondent in its reply dated 28,11.2019
before Hon'ble Authority in Complamt no. 1556 of 2019, which was not
allowed in favour of respondent, hence respondent is estopped from raising this
eround/defence at this stage and respondent has also not filed appeal apainst the
order dated 11.10.2022, Finally, prayer is made to grant compensation in the

et pl‘;l-}-'ﬂtl for,

& This Forum has heard Mr. Manmeet Singh, Advocate, for the
complainant and Mr. Manjinder Singh, Advocate, for the respondent and has
also gone throush the record carefully.
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. In support of its contentions. leamned counsel for the complainant
has argued that in the instant case, complainant is very much entitled to get
compensation and the interest thercon, because despite having played its part of
duty as allottce, the complainant had mect all the requirements including
payinent of sale consideration for the unit booked but it is the respondent which
miade 10 wait the complainant to get her unit well in time complete in all respect
for more than 13 years, which forced the complamant to go for unwamanted
litigation to get the refund along with interest by approaching Hon ble Authority
at Panchkula, which has [nally grantcd on dated 11,.10.2022. He has further
areuicd that the complamant has been played fraud upon by the respondent as it
despite. having used money deposited by the allottee did not complete the
project and ¢njoyed the said amoumt for its own cause which amounis to
nusappropriation of complainant’s money on the part of respondent. He has also
arpucd that the allottee has paid more than basic sale price and also suffered
mental and physical agony because of delay in possession, thus, in view of
clause 40(a) of the Flat Buyer Agreement, the complainant is entitled to
compensation. He has also argued that, at the time of filing IT returns in July
2023 complamnant noticed from 1T details that the respondent had booked an
gcxpenses in 113 books of account for Financial Year 2022-23 by 2023 and
deposited TDS of 3421 448/~ on 01.06.2023. He has also argued that as per
respondent’s calculation shect the respondent had to deposit 25,02.420 .90/,
however TDS Certificate of %5,02.429 90/~ has not been provided or deposiied
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tll date, for which the complainant is to be compensated and also for having
gone lor the purchase of another unit by taking loan, when promiscd one was
nol allotied.  Finally, he has prayved (o grant the compensation in the manner

prayed in the complaint,

7 On the other hand, learned counsel for the respondem had argued
that the complainant can not clamm compensation when reliefl of refund along
with mterest has alrcady been granted by the Authority and even paid mn
exccution with mterest. He has further argued that there has not been any
mtentional delay on the part of the respondent to complete the project which got
defayed because of the circumstances beyvond the reach of the respondent. He
has also argued that smee the project was launched prior to mception of Act,
2016, provisions of Act, 2016 shall not apply in this case. He also argucd that
the complaint 18 barred by limitation, hence, it be dismissed. TTe has also argued
that the complainant can’t take benefit of clause 40(a) of Flat Buyer Agreement,
as there has been no willful delay on the part of promoter to complete the
projecl. He has also arpued that the complainant 1s bound by the contenis of
clause 62 and 63 of the BBA, in view of the law laid down in Scoretary,

Bhubaneswar Dew

lopment Authority Vs, Susante Kumar Mishra [V{2009)

am Vir

LHZ006CE] 1(SCH]: Bharat Knitting Company Vs, DHL Worldwide Express

Courter Division of Adrfreight Lid, [11 (1996) CPJ 235(SC)], thus present
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complaint as such is not maintainable, Leamed counsel for respondent has
argued that refund amount alongwith interest has been paid to complainant and
TS has been deducted by respondent as per procedure to claim which the
complainant has a right to claim from the concerned department and further that
since the matier regarding the amount fully paid or not is still pending
adjudication in the execution complaint no. 291 of 2023, this Forum cannot
decide on the same for pranting compensation. He has also argued that the
purchase of another unit or shifting to another city for children studics are not
the grounds to be considered for compensation 8s the acts complaint did for its

own benefits, Finally, he has prayed to dismiss the complaint.

8, With duc regards to the rival contentions and facts on record, this

Forum possess following questions to be answered to decide the lis |

{a)  Whether the law of limitation is applicable in a case covercd under

RERA Act 2016 and HRERA Rules 2017 made thereunder?

(b)  Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum to
erant compensation when relief of refund with interest has already

been granted by Hon'ble Authority?

(e}  Whether the RERA Act, 2016, is retrospective or retroactive in ils

operation’




(c)

(I}
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Whether “Arbitration Clause™ i the Builder Buyer Agreement
could debar the jurisdiction of a quasi-judicial Forum to cntertain
the 1ssue covered under Section 31 of RE(RD) Act, 2016 and under

Section 71 af the Act, 20167

Whether through Builder Buyer Agreement, the builder as well as
the allotice could confer jurisdiction on a Court, which otherwise it

does not have in case of immovable property?
What arc the factors to be taken note of to decide compensation?

Whether it is nccessary for the complainant to give evidence of
mental harassment, agony, gnevance and frustration caused due to
deficicney in service, unfair trade practice and miserable attitude of

the promoter, in a case to get compensation or inlerest?

Whether complainant is entitled to get compensation in the case in

hand?

Now, this Forum will 1ake on each question posed to answer, in the

Following manner;

9(a)

. ; lic ,
under RERA Act, 2006 and HRERA Rules 2017 madc
thercunder?

The answer (o this question is in negative.
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The plea for the respondent is that complaint is barred by limitation
as project pertain 1o the year 2012, whereas complaint was filed in

the year 2024,

On the other hand, the plea for the complainant is that the
provisions of Limitation Act are not applicable in this complaint
filed under RERA Act, 2016, hence, plea of limitation so raised be

rejected,

With due regards to the rival contentions and Facts on record,
this Forum is of the view the law of limitation does not apply in
respect of a complaint filed under the provisions of the RERA Act,
2016, Rather, Section 29 of the Limitation Act, 1963, specilically
provides that Limitation Act, 1963, does not apply 10 a special
enactment whercin no period of limitation 1$ provided like RERA
Act, 2016, For ready reference, Scction 29 of the Limitation Act,

1963, is reproduced below;

Section 29 - Limitation Act, 1963

29 Sevings, —

CUNathing in this Act shall affect section 23 of the Indian Contraci
Act, 1872 (9 of 1872,

(2iWhere any special or local law prescribes for any suit, appeal
or application a period of lmitation different from the period
prescribed by the Schedule, the provisions of section 3 shall apply
as if such period were the period prescribed by the Schedule and
Jor tie purpose of determining any period of limitation prescribed
for any suit, appeal or application by any special or local faw, the
provisions contained in sections 4 to 24 (inclusive) shall apply only

 Presit
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in so far as, and to the exteni to which, they are not expressly
excluded by such special or local law.

iSave ax otherwise provided in any law for the time being in
Jorce with respect to marriage and divorce, nothing in this Act
shall apply to any suit or other proceeding under any such law.
(ISections 25 and 26 and the definition of "easement ™ in section 2
shall not apply to cases arising in the territories to which the
fndian Fasements Aet, 1882 (3 of 1882), may for the ime being
extend,

liven, section 18(2) of RERA Act, 2016, brings the
complaint for compensation oul of the purview of Limitation Act,

1963 by making specific mention thercof.

Further, Hon'ble Apex Court in Consolidated Enoe,

i

9. has held
regarding applicability of Limitation Act, 2016, upon quasi-judicial
Forums hke “Authonty™ or “Adjudicating Officer” working under
RERA Act and Rules thercunder to the effect that “Lamitation Act
would not apply to gquasi-judicial bodics or Tribunals.” Similar
vicw has been reiterated by Honble Apex Court n a case titled as

“AMLPE Siegl Corporation v/s Commissioner of Central FExcise

2015(TYSEC58",

Notwithstanding anything stated above, academically, even
il 1t 15 accepted that law of hmitation applies on quasi-judicial
proceedings, though not, stll in the case in hand, it would not have

an application in this case as the project has not been completed till

13 PM}’/
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date, resulting into refund of the amount to the complamant, so,
cause of action for the complainants 15 in continuation, I finally

held entitled to get compensation,

In nutshell, plea of bar of limitation is devoid of merit

Whether the RERA., Act, 2016 and Rules, 2017 bars this Forum o
orant compensation when relief of refund with interest has already

been granted by Hon'hle Authority?

The answer to this question 18 in affirmative.

This guestion has been answered by Hon'ble Apex Court in Civil

Appeal no.as) 6745-6749 of 2021 ttled as “Mig Ne

Pv

dated 11112021, to the cfect that relicf of adjudging
compensation and interest thercon under Section 12,14,18 and 19,
the Adjudicating Officer exclusively has the power 10 detcrmine,
keeping in view the provisions ol Section 71 read with Section 72

of the Acl. The relevant Para of the judgment is reproduced below;

“&6. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adiudication delineated
with the Regulatory Awthority and Adjudicating Qfficer, whar
finally culls owt is that although the Act indicaies the distinct
expressions tke “refiond’, “interest’, ‘penalty’ and ‘compensation’, a
corjoint reading of Sections 18 and 19 clearly manifests that when
it comes to refund of the amount, and interest on the refund
amouwnt, or directing payment of interest for delayed delivery of
possession, or penalty and interest thereom, i is the Regulatory
Authority which has the power o examine and determine the

ﬂimﬁ"
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ontcome of a complaini. At the same time, when il comes (0 a
guestion of seeking the reliel of adjudging compensation and
interest tiereon under Sections 12, 14, 18 and 19, the Adjudicating
Officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Adet. If
the adjndication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if exiended to the Adjudicating Officer
as praved that, in owr view, may intend to expand the ambit and
scope af of the powers and functions of the Adjudicating Officer
under Section 71 and that would be against the mandate af the Act
Q006"

Thus, in view of above law laid down by Hon'ble Apex
Courl, the reliefs provided under Secction 31 and then Scetion 71 of
the RERA Act 2016 read with Rule 29 of Rules, 2017 are

indcpendent to cach other to be granted by two dilferent

Authorities,

In nutshell, the plea of bar of granting compensation or

nterest 18 devold of merit.

Whether the RERA Act, 2016 is retrospective or retroactive in
its operation?

This forum observed that the operation of the Act is retroactive in

nature. Reference can be made to the case titled *M/s Newlech Promolers

& Developers Pyt Lad, vs, State of UP & Ors. Ewe” 2022(1) R.C.R.

(Civil) 357, wherein the Hon Apex Court has held as under:-

“41. The clear and unambiguous language of the statute is
retroactive  In operation and by applying  purposive
interpretation rule of statutory construction, only one resuli

otk
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is possible, ie., the legislature consciously enacted «
retroaciive statute to ensure sale of plot, apartment or
building, real estate project is done in an efficient and
transparent manner so that the interest of consumers in the
reql estate sector is protected by all means and Sections 13,
181 and 19(4) are all beneficial proviziens for
safeguarding the pecuniary inleregst of the
consumers/allottees, In the given circumsiances, if the Act is
held prospective then the adjudicatory mechanism under
Section 31 would not be available to any of the allotiee jor
an engoing project. Thus, if negates the contention of the
promolers regavding the confractwal terms having an
overriding effect over the retrospective applicability of the
Act, even on facis of this case. ™

45 At the given fime, there was no law regulating the real
esfate sector, development works/obligations of promoter
and allotiee, it was badly felt that such of the ongoing
projects to which completion cerlificate has not been issued
must be brought within the fold of the Act 2016 in securing
the interests of allofiees, promoters, real estate agents in (s
hest possible way obviously, within the parameters of law,
Merely because enactment as prayed is made retroactive in
ity operation, it cannot be said to be either violative of
Articles 14 or 19(1){g) of the Constitution of India. To the
contrary, the Parliamen! indeed has the power to legislate
even retrospectively 1o take into its fold the preexisting
contraci and rights executed berween the pariies in the
larger public interest. ™

33, That even the terms of the agreement to sale or home
buyvers agreement invariably indicates the infention of the
developer that any subsequent legislation, rules and
regulations elc. issued by competent authoriiies will be
hinding on the parties. The clauses have imposed the
applicability of subsequent legislations to be applicable and
hinding on the flai buyerfalloitee and either of the parties,
promoters/iome buvers or allottees, cannot shirk from their

1ot
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responstbilitiesdiabilities wunder the Act and implies their
challenge to the violation of the provisions of the Act and it
negates the contention advanced by the appellants vegarding
contractual  terms having an overriding effect o the
retrospective applicability of the Authority under the
provisions of the Act which is completely misplaced and
dexerves refection.

54, From the scheme of the Act 2016, is application is
retroactive in character and it can safely be observed that
the profects already completed or to which the completion
certificate has been sranted ave not under its jold and
therefore, vested or accrned righis, if any, in no manner are
affected. At the same fime, @t will apply afier getting the
ongoing projecls and future profects registered under
Section 3 1o prospectively follow the mandate of the Act
2016."

Further, the same legal pesition was laid down by the Hon"ble

Bombay High Court in “Nee| Kamal Realtors an Pt L

Vi, Union of India and others™ 2018(1) RCR (Civil) 293 (DB}, wherein it

was laid down as under: -

"122. We have already discussed that the above stated provisions
af the RERA are not retrospective in nature. They may to some
extent be having @ retrouctive or guasi retroactive effect but then
on that ground the validity of the provisions of RERA cannot be
challenged. The Parliament is competent enough to legislate law
having refrospective or retroactive effect. A law can be even framed
fo affect subsisting/exivting contractual rights between the parties
in the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interesi after a
thorough study and discussion made at the highest level by the
Standing Commitee and Select Committee, which submied its
detailed reporis. As repards Article 19(1)(g) it is settled principles
that the right conferred by sub-clause (g) of Article 19 is expressed

/
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in general langnage and ([ there had been no qualifying provisions
like clause (6} the right so conferred would have been an absolute
one.™

Thus, it is elear from the above said law that the provisions of the Act is
retroactive in nature and are applicable io an act or transaction in the process of
completion. Thus, the rule of retroactivity will make the provisions of the Act
and the Rules applicable to the acts or transactions, which were in the process of
the completion though the amendment/contract/agreement might have taken

place before the Act and the Rules became applicable.

By 7 i i | ' il )
could debar the jurisdiction of a guasi-judicial Forum to
entertain the issue covered under Section 31 of RE(RD) Act,
2Milb a i the Act, 20147

Learned counsel for the respondent while referning to Clause 62 of
the Builder Buyer Agreement, has taken a plea that there being an Arbitration
Clause, the complainant has no right 1o file complaint for compensation as it

was required 1o first go for Arbitration at Dethi, as mutually agreed.

(On the other hand, learned counsel for the complainant while referring to
Seetion 89 of the Act, 2016, has claimed that the Act, 2016 has overnding

cllcet, hence, Arbatration Clause is not binding upon the allottee/complainant.

Before commenting on the rival contentions, it is appropriate o
reproduce relevamt clause ‘627 of the Builder Buyer Agreement, which read as

under:

Diott
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“62 ANl or any disputes arising owt of or touching
upon or in relation to the terms of this Agreement
including the interpretation and validity of the
ferms  theveof and the respective righis and
obligations of the parties shall be settled amicably
by mutual discussion failing which the same shall
he settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration
&amp,; Conciliation Act, 1996 andior any statuiory
amendmenis/imodifications thereof for the iime
heing in force. The arbitration proceedings shall be
held at an approprigte location in DelhiiNew
Delhi. ™

Having the contents ol the clause 62 in mind, prima facie it appears that
the complainant has agreed to go for arbitration at Delhi, in casc ol any dispute
or issue with respondent. But, legal position in such like cases is different and
reasoning for the same is provided in Section 79, 88 and 89 of the Act, 2016,

which for ready reference are reproduced below;

Section 7Y, Bar of Jurisdiction - No civil court shall have
furisdiction to entertain any suit or proceeding in respect
of any matier which the Authority or the adjudicating
officer or the Appellate Tribunal is empowered by or
under this Act to determine and ne infunction shall be
granted by any court or other authorily in respect of any
action laken or fo be taken in pursuance of any power
canferred by or under this Act.

Section 88. Application of other laws not barved = The
provisions af this Act shall be in addition to, and not in
derogution of, the provisions of any other law for the time
heing in jorce.

Section89, Act to have overriding effect - The provisions
of this Act shall have effect, notwithstanding anything

I PN
] ‘vﬁ?ﬂnh’




Complaint Mo, 18 of 2024

inconsistent thevewith contained in any other law for the
fime being in force,

The co-jeint reading of Scction 79, 88 and 89 of the Act, 2016, leaves no
manner of doubt that despite there being “arbitration clause”, the remedy
available to the complainant under the Act, 2016, still sub-consist as it is in

addition to the remedy available before in any other Forums.

In nutshell, there being an “arbitration clause” in Builder Buwer
Asreement, would ipso facto not debar the complainant to claim relief under

Seetions 31 and 71 of the Act, 2016, as it is an additional remedy available.

It nutshell, the answer to the above question is in negative.

B{) Whether through Boilder Buyver Asreement, the builder as well

as the allottee could conler jurisdiction g g Cnurt 'Hr'l'll.l:!_ll

otherwise it does not have in case of immov

In the case in hand, the respondent while relymmg upon the contents
of cluuse 63 of the Builder Buyer Agreement, reproduced below, has taken the
plea that as per the agreement signed by both the parties, it is only the Courts at
Bahadurgarh or at Delhi having jurisdiction to entertain any dispute between the
partics, thus barring the jurisdiction of TIRERA at Panchkula to cntertain this

muatter of compensation,

@3, Sulject to the Avbitration ay referred above, the Conrls al
Bahadwrgarh and Delhi shall have jurisdiction in all the matters
arising ont ofior wuching upon andior in connection with this
Agrecment, ™
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This Forum find no merit in the arsuments so advanced for
respondent because as per seiled proposition of law, for @ suit relaled o
immovable property, the jurisdiction of the Court would be at the place where
the property or the part of it is situated. Otherwise in other cascs, as per Section
200 of the CPC, the suit may be instituted where the defendant resides or cause
ol action arose subject to the provisions of the Sections 15 te 19 of CPC. To
hold so, this lorum has taken strength from the law laid by the Hon’ble apex

Court in Harshad Chiman Lal Modi v/s DLE Universal Lwd. & Anr, (2005) 7

SCC 791, In this quoted case, Hon'ble apex Court while interpreting the 1ssue of

competence and jurisdiction of the Civil Cowrt, has observed as thus:

“15. Now, Sections 15 1o 20 of the Code contain detuiled
previsioms relating to jurisdiciion of courts. They regidkate forum
for institution of suits. They deal with the matiers of domestic
concern and provide for the multitude of suity which can be
brought fn differemt couris. Section 13 requires the suiter to
insiitute a swit tn the court of the lowest grade compelent 1o vy
i Section 16 enacts thai the suits for recavery of immovable
propersy, or for periition of immeovable properiy, or for
Sforeclosure, sale or redemption of morigage property, or for
determination of any other right or interest in immovable
property, or for compensation jor wrong to immovable property
shall be instituied in the court within the local limity of whoge
furisdiction the property is sttuate. The provise o Section 1o
declares that where the refief songht can be obtained through
the personal obedience of the defendant, the suwil can be
instituted elther m the court within whose jurisdiction the
progerty IS Situate or i the couri where the a’n:_'ll"-i:*n:e'ﬂ'u.r dﬂuﬂe’{v
or velumilarily resides, or carries on business, or personally
warks for pain Section 17 supplements Section 16 and fx
virtually another provise o that section. It deals with those
cases where  Immovable property s sitwate within  the

i
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Jurisdiction of different courts. Section 18 applies where local
limits of jurisdiciion of different courts are uncertain. Section 19
15 o special provision and applies to suits for compensation for
wrangs fo o person or o movable property. Section 20) is a
residuary section and covers all those cases not dealt with or
covered by Sections 15 1o 19,

1.  Section 16 thus recognizes a well-extablished principle
that actions against res or property should be brought in ihe
Sorum where such rex is situate. A court within whose territorial
furisdiciion the property is not situate has no power lo deal with
and decide the righis or interesis in such praperiy. In other
werels, o comdt Bay no jueisdiciion over a dispule in witich i
cannoi give an effective judgment. The proviso to Section 16, no
doubit, states tha! though the court cannot, in case of immovable
prreperty sitwate repond furisdiction, grant a relief in rem siill it
carn enteriain a swil where relief sought can be obtained through
the personal abedience of the defendant. The proviso is based on
e well-known macim “eguity acis in personam”, recognived by
the Chancery Courts in England. The Eguity Courts hod
Jurisdiction (o emterigin cerfain sufis respecting immovable
properties situated abroad threugh personal obedience of the
defendant. The principle on which the maxim was based was
that the cowrts conld grant veliel in suits respecting immovable
property situate abroad by enjorcing their judgmenty by process
in personam ie. by arvest of the defendant or by attachment of
fix property.

17, In Ewing v Ewing [(1883) § AC 34 - 53 LT Ch 435 (HL)]
Levd Selbarne observed: "The Courts of Equity in England are,
and always have been, courts of conscience operating in
personam and not in vem; and in the exercise of this persoral
Jurisdiction they have always been accusiomed (o compel the
perfarmance af contracts in trusis as (o subjects which were not
either locally or ratione domicilli within their jurisdiction. They
have done so, as o lands, in Scotland, in Ireland, in the

celontes, in foreign countries. "

18, The proviso is this an exception lo the main part of the
section which in our considered opinion, cannat be interpreted
or constried 0 enforge the scope of the principal provision. It

L, Pt
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world apply only if the suir falls within one of the categories
specified in the main part of the section and the relief sought
could eniirely  be obtained by personal obedience of the
defendant,™

The above mentioned finding have further been followed recently

in case titled as Alpha Residepnts Wellfare Association v/s Alpha Corporation

3

SLP(C) po, 10246 of 2019, dated 12,12 .2024 by Hon'ble apex Court,

Reverting back to the facts and circumstances of the case in hand
anc having the above law discussed in mind on the subject, it is safe to conclude
that though through Classe 63 of the agreement, executed and signed by the
partics with their consent, the jurisdiction is conferred on the Court at Delhi and
Bahadurgarh but this clause would be overnding jurnisdiction eonferred
statutorily to the HRERA, at Panchkula vide noufication No, 1/92/2017-11TCP
dated 25.01.2018, who may try and pass an order with respect to the property in
question situated st Bahadurgarh. Otherwise also, the present issue of
compensation 15 duly covered under the RERA Act, 2016.thus il cannot be
entertnined and disposed of by a Civil Court as jurisdiction of Civil Court 1s
barred under Section 79 of the Act, 2016, On the contrary, since the property is
part of a project at Bahadurgarh which is part of territorial jurisdiction of
IHRERA at Panchkula as per notification No.1/92/2017-1TCP dated 25.01.2018,
the HRERA Authority at Panchkula or the Adjudicating Officer there, as the
case may be, only have exclusive jurisdiction to deal with the dispute under

n hot”
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cansideration without getting adversely affected from the contents of the clauses

62 and 63 of the Builder Buyer Agreement relied for the respondent to

challenge the jurisdichion,

In nutshell, the answer to the above question is in negative.

What are 0 he taken L eeide ion?

On this point, relevant provisions of RERA Act, 2016 and

also law on the subject for grant of compensation, are as under;
(i)  Section 18 - Return of amount and compensation

(1} i the promoler fails to complete or is unable to give possession
of an apariment, plot or building,—

{(a) in accavdance with the terms of the agreementi for sale or, as the
case may be, dulv completed by the date specified therein; or (b)
due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason, he shalf be liable on demand to the ailotiees. in
case the allottee wishes 1o withdraw from the project, withow!
prejudice 1o any other remedy available, to return the amoun!
received by him in respect of that apartment, plot, building, as the
case may he, with interest al such rale as may be prescribed in this
behall including compensation in the manner as provided under
this Aci:

Provided that where an alloitee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
ery may be prescribed,

(2) The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project
iv being developed or has been developed, in the manner as
provided under this Act, and the claim for compensation under this

/
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subsection shall not be barrved by limitation provided under any
faw for the time being in force.

(3} If the promoter fails to discharge any other obligations
imposcd on him under this Act or the rules or regulations made
thercunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liable to pay such
compensation to the allottees, in the manner as provided under
this Act,

(ii) [How an Adjudicating Officer is to cxcrcisc its powers

to adjudicate, has been mentioned in a case titled as Mrs, Suman

Lata Mandey Y i Infrastructure L.
Appeal no. 56/2020. by Hon'ble Uttar Pradesh Real Estate
Appellate  Tribunal at Lucknow da 22 i the

following manner;

f2.8- The word “fail to comply with the provisions of any of
the sections as specified in sub section (1) " used in Sub-Section (3)
of Section 71, means failure of the promater to comply with the
reguirements mentioned in Section 12, 14, 14 and 19 The
Adiudicating Officer after holding enguiry while adivdeing the
gquantum of compensation or interest as the case may be, shall have
due regard to the factors mentioned in Section 72, The
compensation may be adivdeed either as a guantitative or as
compensatory interest,

129 — The Adjudicating Officer. thus, has been conferved with
power to directed for making pavment of compensation or interest,
as the case may be, “as he thinks fit" in accordance with the
provisions of Seciion 12, 14, 18 and 19 of the Act affer taking into
congideration the factors enumerated in Section 72 of Act.

(iii) What is to be considered by the Adjudicating OfTicer, while
deciding  the guantum of compensation, as the term

“compensation™ has not been defined under RERA Act, 2016, 15

Ll
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answered in Section 71 of the Act, 2016, as per which * he may
direct 1o pay such compensation of interest, as the case may any be,
as he thinks fit in accordance with the provisions of any of those

sechions,”

Section 72, further elaborate the factors to be taken note of, which

read as under;

Scetion 72: Factors to be taken into account by the
adjudicating officer.

72. While adjudzing the quantum of compensation or inferest, as
the case may be, under Section 71, the adiudicating officer shall
have due regard to the following factors, namely: —

(a) the amount of disproportionate gain or wunfair advantage,
wherever quantifiable, made as a result of the defanlt;

(b} the amount of loss cansed as a resull of the defanil,
(¢) the repetitive nature of the default;

(e} such other factors which the adjudicating officer considers
necessary to the case in furtherance of justice.

(iv) For determination of the cntitlement of complainant lor
compensation due tw default of the builder/developer Hon'ble
Apex Court in M/s Fortune Infr cture v kn

Hicon Infrastructure) & Anr, Vs, Trevor D'Lima and Others,

Civil Appeal No,(s) 3533-3534 of 2017 decided on 12032018 .

has held as under:-

“Thus,_the Forum _ar the Commission musi deicrmine thal

ihere has been deficiency in service andior mizfeasance in public
i E
/9 / %/Ja ¥
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office which has resulied in loss or injury, No hard-and-fast rule

can be laid down, however, a few examples would be where an
allotment is made, price is veceived/paid bul possession is not
oiven within  the period sef ouwt in the brochure. The

Commuission/Forien would then need 1o determine the loss.

Loss could be determined on the basis of loss of rent which
could have been earned if possession was given and the premises
let out or if the consumer has had 1o stay 1 rented premises, then
on the hasis of rent actually paid by him. Along with recompensing
the loss the CommissionTorum may also compensaie for

harassment/injury, both mental and physical.™

In the aforesaid case, Hon'ble Apex Court laid down the
principle for entitlement of the compensation duc to loss or injury
and its scope in cases where the promoter of real cstale failed to
complete the project and defaulted in handing over its possession.
Similarly, Hon ble Three Judge Bench of the Hon ble Apex Court

i Charan Singh Vs, Healing Touch Hospital & Ors, (20007 7

SCC 668, had carlier held regarding assessment of damages in a

case under Consumer Protection Act, in the following manner;

“While guantifitne damaves, Cons TArNMS e reguires
mike an_attempt o serve the ends of fustice so that compensalion
i gwarded, in an established cas




1.”..1

Complaint Mo, 18 of 2024

nirpose of recom ailse i

time, aims to bring about a guelitative change in the attitude of the
service provider. Indeed, calewlation of damages depends on the

facts and clreumstances of each case. No hard and fast rule can be

lerid dewn for wniversal application, While awarding compensation,
a consumer forum fas lo take into account all relevant factors and
asress compensation on the basis of accepted legal principles, and
moderation. It is for the consumer forum io grani compensalion o
the extent it finds it reasonable, fair and proper in the focis and
circumstances of a given case according to the established judictal
standards where the claimant is liable to establish his charpe.”

Whether it is ncecessary for the complainant to give evidence of
mental harassment, avony, srievance and frustration caus
due to  deficiency in_ scrvice, unfair trade practice and
miserable attitude of the promoter, in _a  case to  get
compensation or interest?

I'he answer to this question is that no hard and fast rule

could be laid to seck proof of such feelings from an allottee. He/she
may have documentary proof to show the deficiency in service on
the part of the builder and even this Forum could itsell take judicial
notice of the mental and physical agony suffered by an onginal
allottee due to non-performance of dutics on the part of the
promoter, in respect of the promises made 1o lure an allotice to
invest its hard camed money to own its dream house without
realising the hidden agendas or unfair practices of the builder in
that project.

In nutshell, to award compensation, the Forum can adopt any
procedure suitable in @ particular case to decide the availability of

factors on record entitling or disentitling an allotice o get

28 pM'j/ﬂ
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compensation which is the recason even under Rule 29 of the Rules

2017, 1t is not compulsory to lead evidence.

Whether complainant is enfitled to et compensation in

he cas

in h 1

Before deliberating on this aspect, it is necessary to deliberate upon

admitted Macts to be considered to decide the lis;

Project pertains o

(i) 2012
the vear
(1) Proposed Handing As per clause 40{a) of flat
over of possession buyer agreement dated
30.08.2014, 18 months plus
& months grace penod [rom
the date of FRA
(Scptember 2016)
{111) Basic salc price Z246,40,000/-
(1v) Total amount paid F55.86.TR2.26/-
(v} Perod of payments
5. | Date of | Amount m
No | payment (%)
1. |22.12.2012 | 34,50,000/-
2. 115032013 |¥231.631.0
B/
3. |11.06.2013 | %7.71.881/-
4. |21.02.2014 | ¥7.44.307/-
5 | 16122014 |7 14 884/-
6. |07.01.2015 [T1,013/-
7. | 04.02.2015 | 328.409/-

29
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8. |20.10.2015 TS.ﬁE‘r.jSﬁf-l
9, |19.10.2015 | ¥5,462/-
10. [ 05.03.2016 | 35,74,965.4
¥
11. | 02.03.2016 | T5,510/-
12. | 15.04.2016 | 34,10,613/-
13. | 15.09.2016 | T2.56,601/-
14, [ 12.12.2016 |36,522/-
15. | 27.01.2017 | 22,56,660.3
3/-
16. | 21.06.2017 |22,59,228.4
3/-
17. 1 19.06.2017 | 32,618/-
18. | 25.09.2017 | T2,979-
19. [ 28.09.2017 | 32.594,882/-
Total 755,86,782.
iEL’u’-
{vi) Occupancy NO
certificate
Whether reccived ull
Filing of complaint
(v} Date of lilng of 02072019
complaint under
Sccton 31 belore
Hon'ble Authority
(wiil) | Date of order af 11.10.2022
Authority
(ix) Date of [iling of 11.01.2024
complaint under

30
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scction 12, 18 & 19
of RERA Act, 2016

(x) Date when total refund Payment made in the following

made, 1f made manncr

ST Dalc Amount
NO.

I

1. |30.03.2024 [ 3093 28 313/

2. |02.04.2024 | 27.31,570/-

It is a matier of record that the project advertised
the vear 2012, did not get completion certificate till filing of the
presenl complaint on dated 11.01.2024. Admitedly, the basic
price of the plot was 246,40,000/- whereas the complainant paid
155,86,782.26/- ull 25.09.2017.

It 15 also admitted on record that the complainant did
not get possession of the unit allotted. There can also be no denial
that alloitees of the unit generally spend their lifetime caming and
they are not at equal footings with that of the promoter, who is in
a dominating position. The position of the alloftees becomes more
pitiable and sympathetic when he or she has 1o wait for years
together 10 get the possession of a unit allotted despite having

played its hid. But, on the contrary, it 1s the promoter who enjoys

 Presr
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the amount paid by allotices during this period and keep on going
to delay the completion of the project by nel meeting legal
requirecments on 1 part 10 get the final completion from
competent Authority about fulfilling which such promoter knew
since the time of advertisement of the launch of the project.
Further, the conduct of the promoter to cnjoy the amount of
allotices pard is nothing but musappropriation of the amount
legally paid as the promoter did not hand over possession, which
the promoter was legally bound to do. It 15 not out of place to
mention here that if the promoter/respondent had a right to
reccive the moncy Irom the allottee to hand over the possession
m time, i 1% bound to face the consequences Tor not handing over
the possession i tme. llere, it 15 worth to quote a Latin maxium
“ubl jus ibi remedium,” which mcans “wherc law has cstablished
a right, there should be a corresponding remedy Tor its breach.™ If
this be the legal and factual position, the promoter 18 not only
pound to refund the amount but also to compensate the allotice
for disappropriatec gain or unfair advantage on the part of the
promoter within the meaning of Section 72(a) of the Act 2016, of
the amount paid. It is not out of place to mention here that as per
record, the allottee had paid 55,856,782 .26/~ Hlowewver, it is not in

dispute that the respondent neither completed the project, nor

kol ¥
/9 / Ydorn™
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handed over possession il allottee having been forced to
approach Hon'ble HRERA Authority, Panchkula, to get refund
along with interest after having indulged in unwarranted foreed
litigation by the promoter at the cost of allottees personal
expenses, which it has not got till date. During this period,
obviously, the allottee had 1o suffer inconvenience, harassment,
mental pain and agony dunng the said period bringing iis case
within the ambit of Scetion 72(d) of the Act, 2016 as such
feelings are to be felt/sensed by this Forum without seeking any

prool thereol.

In vicw of the above, since, the promoters had been
using the amount of T35,86,782.26/-, for the last more than 12
years, for the sake of repetition it is held that it can delinitely be
iermed as “disappropriate gain” or “unfair advantage”, as
enumerated mn Section 72{a) aof the Acl, In other words, it had
been loss to allottees as a result of default on the part of the
promoter which continues tll date. Thus, 1t would be mn the
interest of justice, if the compensation is ordered 1o be paid 1o the
complainant afier taking into consideration, the default of
respondent for the period sgtarting from 2012 ll date and also

misutilization of the amount paid 1o the respondent by the

Pl
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complainant. In fact, the facts and circumstances of this case
itsell are proof of agony undergone by the complainant for so
long, hence, there is no need to look for formal proof of the same.
FFurther, there can’t be demal to the cffect that the alloitees must
have run around to ask the promoter to hand over the posscssion
and also that i the unit provided in time, there was no reason for
the complainant to file the complaints/exccution petition by
engaging counsel(s) at diffcrent stages, and also that becausc of
cscalation of prices of umit in last 13 years, the complainant may
not be m a position to purchase the same unit now, which
amounts 1o loss of opportunity to the allottee, These factors also
chable an allotiee to get compensation.

Howewver, the claim of the complainant that purchasing of
new unit against loan and shifting to a better city for children’s
studics be considered to decide compensation, do not appear (o be
justified because the complainant did 1t for 115 own betterment
and nol because of the violations on the part of respondent
Similarly, the issuc of TDS already being under adjudication
before Executing forum, the same can not be taken note of here

for compensation,

/
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In view of the forgmng discussions, the complainant is

held entitled lor compensation.
b Once, the complainant has been held entitled to get compensgation,
now it 15 1o be decided how much compensation is to be granted, on which
amount, what would be rate of interest and how long the promoter would be

liable to pay the interest?

Before answering this guestion, this Forum would hike to
reproduce the provisions of Section 18 of the Act, 2016, Rules 135
and 16 of HRERA, Rules, 2017 and also defimition of finterest’

aiven in Section 2(xa) of the RERA Act, 2016;

Rule 15 - Prescribed Rate of Interest - [Proviso to section 12,
section 18 and sub section (4) and sub-section (7) of section 19f

For the purpose of provise fo seclion 12; section 18 and
sib-sections (4) and (7) of section 9, the "[nferest gr the rare
prescribed” shall be the State Bank of india hivhest mareinal cost
of lending rate +2%, ;

Pravided that in case the State Bank of India marginal cost
of lending vate (MCLR) is not in use, it shall be replaced by such
benchimark lending rates which the State Bank of India may fix
[from time o time for lending 1o the general public. [

Rule 16- Timelines for refund of money and interest at such rate
as may be prescribed, payment of interest at such rate as may be
prescribed:- [Section 18 and Section 19/.-

(1), Any refund of money along with the interest at such rate as may
he prescribed pavable by the promaoter in terms of the Act, or rules
and resilations made there under shall be payable by the promoter
te the allottee within a period of ninety days from the date on which

ﬂaa,e::}
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such refund alongwith interest such rate as may be prescribed has
been ordered by the Authority,

(2] Where an allottee does not intend to withdraw from the project
and interest for every month of delay il handing over of the
possession al such rate as may be preseribed ordeved by the
Authority to be paid by the promoter to the alloitee, the arrears of
such interest uccrued on the date of the order by the Authority shall
be pavable by the pranoter to the alfottee within a period of ninety
davs from the date of the order of the Authority and interest for
every month of delay shall be payable by the promoler lo ihe
allotiee befare 1th day of the subsequent month.

Section 18 - Return of amount and compensation.

(1) If the promoter fails to camplete or is unable to give possession
of an apariment, plot or building,—

{a) in accordance with the terms of the agreement for sale or, as the
case mayv be, dily completed by the date specified therein; or

(h) due to discontinuance of his business as a developer on account
of suspension or revocation of the registration under this Act or for
any other reason, he shall be liable on demand to the allottees, in
case the allotiee wishes o withdraw from the project, without
prefudice 1o any other remedy available, to refurn the amount
received by him in :'E'-?;:-E.:I of fﬁm‘ apariment, plof, bmul'ﬂ'mt,r as fu’w
cave may be, wi i
behalf incldine cor HEEEJ‘;-EIIEH in the manner as ﬂrm':r_l"ﬁ:?' um:."er
this Act;

Prvided that where an alfotiee does not intend o withdraw from
the project, he shall be paid, by the promoter, interesi for every
manth of delay, till the handing over of the possession, at such rate
as may be prescribed.

(2] The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project
is being developed or has been developed, in the manner us
provided under thiv Act, and the claim for compensation under this
subsection shall not be barred by limitation provided under any law
for the time being in force.

(3) If the promoter fails 1o discharge any other obligations imposed
on him under this Aet or the rules or regulations made thereunder
or in accordance with the terms and conditions of the agreement

Pialh
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for sale, he shall be liable to pay such compensation lo the
allottees, in the manner as provided under this Act.

Section 2(za) - Vinterest” means the rates of interest pavable by the
prontater or the allotiee, ax the case may be.

Ixplanation.—For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the promoier:
in case of defaudt, shall be equal to the rate of interest wihich the
promoter shall be liable to pay the allottee, in case of defaull;

(i} _the interest pavable by the promoter to the afloitee shall be
[rom the date the promater received the amount or any part thereof
Ll the date the amount or part thereof and intergst thergon is
refunded. and the intevest pavable by the allottee to the promoter

shall be from the date the alloitee defaulls in paymeni to the
promoter Hi the dare it is paid;

Perusal of provisions of Section 18(1)(b) make it clear that in case
of refund or compensation, the grant of interest may be at such rale as
preseribed in this behalf in the Act, 2016. It is not out of placc to mention
here that Section 1B(1)(b). not only deals with cases of refund where
allotlee withdraws from project but also the cases of compensation as is
cvident from the heading given to this section as well as the fact that 1t
has mention of refund and rate of interest thereon including cases of
compensation. Further, perusal of provisions of Section 18{1)(b) of the
Act, 2016, indicate that the allotice shall be entitled to get refund or
compensation, as the case may be, with mterest at the rate prescribed in

the Act, 2016,

Rule 15 of the Rules 2017, delines the “prescribed ratc™ as “State

13ank of India highest marginal cost of lending rate+2% with proviso™.
w Pttt
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Further, Rule 16 of the Rules, 2017, provides for the time himit to
refund moncy and interest thercon and that interest is to be as per the rate
preseribed in Rule 15 in the matters covered under Proviso to section 12,
Section 18 and Section 19 (4) and 19(7) of the Act, 2016. It further deals
with two situations, one, where the allottee has opted for a refund rather
than a umt in a project and sccond case where he has gone for the project
but there is delay in delivery. Hence, it cannot be said that the Rule 16
deals with only one situation out of two mentioned in sub rule (1) and sub
rule (2) respectively. It is not out of place to mention here that this Rule

| 6y deals with cases related to Scctions 18 & 19 of the Act, 2016,

llow long the mterest would remain payable on the refund or
compensation, as the casc may be, 1s provided in Scetion 2(xa) of the Act,
2016, which says that “cycle ol mterest would continuc Gl the entire
amount 15 refunded by the promoter”. In other words, if the provisions of
Scction |8 read wilh Rule 15 read with Rule 16 and Scetion 2(za) are
micmpreted co-jointly, then 1t would mean that i case of refund or
compensation, as the case may be, the promoter will be liable 10 pay the
mtercst from the date the promoter received the amount or any part
thereof 1l the date the amount of refund or compensation, as the case
may be, or part thereof along with up to date interest is reflunded/paid,

even if not specified in the order under execuhion. However, the situation
,ff}h;_g..'/!’
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iz different in case of an allotice’s default in payments to the promoter till

the date it is paid. With this legal position, it is safle to conclude in the

case in hand,? In view of Bxplanation (ii) to Section 2(za) the allottee will

be entitled to get the interest up to date of the final payment at the rate

prescribed in Rule 15.

-I- 8 el

I Reverting back to the facts of the case under consideration, having

the above discussed legal position in mind, it is concluded that respondent is to

be directed 1o make payment of compensation as calculated below in relief;

having in mind the provisions of Rule 15;

The calculation of compensation as verified by the Account Branch

al Hon'ble Authority is tabulated below:

Amuount Amuount Time period Rate | Compensatio
Paid by paid by n Amount (in
complainan | respondent( T)
1 i 1) and
(in ¥) and date
date
450,000/~ |32 315/~ | 22.12.2012-30.05.2024 | 10.85 [ ¥ 5,50,719/-
paid on paid on (T93,28.313/- paid on %o
22122012 | 30.03.2024 30.03.2024) on
I £4,50,000/-
1231,631.08 15.03.2013-30.03.2024 | 10.85 |2 2,77,760/-
/- (¥T93,28,313/- paid on b
pard on 30.05.2024) on
15.03.2013 22,31,631.08/-
LT 881 11.06.2013-30.03.2024 | 10.85 [T 9,05,408/-
{¥93,28.313/- paad on Yo

LPrett

f?/pfﬂaﬁ"




e

pad on
11.06.2013

/- S-E
27.44.307/-
Pl on
21.02.2014

2714 R34/
pawd on

16.12.2014

21,013/
paid on
07.01.2015
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30.03.2024) on
7. 71,8811

21.02.2014-30.03.2024
(293 28 313/~ paid on
30.03.2024) on
<7.44,3071-

10.85 |2 8.16,624/-
o

16.12.2014-30.03.2024
(¥93,28,313/- paid on
30.03.2024) on

T7, 14,884/

10.85 |2 7.21,035/-
Y

$28.400%-
paid on
040220135

25,68,556/-
paid on
20,10,2015

35,462/
pand on
1 2.10.2015

23,74 96542
il on
05.03.2016

25,510/
pard on
2032016

(24,1061 3
patd on
15,04 2016

12.56.661/-
ratd an

15.09.2016

07.01.2015-30.03.2024
(%93,28,313/- pand on
30.03.2024) on
Z1.013/-

10.85 | ¥ 1,015/-
Yo

04.02.15-30.03.2024
(293,28,313/- paid on
30.03.2024) on

TR 409/-

10.85 [ 28.231/-
Yo

20.10.2015-30.03.2024
{¥93,28,313/- paid on
30.03.2024) on
¥5,68,556/-

10.85 |2521.393/-
o

19.10.2015-30.03.2024
(93 28 313/- paid on
30.03.2024) on ¥5,462/-

10.85 |1 5.011/-
o

05.03.2016-30.03.2024
(¥93,28,313/- paid on
30.03.2024) on
€3,74,965.42/-

10.85 | % 5,03,856/-
Yo

02.03.2016-30.03.2024
(293,28 313/~ paid on
30.03.2024) on
25,510/

10.85 | X4.833/-
o

15.04.2016-30.03.2024
(¥93,28,313/- paid on
30.03.2024) on
T4.10.613/-

10.85 | ¥ 3,54,825/-
%o

15.09.2016-30.03.2024
(¥93,28,313/- paid on
30.03.2024) on
2.56.661/-

10.85 |3 2,10.117/-

40 pﬁ«a«e“},
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w0, 52X
i on
12.12.2016

12.12.2016-30.03.2024
(293,28,313/- paid on
30.03.2024) on
16,522/-

10.85 |¥5.169/-
%

12 56.660.33

pard on
27.01:2017

27.01.2017-30.03.2024
{293.28,313/- paid on
30,03.2024) on
12.506,600.33/-

10.85 |% 1,99,893/-
Y

+2.59.228.43

paid on

21 062017

21.06.2017-30.03.2024
(93,28,313/- paid on
30.03.2024) on
$2,39,228.43/-

10.85 |2 1,90,719/-
%

22618/
paid on

19.06.2017

12979/~
paid on
25.09.2017

19.06.2017-30.03.2024
{T93,28 313/- pand on
30.03.2024) on
26187/~

10.85 | ¥ 1,928/-

12,94 882! -
patiel on
28.09.2017

25.09.2017-30.03.2024
(293,28,313/- paid on
30.03,2024) on
22,979/-

10.85 | T 2,107/
Vi

28.09.2017-30.03.2024
(T93,28,313/- paid on
30.03.2024} on

2,94, 882/

10.85 | T2,08,272/-
Yo

Total-
I35,86,782.2

M-

Total-
355 86 782 .76/-

T 55,08,935/-

12, Since, the complainant has been forced to file the complaint to get

hit legal right of compensation, the complamant 18 granted I30,000/- as

Litization charges.

The total compensation comes to ¥ 55089355 + 230,000/~ =

355 38,035 /- (Rupees Fifty Five lakhs thirty eight thousand nine hundred and

thirty [ive only). Undoubtedly, the amount of compensation, if calculated with

the reliel” granted by the Tlon'ble Authority, it appears that the allotice has got
1% ] grjﬂh L'
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much more than she spent but it 18 justified because the property which she had
applied in the year 2012, may be costing now much more than the amount
winch the allotiee 15 ordered 1o get under the Act, 2016.

13 In these terms, the present complaint 1s allowed 1in the manner
discussed above. The respondent 15 directed to pay an amount of 2 55,08,935/- -+
TA0.000/- = 55 38,935 /- (Rupeces Fifty Five lakhs thinty eight thousand nine
hundred and thirty five only) within 90 days to the complainant. First instalment
15 o be paid within 45 days from the date of uploading of this order and
remaining amount within the next 45 days.

It is further directed that if the payment 1% not made in the manner
directed within stipulated time, i vicw of the provisions of Section 2(za) of the
Act, 2016, the respondent shall be liable to pay interest on delayed payment as
per the rate preseribed in Rule 15 of the Rules, 2017, till realization of the
amenint,

14. It 15 also dirccted that the amount so ondercd to be paid with
mterest Uil reahisation of total amount, since 15 in the form of compensation, the

respondent will have no authonty 1o deduct Tax at source (TDS) m view of the

law lad down mm A i Reporter 1 nchan
RA423-WPLAR04-2020. All Indig Reporter Lid, And Anr vs Ramchandra

Dhondo Datar (AlR 1961 BOM 292), Mis. Beac

Commussioner of Income Tax (ITA No. 258 of 2014) decided by Hon'ble

Korla Thigh Court on 23.06.2015, Parsvnath Developers Lid. vs. Rajesh Kumar
47 ﬂ Lhﬂ}’
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Asvarwal (Civil Appeal Nos. 11248-11249 of 2016, decided on 11.09.2017,

¥ " ¥ 1

{ Writ
peiition (L) Mo, 4804 of 2020 decided on 15.08.2021, Madhav Joshy vs Vatika
Limited by NCDRC i execution application no. 159 of 2022 in CC/277/2019
deculed on 26.04.2024 and Civil Appéal nos, 822-823 of 2024 utled as MYS

BITE LIMITED & ORS. vs, Torra Flat Buyers Association decided by Hon'ble

Apex Court on 28.11.2024,
| 3 The present complaint stands disposed of in view ol the above
observations. File be consigned to record room after uploading of this order on

the website of the Authonty.
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MAJOR PHALIT SHARMA

ADSHRetd.)

ADJUDICATING OFFICER

19.08.2025

Note: This judgement contains 43 pages and all the pages have been checked

and signed by me.
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Induo Yadav MAJOR PH.-'i.i,IT SHARMA
L.aw Associate ADSS (Retd.)
ADJUDICATING OFFICER
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