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Shri Subhash Chander

Complaint No. 1947 of Z0t9

Member
Member

BEFORE THE HIARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : L94Z of ZOlg
Date of First hearing: LB.O}.ZTLI
Date of decision : 03,0L.ZOZO

Mr. Jagdish Chandra Toshniwal.
R/o house no. 31./32, Sun City, Delight,
Behind Celebration Mall, Bhuwana, Udaipur,

Complainant

Rajasthan-313001

1. Capital Skyscraper
Address: C-96,Panch
New, DeIhi11,001,7 Respondents
2. French Buildm
Address: N-8, G

Park, New Delhi

CORAM:
Shri Samir Kumar

l for the complainant
l for the respondent

APPEITRANCE:
Smt. Shivali
Shri Shragun Singla

ORDER

1. A complaint dated 06.05.2019 was filed under section 31 of

the Real Estate [Regulation and DevelopmentJ Act, 201,6 read

with rule 28 orf the Haryana Real Estate fRegulation and

Development) llules, z\tz by the complainant Mr. Jagdish
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Chandra Tostrniwal against the

rerspect of apartment/unit described below in the project ,,The

city Scape", Sec:tor 66, Gurugram on account of vioration of the

section 11(4)(a) of the Act ibid.

2. Since, the buyer,s agree

i.e. prior to the comme
IRegulation

and Development) the penal proceedings

cannot be in authority has

decided to

non-compl

n application for

e part of the

promoter/
0 of the Real

Estate (Regu

promoter, M/s Capital

Skyscraper private Limited and French Buildtech pvt. Ltd. in

3. The particulars of the r:omplaint are as under:

1.. Name rnffi
project

DTCP license no.

"The City I

Gurugram
cape", Sector 66

2. 43 of 207(
08.06.201.

dated

3. Name of licensee FRENCH BI
LTD

ILDMART PVT

4. Nature of real estate p.oy"A Commerci lComplex
5. FIat/unit nro. 019, Grour d Floor, Phase-1
6. Project Area Measuring 2.0229 acr :s (Approx.)
7. Measuring area of the ,ttottu,

flat
580 sq. ft.
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Taking cognizance of the complaint, the authoriry issued

notilce to the res;pondent for filing reply and for appearance.

Despite service of notice the respondent neither appeared nor

filed their reply to the complaint therefore their right to file

RERA Registered/ unregistered Registered vide no. 02 of
2018. Dated 0 L.0 1.2 0 i.B

Date of crcmpletion as per RERA
registration certificate.

31..t2.2C)LB

Date of execution of apartment
buyer's agreement

L3.05.2014

Payment Plan Construction linked (pg. 73
of the complaint)

Total consideration as

Payment sched
Rs. 53,79,500 / - excluding
taxes (Pg.73 of the
complaint)

Total amount paid
complainan

Rs.45,23,554/- (as per
CRA on page 23)

013 (Pg.95 of the

5 months plus 1

period from the
commencement of

on of the project

- per sq. ft. per
the super area

10 months22 days
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E.

9.

10.

1.1.

L2.

1:3.

14. Date of elicavation as per
demand Ietter

15. Due date of delivery of
possession as p€lr possession
clause 7[a) and lz(bJ of the
a$r€emexLt.

Note - ther due date has been
calculatecl from the date of
rexcavatiorr

76,. Compensation clause

17. Delay ih handing ov€r .''

possession till 03.0 1,2020
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reply has been struck off and case is being proceeded ex-parte

against the respondent.

Facts of the case: -

5. The complainant submitted that the respondent no, L is in the

business of development of real estate project, represents

itself as one otF the fl Ly having its registered

office at N-8, llanchs New Delhi--L1001,7 and is

competent to d

6. Thre complai ndent company

the complainantthrough th

ancl mercial project

name "The e the purposes of

complainant and has enities.

7. The complainant submitted that the respondent company

claimed thag_ 
,th,.-9_y ha11e development agreemenr with

respondent no. 2 who is the absolute owner of the impugned

project land mr:asuring z.0zzg acres (approx.) situated at

Maidawas, Sector-66, Gurguram, Haryana. Since, the

respondent company has also represented itself as general

pov/er of attorney holder of respondent no.2,therefore, all the
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the respon

willingness

The complai

representation

subrnitted

project. Th

payments by the complainant was made to the respondent

company.

The complainant submitted that the respondent company

claimed that respondent no.2 have obtained license from the

Director General, Town & Country Planning, Haryana [DGTCp)

for the impugned project land vide license bearing no. 43 of

2010 dated 08.0 6.20 10..

The complainanl: complainant was looking

for a good co , on persuasion of

Complaint No. 1947 of 201,9

had shown his

ject.

aforementioned

the complainant

t in the impugned

bmitted to the

9.

10.

nespro nctent company on 25.0 4.2012.

11. The complainanl; submitted that pursuant to the booking, the

respondent company issued allotment letter dated 15.06.2013

for unit no. 019 on ground floor wherein the total

consideration for the said unit No.19 was fixed at

Rs.4,640,000/-. llhe complainant has already paid an amount

the comp
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of Rs'5,59,938,r- dated 0T.0s.zor.3 and Rs.5,59,9 38/- dated

07.05.2013 be.fore the issue of said ailotment retter by the

respondent cornpany.

1-2. The complainarnt submitted that the parties entered into

buyer's agreement dated 13.0s.201 4 for the sare of said unit

number no. 1,n. The totar consideration was fixed at Rs.

5,37 g ,500 /
13. The complainant sub rt as per ABA, the respondent

connpany agreecl to sell the unit no. 19, ground floor in the, ciry

scape project with the right to excrusive use oI parking space

for an amount of Rs.5,379,soo/- which incrudes basic sare

price, car parking charges, externar deveropmernt charges and

infrastructure clevelopment charges, prefer*:ntial location

charges and interest free maintenance secur:.ity and other

charges as per payment pran annexed to the agreement as

Annexure "ll", plus applicable taxes.

14. The complainant submitted that clause 3(a) of said ABA also

stipulates a penal interest @ 2to/o per annum frrr any delay in

payrnent of instalments made by the complainant to the

respronflgnt company" The said crause h:,rs not been

reproduced here for the sake of brevity.
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15. The complainant submitted that as per clause 7 of the ABA, the

possession date for the impugned unit no. 019 was agreed to

be 36 months from the date of commencement of construction

of impugned project. It is noteworthy that the ABA is nothing

but a standard form of agreement wherein the complainant

ancl similarly situated buyers have no option but to sign on
:

dotted line on a pre-set and biased agreement.

1,6. The complainant sub ABA further stipulates under

clause 9 that respondent company, if failed to deliver the

possession of the impugned unit to the c:omplainant in

accordance with clause 7 of ABA, the resporudent shall pay

conlpensation @ Rs.10/- per sq. ft. of the super area per month

for the entire period till the date of handing over the

possession. Th,e said compensation clause is ex facie

discriminatory iLn comparison to clause 3 ol, the ABA and

amclunts to unfair trade practices in view of catena of

judgJments of NCDRC. Further, the said compensation clause is

also in direct conflict with the RERA Act, 2016 i,rnd rules made

there -under. Thr:refore, the clause 9 of ABA is non est in law in

vievrr of the fact that it is repugnant to the exlllicit statutory

provision.
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1,7. The complainarrt submitted that the complainant in pursuant

to the agreement for sare made a totzl.l payment of

Rs.36,65,603/- by different modes as per tht,,: payment plan

annexed to the agreement.

18. The complainarrt submitted that the resporndent company

failed to deliver the possession in agreed time-frame for

reasons best known to the them and the respondent company
, ,,l:....: ,l

never bothered to intimate rhymes and reasoning for the clelay

to the complainants. Therefore, the respondent company have

the breached the sanctity of the agreement for sell i.e. ABA.

1'9. The complainant submitted that the complainant submitted

that after coming in lbrce of RERA Act, 201l:i and relervant

Ruk:s, the respondent company applied for RE lilA registration

of i:rnpugned prr:ject'u'ide application dated 31,.07.2017 and

08.1.1.201-7 wherein hon'ble authority was plr:ased to g;rant

the registration vide regd. no. 02 of zol8 dated 01.01.2018.

20. The complainant submitted that the new date oj completion of

project as 31..12.2018 was granted to the rerspondent vide

aforementioned registration certificate subject to the right of

the iallottee to withdraw from the project in accordance with

Section 18 of the RER\ Act, 2016. However, tlhe respondent
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company has not honoured the handing over of possession till

ther date as granted by the authority since they are way beyond

ther schedule. Therefore, the respondent seems to be a

continuous and recurring defaulter in the habit;of making false

cla,lms to dupe the hard-earned money of buyers Iike the

cornplainant.

21. The complainarrt sub e respondent company is

corrtinuous and recurring defaulter and no respite is available

against such a recurring either on justifiable or equitable

ground. Any further extension to them will amr:unt to travesly

of justice as respondent actions seems to take In bad faith and

with ill motive to misappropriate complainant's hard earned

mo ney.

22. Ther complainan.t submitted that that there is more than 2.5

years of unexplerined delay in handing over thel possession by
::

the respondent (:ompany to the complainant without any sign

of them meeting the future deadline. Therefore, the

complainants have genuine grievance which require the

interrvention of tlhe hon'ble authority in order to do justice with

them.
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23.

Complaint No. i.947 of 201.9

The complainant submitted that the complainant submits that

they paid Rs. i-.,828,1,Lf -towards service tax for the impugned

project' However, the said service tax was not payable in

acr:ordance wit.h the judgment of Delhi High court in suresh

Kumar Bansal.lunion of India & ors. zo1.6l43ls.T.R.3(Del.) and

which has been followed by Hon'ble punjab and Haryana High

Court in Balvinder Si

20L6, decision dated

India CWP No. 23404 of

er, the complainant is

not liable to ve accrued if the

respondents have handed

accordance

ordinate

Sareen v M/s.

dated 16.07

legal obli

'er the possession in

held by co-

ority in Madhu

o.713 /2018 decision

ents are under a

GST paid by the

comprla.[nant.

Reliefs sought:-

i. Direlct the respondent to deriver the possession of unit no.0i.9,

ground floor, in the project "The city scape,, situated at sector_

66, Gurugram, Haryana along with 2!o/o per annum interest

compounded quarterly for the delayed period of handing over
Page 10 of 14



the possession carcurated from the date of derivery of

possession as mentioned in the ABA.

Di.ect the respondent company to refund the service tax of

Rs.1,82,817/- praid by the complainant.

iii. To impose heavy penalty upon the respondent for not abiding

by the date of possession as mentioned in REITA registration.

Findings of the au

The authority has iction to decide the

complaint in

prornoter as

obligations by rhe

MGF Land

to be decided by the

lainants at a later

stage. As per 2 /2017 -ITCp dated

Planning Department,

shall be enti purpose with offices

situated in Gurulgram. In the present case, the project in

question is situat.ed within the planning area of Gurugram

district. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.

ffiHARERA
S-GuRUGRAM

Ltd.leaving ,

adjudicating

24.
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Arlguments heard.

25. By virtue of crause z(a) and 7(b) of the Builder Buyer

Ag;reement exercuted between the parties on 1,3,0s.201,4,

possession of the booked unit was to be delivered within a

pe.iod of 36 months plus 1B0 days grace period from the date

of commencement of con n of the project. Due date of

lculated from the date of

excavation i.e. L2 the due date of handing

over possess 01,7. As such the

complainan tlerd for n charges @

1,0.20 0/o on as per

provisions of (Regulation and

DevelopmentJ interest accrued so far

shall be paid to the complainant within 90 days from the date

of ttris order ancl thereafter monthry payment of interest tiil

offer of possession shall be paid before 1Oth ,of subsequent

month.

26. The complainant is directed to pay outstandinlg dues, if any,

after adjustment of interest for the delayed period. The
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respondent sherll not charge anything from the complainant

which is not par-t of the BBA.

27. Interest on the due payments from the complainant shall be

charged at the prescribed rate of interest @ 1,o.2oo/o by the

promoter which is the same as is being granted to the

connplainant in case of possession charges.

28. However, both the liberty to settle the matter

amicably outsidr:

Decision and d

ffiHARERA
ffiGuRUoRAM

exercising powers vested in it under sectio n 3T of the Real

Estarte (Regulation and Development) Act, 201,(::,hereby issues

the following directions to the respondent in the interest of

justice and fair play:

i. The resl:ondent is directed to pay interest at the

prescribred rate of 70.20o/o per annum on the amount

deposited by the complainant with the promoter on

the due dlate of possession (L}.oz.zol7) up to the date

of offer of possession.

29. Afterr taking into consideration all the material facts as

adduced and produced by both the parties, the authority
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The interest so accrued from due date of delivery of

possession till the date of order be paid within 90 days

from tlhis order and thereafter, monthly interest be

paid at the prescribed rate of 1.0.200,,0 p.a. by 1Ott of

each subsequent month.

The Complainant is directed to pay outstanding dues,

if any, after adjustment of interest for the delayed

period. The ent shall not c:harge anything

from the comp is not part of the BBA.

iv. Interest on th nts from the complainant

shall be charged at the prescribed rate of interest @

31. Case file be

10.200t0 by the promoter which is the rS?lrr€ as is being

granted to the complainant in cltse of delayed

possesrsion charges.

ry'. Howerrer, both the parties are at libelrty to settle the

ffi
ffi
wtq qad
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(rrt Kumar)

Member

ii.

r(i i.

30.

N"t-
(Subhash Chander Kush)

Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated:03 .01.2020
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