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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Complaint no,
Date of complaint
Date of order

shazi Doja,
R/0:-1/404, Eastend Apartments,
Mayur Vihar, Phase-] Extension, Delhi-110096.

Versus
Ninaniya Estate Limited

Having Regd. Office At: - Prism Tower, 6t Floor,
Gwal Pahari, Gurugram-Faridabad Road, Gurugram,

CORAM:
Ashok Sangwan

APPEARANCE:

K.K Kohli (Advocate)
None

ORDER

2298 0f 2024
16.05.2024
24.09,2025

Complainant

Respondent

Member

Complainant
Respondent

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Develcpment] Rules, 2017 (in short,

the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall he responsible for all obligations,

responsibilities and functions under the provisions of the Act or the

Rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.
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{7 Complaint No, 2298 of 2024 J

Project and unit related details

The particulars of unit details, sale consideration,

the complainant, date

the amount paid by

of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

1

S.N. | Particulars Details _
1. | Name of the project "Prism portico”, Sector- 89, Gurugram.
2. Projectarea 5.5 acres _
3. Nature of the project | Commercial Complex n
4. DTCP License no. 179 of 2008 dated 02.05.2017
Valid upto 10.10.2018
5 Name of licensee Ninaniya Estates Pvt, Ltd.
6. Units detail PPES 314, 3" Floor, Measuring 550 sq.11
(super Area)
N | [As on page no. 46 of complaint)
7. | Memorandum of | 24.05.2013
understanding (page 36 of complaint) |
8. Date of execution of|27.06.2013 I
buyer’s agreement (page 42 of complaint)
% Possession Clause Clause 5. COMPLETION  AND
POSSESSION

5.1 That the Company shall complete the
construction of the said Unit within 36
months from the date of execution of this
Agreement and/or from the start of
construction whichever is later and offer
of possession will be sent to the Allottee
subject to the condition that all the
amounts due and payable by the Allottee
by the stipulated date as stated in
Annexure-Il  attached  with  this |
agreement..... :
5.2 If there is any delay due to any force |
majeure reasons as explained hereinafter

then the period of delay shall commence

6(six) months after the due date, as these

|6 (six) months period shall be grace |

period available with the Company to |
_complete the said Complex,” |
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' |mnau}?t paid by the Rs.19,05,131/-

Complaint No, 2298 ol 2024

| ﬁssurbd return. clause | Clause 5.
|mentioned in MoU | “The developer shall pay the assured
| | investment return @Rs.22,932/- per

| | month (after deducting TDS) on or |I

| before first day of every subsequent

| | month after the expiry of the month for
| which it shall fall dye w.ef 01/05/2013, |
| till the possession of furnished suite |
| under reference is handed over to the |

S |bﬂyer_- |
| Due date of possession 27.12.2016
| [Calculated as 36 months from the date |
of execution of agreement + grace period |
of 6 months ig allowed  being
) ——— | unqualified] | |
Total sale consideration Rs.24,94,150/- i
| (As per page no. 68 of complaint)

complainant (as per CRA at page 31 of complaint)

T S | | T T e ——— |
|Dccupation certificate | Not on record |
| /Completion certificate | S ke ) |
‘Oﬂ"ernfpnssesgipn__ __| Notoffered '

Facts of the complaint

The complainant has made the following submissions: -

That the complainant was caught in the web of false promises of the
agents of the respondent and paid an initial amount of Rs.4,00,000 /-
towards booking of a unit in project of the respondent named Prism
Portico at Sector- 89, Gurugram. The payment was acknowledged by
the respondent vide allotment letter dated 08.03.2013.

That the complainant sighed a memorandum of understanding on
24.04.2013 regarding unit bearing no. PPES 314 with M /s Ninaniya
Fstate Ltd,

That the complainant received an allotment letter for the unit bearing

No. PPES 314 and the respondent duly executed the syites buyer
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agreement on the 27.07.2013 for a basic sale price of the
Rs.21,74,150/-,

That under clayse 3.4(e) of the Suites Buyer Agreement, upon delay of
Payment by the allottee, the respondent can charge 18% interest per
annum, however on account of delay in handing over possession by
the respondent, he is liable to pay merely Rs.15.00/-per sq. ft. per
month of the super area for the period of delay as per clause 5.3 of the
said agreement,

That the complainant contacted the respondent on several occasions
and were regularly in touch with the respondent individually chasing
the respondent for construction on very regular basis. The respondent
was never able to give any satisfactory response to the complainant
regarding the status of the construction and was never definite about
the delivery of the possession.

That as per clause 5.1 of the buyer's agreements, the possession of the
said unit was supposed to be delivered within thirty-six months from
the date of execution of suites buyer’s agreement plus a grace period
of six months. It would be noticed that the offer of possession of the
suite has not been made even after a delay of eight years.

That the complainant has paid more than 85% of the sale
consideration as per Mol signed by the parties. Even after taking more
than 85% of the payments, the builder has delayed the project and is
unable to handover possession after a delay of eight years from the
date of signing of the suites buyer’s agreement,

That the grievance of the complainant relates to the assured returns
which had to be given as per the MoU signed by the parties dated
24.05.2013 which stated that "The Developer will pay in 12 pPDC
cheques of Rs.22, 932/- (after deducting TDS) each of First day of every
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!7 Complaint No, 2298 of 2024

month for this financial year starting from 01/05/2013 and assure its
clearance on presentation. The € ompany will also give 1 Amalgamated
Cheque (due to changes in TDS every year) for the financial year 2013-
2014 and thereafter another cheque for the financial year 2014-15, If
the possession of the fully furnished said unit is handed over before the
period of 36 months, then the developer will continue to pay to the buyer
an amount of Rs. 22,932/- per month on or before First day of every
subsequent month till the fully furnished said unit is handed over to the
buyer".

IX.  That it would be noticed that the assured return has not been paid
from the period April, 2015 to till date and hence the same is payable
to the complainant.

X.  That the respondentis also liable to pay interest on the assured return,
the payment of which has been delayed till the date of payment.

XL That the respondent under the Mol dated 24.05.2013 agreed to pay
an amount of Rs. 22,932 /- per month by the way of assured return to
the allottee from 01.05.2013, However, the respondent has failed to
make these payments on timely basis and on a myriad occasion citing
frivolous reasons has simply not paid the complainant, especially after
(1.04.2015.

C. Reliefsought by the complainant:

4. The complainant has sought following relief(s):

I Direct the respondent to handover possession of the unit, execute
conveyance deed and to pay delay possession charges as per the Act,
2016.
ii.  Direct the respondent to pay assured return as per the MoU,
5. Despite due service of notice through speed post and specific direction

for filing reply in the matter, no reply has been received from

respondent with regard to the present complaint and also none has put
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in appearance on its behalf before the Authority. Therefore, vide
proceedings dated 07.05.2025, the respondent was proceeded ex-
parte. Hence, in view of the same, the Authority is deciding the
complaint on the basis of these undisputed documents available on
record and submissions made by the complainant.

Jurisdiction of the authority

The Authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below,

D.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is sttuated within the planning
arca of Gurugram District. Therefore, this authority hasg complete
territorial jurisdiction to deal with the present complaint,

D11 Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall he
responsible to the allottees as per agreement for sale. Section 1 1(4)(a)
Is reproduced as hereunder:

Section 11.....(4) The promoter shall-

(a} be responsible for all obligations, responsibilities aiid functions
under the provisions of this Act or the rules and requlations made
thereunder or to the allottees as per the agreement for sale or to
the ussociation of allottees, as the case may be, tifl the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of alloltees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promaters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
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50, in view of the provisions of the Act quoted above. the Authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter,

Findings on the relief sought by the complainant.

EI Direct the respondent to pay assured return as per Mol,

EAl Direct the respondent to pay delay possession charges as per the
Act, 2016.

The complainant has submitted that she has invested his hard-earned
money into the project of the respondent and has paid an amount of
Rs.4,00,000/- towards booking of an executive St in project of the
respondent named “Prism Portico” at sector-89, Gurugram. The
complainant was allotted an executive suit bearing no, PPES-314 in the
said project vide allotment letter dated 08.03.2013. Simulta neously, a
memorandum of understanding dated 24.05.2013 and buyer's
agreement dated 27.06.2013 against the said suite was also executed
by the respondent in favour of the complainant for a sale consideration
of Rs.24,94,150/- against which she has paid a sum of Rs.1 9,05,131/-
till date. She has further submitted that as per the Mol, the respondent
was liable to pay assured return of Rg.2 2,932 /- per month till the fully
furnished said unit is handed over to the complainant, However, the
same has not been paid from the period April, 2015 to till date.

The MoU dated 24.03.2013 can be considered as an agreement for sale
interpreting the definition of the agreement for “agreement for sale”
under section 2(c) of the Act and broadly by taking into consideration
the objects of the Act. Therefore, the promoter and allottee would be
bound by the obligations contained in the memorandum of
understandings and the promoter shall be responsible for all
obligations, responsibilities, and functions to the allottee ag per the

agreement for sale executed inter-se them under Section 1 1(4)(a) of
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the Act. An agreement defines the rights and liabilities of both the
parties i.e, promoter and the allottee and marks the start of new
contractual relationship between them, This contractual relationship
gives rise to future agreements and transactions between them, The
“agreement for sale” after coming into force of this Act (i.c, Act of
2016) shall be in the prescribed form as per rules but this Act of 2016
does not rewrite the ‘agreement” entered between promoter and
allottee prior to coming into force of the Act as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (Writ Petition No. 2737 of
2017) decided on 06.12.2017.

The Authority observes that the money was taken by the builder as a
deposit in advance against allotment of immovable property and its
possession was to be offered within a certain period. However, in view
of taking sale consideration by way of advance, the builder promised
certain amount by way of assured returns for a certain period. So, on
his failure to fulfil that commitment, the allottee hasaright to approach
the Authority for redressal of her grievances by way of filing a
complaint.

Further, if the project in which the advance has been received by the
developer from an allottee is an ongoing project as per Section 3(1) of
the Act of 2016 then, the same would fall within the jurisdiction of the
Authority for giving the desired relief to the complainant bhesides
initiating penal proceedings. The promoter is liable to pay that amount
as agreed upon. Moreover, an agreement/MoU defines the builder-
buyer relationship. So, it can be said that the agreement for assured
returns between the promoter and allottee arises out of the same

relationship and is marked by the said memorandun ofunderstanding.
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In the present complaint, the assured return was payable as per clause

5 of Moll, which is reproduced below for the ready reference:

Clause 5.

“The developer shall pay the assured investment return @Rs$.22,932/- per
month (after deducting TDS} on or before first day of every subsequent month
after the expiry of the month for which it shall fall due w.e. [ 01/05/2013, till
the possession of furnished suite under reference is handed over to the
buyer."”

Thus, the assured return was payable @Rs.22,932 /- (inclusive ol TDS)
per month w.ef. 01.05.2013, till possession of the office space is
handed over to the complainant by the respondent.

[n light of the reasons mentioned above, the Authority is of the view
that as per the MoU dated 24.05.2013, it was obligation on the part of
the respondent to pay the assured return. It is necessary to mention
here that the respondent has failed to fulfil its obligation as agreed
inter se both the parties in Mol dated 24.05.2013. Further, it is to be
noted that the possession of the subject unit has not been handed over
to the complainant since occupation certificate for the project in
question has not been obtained by the respondent till date.
Accordingly, the liability of the respondent to pay assured return as per
Mol is still continuing, Therefore, the respondent is liable to pay
assured return to the complainant at the agreed rate i.c, @Rs.22,932/-
(inclusive of TDS) per month from the date i.c, 01.05.2013 till
possession of the subject unit is handed over to the complainant post
receipt of OC/CC as per the memorandum of understanding, after
deducting the amount already paid on account of assured return to the
complainant.

l'urther, the complainant is seeking delay possession charges at
prescribed rate from the respondent in terms of section 18 of the Act,
2016.
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15. Clause 5 of the buyer's agreement (in short, agreement) provides for
handing over of possession and is reproduced below:

“Clause 5. COMPLETION AND POSSESSION

5.1 That the Company shall complete the construction of the said Unir
within 36 months from the date of execution of this Agreement and/or
from the start of construction whichever is later and offer of passession
will be sent to the Allattee subject to the condition that all the amounts iire

and payable by the Allottee by the stipulated date as stated in Annexure-]
attached with this agreement.

3.2 If there is any delay due to an v force majeure regsons s explained
hereinafter then the period of delay shall commence 6(six) months after the
due date, as these 6 (six) months period shall be grace period availahle
with the Company to complete the said Complex... "

16. Due date of possession and admissibility of grace period: As per
clause 5 of the agreement dated 27.06.2013. the possession of the
allotted unit was supposed to be offered within 4 stipulated timeframe
of 36 months from the date of execution of agreement or start of
construction, whichever is later plus 6 months of grace period.
However, there is no document available on record vide which the date
of start of construction can be ascertained. Accordingly, the due date is
being calculated from the date of execution of the agreement, Given the
fact that the grace period was unqualified, the same is allowed.
Accordingly, in the present case, the due date of possession comes out
tobe 27.12.2016.

L7, Admissibility of delay possession charges at prescribed rate of
interest: The complainant is secking delay possession charges
however, proviso to Section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it hag been
prescribed under Rule 15 of the Rules. Rule 15 has been reproduced as

under: -
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Rule 15. Prescribed rate of interest- [Proviso to section 1 2, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of provisn to section 12: section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rgte
prescribed” shall be the State Bunl of India highest marginal cost
of lending rate +2%.

Provided that in case the State Bank of India marginal cost oflending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bunj of India may fix from time to time
for lending to the generql public.

18. The legislature in its wisdom in the subordinate legislation under the
provision of Rule 15 of the Rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India ie.
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)

on date i.e,, 24.09.2025 is 8.85%, Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.85%.

20. The definition of term ‘interest’ as defined under Section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of defaylt.

The relevant section is reproduced below:

‘(za) "interest” means the rates ofinterest payable by the promoter or the

allottee, as the case may be.

Explanation, —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(if]  the interest pavable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof tifl
the date the amount or part thereof and interest thereon js
refunded, and the interest payable by the allottee Lo the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid.”
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Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate ie, 10.859, by the
respondent/promoter which is the same as is being granted to her in
case of delay possession charges.
On consideration of the documents available on record and
submissions made by the complainant, the Authority is satisfied that
the respondents are in contravention of the provisions of the Act, By
virtue of clause 5 of the agreement executed between the parties on
27.06.2013, the possession of the subject unit was to be delivered by
27.12.2016. The respondent has failed to hand over possession of the
subject unit till the date of this order. Accordingly, itis the failure of the
respondent/promoter to fulfil its obligations and responsibilities as
per the agreement to hand over the possession within the stipulated
period,
The Authority observes that now, the proposition before the Authority
whether an allottee who is getting/entitled for assured return even
after expiry of due date of possession, is entitled to both the assured
return as well as delay possession charges?

To answer the above proposition, it is worthwhile to consider
that the assured return is payable to the allottee on aceount of a
provision in the BBA or in a Mol having reference of the BBA or an
addendum to the BBA/MolU or allotment letter. The rate at which
assured return has been committed by the promoter is Rs.22,932/-
(inclusive of TDS) per month. If we compare this assured return with
delay possession charges payable under proviso to Section 18 (1) of the
Real Estate (Regulation and Development) Act, 2016, the assured
return is much better. By way of assured return, the promoter has

assured the allottee that she will be entitled for this specific amount
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from 01.05.2013 upto handover of possession. Accordingly, the interest
of the allottee is protected even after the due date of possession is over.,
The purpose of delay possession charges after due date of possession is
served on payment of assured return after due date of possession as the
same is to safeguard the interest of the allottee as her money is
continued to be used by the promoter even after the promised due date
and in return, she is to be paid either the assured return or delay
possession charges whichever is higher.

Accordingly, the Authority decides that in cases where assured return

isreasonable and comparable with the delay possession charges under

Section 18 and assured return is payable even after due date of
possession, the allottee shall be entitled to assured return or delay

possession charges, whichever is higher without prejudice to any other

remedy including compensation.

[n the present case, the assured return was payable till handover of
possession of the unit to the complainant. The project is considered

habitable or fit for occupation only after the grant of occupation

certificate by the competent authority. However, the respondent has

not received occupation certificate from the com petent authority till

the date of passing of this order. Hence, the said building cannot be

presumed to be fit for occupation. In view of the above, the assured

return shall be payable till possession of the said unit is handed over to

the complainant after obtaining occupation certificate from the

competent authority.

Therefore, considering the above said facts, the Authority directs the

respondent to pay assured return to the complainant at the agreed rate

e, @Rs.22,932/- (inclusive of TDS) per month from the date i,

01.05.2013 till possession of the subject unit is handed over to the

Page 13 0 15

&



Lﬂﬂm plaint No, 2298 of 2024 |

complainant post receipt of 0C/CC, as per the memorandum of
understanding, after deducting the amount already paid on account of
assured return to the complainant.

E.HT Direct the respondent to handover the possession of the said unit
and to execute conveyance deed.

As per Section 11(4)(f) and Section 17(1) of the Act of 2016, the
promoter is under an obligation to handover possession and get the
conveyance deed executed in favour of the allottee. Whereas as per
Section 19(11) of the Act of 2016, the allottee is also obligated to
participate towards registration of the conveyance deed. The Authority
observes that there is nothing on the record to show that the
respondent has applied for OC/CC or what is the status of the
development of the project. Hence, the respondent is directed to
handover the possession of the suite/unit to the complainant in terms
of the buyer's agreement dated 27.06.2013 and to execute conveyance
deed in favour of the complainant on payment of stamp duty and
registration charges as applicable, within three months after obtaining
occupation/completion certificate from the competent authority.
Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f);

I The respondent is directed to pay assured return to the complainant
at the agreed rate ie, @Rs.22,932/- (inclusive of TDS) per month
from the date i.e, 01.05.2013 till possession of the subject unit is
handed over to the complainant post receipt of OC/CC as per the
memorandum of understanding, after deducting the amount already

paid on account of assured return to the complainant,
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il. The respondent is further directed to pay arrears of accrued assured
return as per Mol dated 24.05.2013 at the agreed rate within 90 days
from the date of this order after adjustment of outstanding dues, if
any, from the complainant and failing which that amount would be
payable with interest @8.85% p.a. till the date of actual realization,

iil. The respondent is directed to handover possession of the unit/suite
in question to the complainant in terms of the buyer's agreement
dated 27.06.2013 and to execute conveyance deed in favour of the
complainant on payment of stamp duty and registration charges ag
applicable, within three months after obtaining
occupation/completion certificate from the competent authority.

29. Complaint stands disposed of,
30. File be consigned to registry.
(Ashok Sang
Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.09.2025
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