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ERA
Complaint No. 794 of 201.8

ORDER

plaint dated 30.08.2018 was filed under section 31 of

Real Estate [Regulation and Development) Act, ]2016 read

th rule 28 of the Haryana Real Estate (Regulation and

'elopment) Rules, 20L7 by the complainants I\lrs. Reeta

na and Mr. Sushant against the promoters M/s

nce India Projects M/s Haamid Real Estate

of the clause 11(a) of

flat buyer' 5.2014 in respect

measurin g 2925

I [{omes' for not

nding over

(+)[a) of the Act

c€, the flat buyer's itgreement has be

.05.201,4 i.e. prior to the commencement of the Real Estate

egulation And Developrnent) Act,2016, there[ore, the penal

ngs cannot initiated retrospectively, h13nc€, the

rity has dercided to treat the present complaint as an

ication for non-comprliance of contractual obligation on
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HARERA
GUt?UGt?AM Complaint No. 794 of 2018

the part of the promoter/respondent in terms of section 34[0

of the Real Estate (Regulation and DevelopmentJ Act,201.6.

The particulars of the complaint case are as uncller: -

L, Name and location of the project "The Peacelul Homes",
Sector 70A, Gurugram

Z, Nature of real estate project Residential group
housins colony

3. DTCP license no. . ;.iJ.1E 16 of 2OO9
4. A]-L4,11th lloor,

block/towe,r A
5. Apartmenl[ measuring , 2925 sq. ft. super area

6. RERA regi stered / urtregistered. Not registered
7. Allotment l.etter 20.05.20L:l
B. Ilookine date 24.11,.2072
9. Date of e>lecution of flat buyer's

ergreement

'i/;05.20t4

10. Payment plan Construction linked
payment plan

7L, Ilasic sale price "Rs.1,89,3 6,,+50 l'
t2. 'total sale consideration Rs. 2,22 ,97 ,768 / -

13. ltotal amount paid Lry the
complainarnt as per S0A

Rs.1,3i],22,7 65 /-

L4, Due date ol' delivery' of possession
as per clause 11(a) of builder
buyer's agreement dated
(-36 months front the date of
commenc(::ment of construction +

t5 months'grace period) i.e,

21.O4.20'.14

2t.t0.2017

\ffi
f*

15. Delay in handing over possession 1 year 3 months and L5

days

t6. Penalty clause as per flat buyer's
agreement

Clause 14 of the
agreement i.e. Rs.5/-
per sq. ft p,:r month of
the super arrea fdelay
upto 6 months)
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Complaint No. 794 of 2018

Delay between 6 and
L2 months than
Rs.7.50/- sq.ft.
Delay beyond L2
months frorn end of
grace periorl Rs.10/-

ft.

4. The details provided above have been checked as per the case

5. Taking

file available on

respondents. A flat bu

executed

by complainants and

dated t7.05.201.4

lable on record.

authority issued

appearance. Thenotice to th

respondents

for hearing on 0 by the respondents

super area admeasuring approx.2925 sq. ft. along with three

parking spaces, situated in the project named as "Peaceful

Homes" located at Sectror 70A, Gurugram, Har1r2112 was

Page 4 of 18
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flat buyer's

of the said

possession

the said project

period of more than 2 1/ears

timeline, due to which the

humongous lossels.

Complaint No.794 of 201,8

ted in clause 11a

shall deliver the

frrrm the date of

construction on

purchased by the complainants. It is pertinent to state here

that the project is being developed by respondent no.2 which

is a wholly owned subsidiary of the respondent no.1. it is

further stated that the project named as "The Peacefiul Homes"

was and has always been projected, marketed and branded in

the name of respondent

7. That a flat buyer's the above said unit was

executed ontT terms indicated in the

2073 i.e. upon the

possession for

in addition to the projected

complainants have suffered

I

excavation in Aprriil 201.3.

B. That the

9. That the complainants have on numerous occasionLs tried to

contact the aborre namecl respondents for cancellation and

t'age 5 of 18
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refund of entire money given by

1,2. Reliefsought:

The complainanrt is seeking the following relief:

t. The complainants prays before this hon'bl: authority, to

kindly rely on the annexure annexed with the complaint,

in grant him the following relief :-

a. Respondents be directed to refund

along lvith interest amount of the

Complaint No. 794 of 2018

the complainants but the

complainants have maintained their silence for br:st of the

reasons known to them.

10. That the complainants have also issued a legal notice to the

respondents but no replies of the same has been received.

11,. Issues to be decided:

breached the fl;at buyer's

of the

for the

i. Whether ther

agreemen

delay?

ii. Wheth

compliancesr

elf asits per RERA

the principal

comrplainants

Page 6 of 18
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[principal amount Rs. 1-,33,22,765/- + interest

amount due @ 79o/o p.a. from the datr: of each

individual payment till date Rs. 86,36,742,1-)

b. And, any other order which this hon'ble authority

deems 'fit in the interest of justice.

Reply on behalf'of

13. The respondent no.L t the complainants have

intentionally complaint that they

had p beraring no.

86 /201,8

authority bu the authority for

want of 72.07.201,8.

That the a

the deve

has no role

14.

no.2 is the wholly owned subsidiary of the respondent no.1

and has independent existence of its own. 'lherefore, the

present complaint should be.dismissed against the :rnswering

respondent on the ground of mis-joinder of parties.

rdent is neither the prornoter nor

: and hence answering respondent

resent complaint. ll'he rr:spondent

l?age7 of 18
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Reply on behalf of respondent no,Z

15. The respondent submitted that the complaint is bad in law for

mis-joinder of necessary parties. Respondent no.1 is neither

the promoter nor the developer of the project and hence

answering respc)ndent has no role to play in thrs present

complaint. The respo 2 is the wholl'y owned

subsidiary of thre 1, and has independent

existence of its

be dismissed

of mis-j

t complaint should

on the ground

L6. The

force in the

28.07 .2017. howelver,

established law that any penal law cannot ber implemented

from retrospe,ctive clate meaning thereLry that

developers/prom,oters should not be punished irr the old

projects for the past deficiencies. In view of this answering

respondent seeks extended time for completion of its project

in question. Similar view has been taken by the Hon'ble

Bombay High court in its judgment and order dated

Page B of 18
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.12.2017, passed in writ petition number 273i' of 2017

I Realtors Suburban Pvt. Ltd. Vs. UOI a,nd ors.).

respondent submitted that the complain;ants and

entered into the buyer's agreement dated

.05.20L4 under which as per clause no. 11, ther time for

letion of ccln to be 36 months plus

there is some delay,period of 6

the d nor intentional and

for vrhich the

r completion.

e respo ished litw, that if

party to obligation under an

tion

tled for extension of

18.

struction some dispute with respect to qualily and delay in

the project were raised with the civil contractor.

', the disputes got aggravated and its resolution took
I

ut 4 months time, when the dispute was settled with the

tractor.

['age 9 of 18
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e respondent submitted that the project in question is at its

stage and possession of the same is awaiting occupation

ficate and is likely to be handed over within few'months.

respondent submitted that on the rerques;t of the

plainants, as they were facing difficultir:s in making

ent, the pa)/ment complainants was changed

m "constructir:n linked".

e respondent have also played

nstruction of theud by

3 but as a matter

L April 2014. The

dated 2L.04.2074

and the samre is duly

21,.

fact const

verl by them.

respondent submitted that the present co

H

al

mplaint before

authority is not maintainable in view of the a.rbitration

use stipulated in the buyer's agreement dated 1',7.05.2014.

ce, the remedy for the complainants are before the

trator and not before the present authority.

Page 10 of 18
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Complaint No. 794 of 20tB

of issues:

23. considering the facts submitted by the complainants,

ly by the respondents and perusal of record on file, the

24. In

ues wise findings of the authority are as underr:

respect of the first issue raised by the complairrants, the

ority is of the vi pondent has derlayed the

ivery of possession unit. This is fortified from

fact that e agreement dated

.2074, leted within a

odof3 ths from the

of on started on

4.2014). n comes out to be

but the possession has

2

2

been deliverr:rd till date and therefore, the respondent is

le to pa n. Thus, the

plainants are entitled for interest on the delayed

at the prescribed rate of t0.750/o p.a. under the Act.

charges will accrue from the due date of possession i.e.

1,0.20t7 till offer of possession. The delay compensation

ble by the respondent @ Rs.5/- per sq. ft. per month of the

Page 11 of 18
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area of the said flat as per clause 1.4 of flart buyer's

ment is held to b€ very nominal and unjust. Thr: terms of

agreement have been drafted mischievousl,yr by the

ndent and are completely one sided as also held in para

1 of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI and

n the Bombay I{C bench held

vidual purchzsers were

en\; prepared
mingly in

very, time for
to obtain

I purchasers

ac:cept these

one-

had no

25. the possession of the flat was to be delivered by 2'L.70.2077

per the clause referred above, the authority is ol'the view

the promoter has failed to fulfil his obligation under

n 11[4)(a] of the Haryana Real Estate (Regulation and

opment) Ac:t,201.6. Ilence, the respondents ar,e liable to

interest to the complainantss, at the prescriberd rate for

eu&i'
y month of delay till the-hardirtgrovon of possession.

crr."+J tn\r, *{^
Ald zt\or\r"x'

Page L2 of 18
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complainants reserves his right to seek comlpensation

m the promoter for which he shall make separate

lication to the adjudicating officer, if required.

of the second issue raised by the complainants the

pondents are liable to get the project registered with the

ority. Since, the res failed to get the project

stered under sectio the Real Estate [R.egulation

I proceedings under

ings o

preli the resrpondents

rding ju stands rejected. The

ty decide the complaint in

ton the promoter as

,1,,'''" 
r i r'.']'1r"aii rr *\:iL.

in SimmiS"ikka V/s M/s EMAAR McF Land f,td. leaving

de compensation which is to be decided by the Adjudicating

if pursued by the complainants at a later stage.

per notification no. 1/92/2017-lTCP dated 1,,+.12.201.7

ued by Town and Ciountry Planning Dellartrnent, the

tbv

Page 13 of 18
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be entire Gurugram District for all purpose wiith offices

S in Gurugram. In the present case, the trlroject in

ju

sh

q

d

tr: refer parties to arbitration even if the ai3reement

the partiies had an arbitration clause.

30. Fu er, in Aftab Singh and ors. v. Emaar MGF Lanci Ltd and

Consumer case no. 707 of 2075, it was held that the

itration clause in agreements between the complainants

builders could not circumscribe jurisdiction of a

. This view has been upheld by the Supreme Court in

TRA
complaint No. 794 of 2078

sdiction of Real Estate Regulatory Authority, Gurugram

on is situated within the planning area of Gurugram

ct, therefore this authority has complete territorial

j

in

pa

iction to deal with th complaint.

authority is of the pinion that it has been held

a catena of 'ble Suprenne Court,

larly Limited v. M,

, wherein it has

the Consumer

n Act n derogatiion of the

er laws in forr:e, e authority wou.ld not be

Page 14 of 18
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ERA
Complaint No. 794 of 2018

appeal no.23512-235L3 of Z0L7 and as provided in

1"41- of the Constitution of India, the law declared by the

reme Court shall be binding on all courts r,r,ithin the

tory of India and accordingly, the authority is bound by

aforesaid viernr.

the project is n as such, notice under

ion 59 of the Real ation and Deve:lopment)

2016, for vio, the act be issued to

to do the

per cla agreement dated

014 for u A in project "The

Homes" Secto grarn, possession was to be

which comes out to be 2L.1,0.2017. However, the

pondents have not delivered the unit in time lbr which

CO nsel for the respondents stated that there wer,e certain

T orders on account of which project coulcl not be

ful.

N

pleted in tirme. Counsel for respondents are directed toCO

Page 15 of 18
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mit all the papers which prove his contention so that

for which project could not be completed may be

used from cornpletion date. The project is not re6Jistered.

such, complainants are entitled for derayed possession

rges at prescribed rate of interest i.e. 1,0.750/o per annum

21,.1,0.2017 as per ns of section 18 l:1) of the

Estate (RegJulatio ment) Act, ',201,6 till

ding over the complainants are

tled to

that they have

I deliverr the flat

une 2019.
s

fails to deliver the

plainants within 90 days from the date of this order and

fter monthly payment of interest till handing over the

ion shall br: paid before 1Oth of subsequent month.

cou

ied for

n of the unit,;ion of the unit, complainants shall be enr[itled to seek

alongwith prescriberd rate of interest.

arrears of interest accrued so far shall be paid to the

Page 16 of 18
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RUGI?AM Complaint No. 79,1 of 2018

respondents are directed to adjust the payment of delayed

ion charges towards dues from the complerinants, if

and directions of the authority

taking into consideration all the materrial facts as

uced and pr<lduced bry both the parties, r[he authority
', 
11,"::;;.. , ,i

powers vested in it under section37 of the Real

[Regulation and Der ,tlt) Act, 2016 hereby issues

followin in the interest of

ce and fair

interest at theThe res

prescribed month of drelay from

the .e.f 21.10.201,7 to till

rcom'plainants

are entitled to seek refund of the amount.

*r;+,\r{Ar' ^4*

The arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order.

Thereafter, monthly payment of interest till l

of possession so accrues shall be paid by 1gtt, of every

subsequent nnonth.

Cst'gtp'tn[c
*)c,r ffi,lr*

IAC.t u tvtY

arla Ls'os ' lq '
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39.

Complaint No. 79.1 of 20tB

Since, the r,espondents have failed to get the project

registered under section 3[1] of the Rezrl Estate

fRegulation and Development) Act, 2016, hence, penal

proceedings under section 59 of the Act be initiated

against them.

order is pron,o

file be consig;ned

Nn)-
h Chander Kush)
Member

Gurugram

Page 18 of 18
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HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

gfj;k.kk Hkw&laink fofu;ked izkf/kdj.k] xq#xzke 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-िंपदा (विननयमन औि विकाि) अधिननयम, 2016की िािा 20के अर्तगर् गठिर् प्राधिकिण  
भािर् की िंिद द्िािा पारिर् 2016का अधिननयम िंखयांक 16 

PROCEEDINGS OF THE DAY 

Day and Date  Tuesday and 05.02.2019 

Complaint No. 794/2018 Case Titled As Reeta Raina V/S 
Advance India Projects Limited & Haamid 
Real Estate Private Limited 

Complainant  Reeta Raina  

Represented through Shri Sumit Mehta Advocate for the 
complainant.  

Respondent  M/S Advance India Projects Limited & 
Haamid Real Estate Private Limited 

Respondent Represented 
through 

Shri Nishit Khandelwal, Vice President and 
Shri Jasmeet Singh, AM-Legal on behalf of the 
respondent company. 

Last date of hearing First hearing 

Proceeding Recorded by Naresh Kumari & S.L.Chanana 

Proceedings 

 

Project is not  registered with the authority. 

                    Since the project is not registered, as such, notice under section 59 of 

the Real Estate (Regulation & Development) Act, 2016, for violation of section 

3(1) of the Act be issued to  the respondent. Registration branch  is directed to do 

the needful.      

                    Arguments heard.                    

                    As per clause 11 (a) of the Builder Buyer Agreement dated 

17.5.2014 for unit No.A114, 11th floor, Tower-A in project “The Peaceful 



HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

gfj;k.kk Hkw&laink fofu;ked izkf/kdj.k] xq#xzke 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-िंपदा (विननयमन औि विकाि) अधिननयम, 2016की िािा 20के अर्तगर् गठिर् प्राधिकिण  
भािर् की िंिद द्िािा पारिर् 2016का अधिननयम िंखयांक 16 

Homes” Sector 70-A, Gurugram,  possession was to be handed over  to the 

complainant within a period of 36 months from the date of construction i.e. 

21.4.2014 + 6 months grace period which comes out  to be 21.10.2017. 

However, the respondent has not delivered the unit in time for which counsel 

for the respondent stated that there were certain NGT orders on account of 

which project could not be completed in time. Counsel for respondent is 

directed to submit all the papers which prove his contention so that period 

for which project could not be completed may be minused from completion 

date. The project is not registered. 

                     As such, complainant is entitled for  delayed possession charges  at 

prescribed rate of interest i.e. 10.75% per annum w.e.f 21.10.2017 as per the 

provisions of section 18 (1) of the Real Estate (Regulation & Development) 

Act, 2016 till   handing over possession failing which  the complainant is 

entitled to seek refund  of the amount. 

                  The counsel for the respondent has stated that they have applied for 

occupation certificate and they will deliver the flat in June 2019. In case the 

respondent fails to deliver the possession of the unit, complainant shall be 

entitled to  seek refund alongwith prescribed rate of interest. 

                  The arrears of interest accrued so far shall be paid to the 

complainant within 90 days from the date of this order and thereafter 

monthly payment of interest till handing over the possession shall be paid 

before 10th of subsequent month.   

                   The respondent is directed to adjust the payment of delayed 

possession charges towards dues from the complainant, if any. 
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 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 
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                   Complaint stands disposed of. Detailed order will follow. File be 

consigned to the registry.  

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

5.2.2019   
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BEFORE THE HARYANA REAL ESTATE REGULATORY 
AUTHORITY, GURUGRAM 

 
 

 

Mrs. Reeta Raina and Mr. Sushant Upadhyay  
H.no. 1001, tower 12, Orchid Petals, Sector-47, 
Sohna Road, Gurugram  
 

 
 

 
 

   Complainants 

Versus 

1.M/s Advance India Projects Limited  
Regd. Office:2328, 4th Floor, Okhla Industrial 
Estate Phase-III, New Delhi-110020, 
New Delhi-110020 
2.M/s Haamid Real Estate Private Limited 
Regd. Office: 232 B, 4th floor, Okhla Industrial 
Estate Phase-III, New Delhi-110020, 
New Delhi-110020 

 
 

     
 
 
 
 

             
Respondents 

 

CORAM:  
Shri Samir Kumar Member 
Shri Subhash Chander Kush Member 

 

APPEARANCE: 
 

Shri Sumit Mehta   Advocate for complainants 

Shri Nishit Khandelwal 
Shri Jasmeet Singh  

Vice President  
AM- Legal on behalf of the 
respondents company  

 

 

 

Complaint no.   : 794 of 2018 
First date of hearing: 05.02.2019 
Date of decision   : 05.02.2019 
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Complaint No. 794 of 2018 

ORDER 

1. A complaint dated 30.08.2018 was filed under section 31 of 

the Real Estate (Regulation and Development) Act, 2016 read 

with rule 28 of the Haryana Real Estate (Regulation and 

Development) Rules, 2017 by the complainants Mrs. Reeta 

Raina and Mr. Sushant Upadhyay against the promoters M/s 

Advance India Projects Limited and M/s Haamid Real Estate 

Private Limited on account of violation of the clause 11(a) of 

the flat buyer’s agreement executed on 17.05.2014 in respect 

of flat/no. A114, 11th  floor, block/tower A, admeasuring 2925 

sq. ft. super area, in the project ‘The Peaceful Homes’ for not 

handing over possession which is an obligation under section 

11(4)(a) of the Act ibid.  

2. Since, the flat buyer’s agreement has been executed on 

17.05.2014 i.e. prior to the commencement of the Real Estate 

(Regulation And Development) Act, 2016, therefore, the penal 

proceedings cannot initiated retrospectively, hence, the 

authority has decided to treat the present complaint as an 

application for non-compliance of contractual obligation on 



 

 
 

 

Page 3 of 18 

Complaint No. 794 of 2018 

the part of the promoter/respondent in terms of section 34(f) 

of the Real Estate (Regulation and Development) Act, 2016.    

3. The particulars of the complaint case are as under: - 

1.  Name and location of the project “The Peaceful Homes”, 
Sector 70A, Gurugram 

2.  Nature of real estate project Residential group 
housing colony  

3.  DTCP license no.  16 of 2009  
4.  Apartment/unit no.  A114, 11th floor, 

block/tower A 
5.  Apartment measuring  2925 sq. ft. super area 
6.  RERA registered/ unregistered. Not registered  
7.  Allotment letter 20.05.2013 
8.  Booking date 24.11.2012 
9.  Date of execution of flat buyer’s 

agreement 
17.05.2014 

10.  Payment plan Construction linked 
payment plan 

11.  Basic sale price  Rs.1,89,36,450 /- 
12.  Total sale consideration  Rs. 2,22,97,168/- 
13.  Total amount paid by the                          

complainant as per SOA 
Rs.1,33,22,765/- 

14.  Due date of delivery of possession 
as per clause 11(a) of builder 
buyer’s agreement dated 
(36 months from the date of 
commencement of construction + 
6 months’ grace period) i.e. 
21.04.2014  

21.10.2017 

15.  Delay in handing over possession  1 year 3 months and 15 
days  
 

16.  Penalty clause as per flat buyer’s 
agreement  

Clause 14 of the 
agreement i.e. Rs.5/- 
per sq. ft per month of 
the super area (delay 
upto 6 months) 
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Delay between 6 and 
12 months than 
Rs.7.50/- sq. ft.  
 Delay beyond 12 
months from end of 
grace period Rs.10/- 
sq. ft.  

 

4. The details provided above have been checked as per the case 

file available on record provided by complainants and 

respondents. A flat buyer’s agreement dated   17.05.2014 

executed between both the parties is available on record. 

5. Taking cognizance of the complaint, the authority issued 

notice to the respondents for filing reply and appearance. The 

respondents counsel appeared 05.02.2019. The case came up 

for hearing on 05.02.2019. The reply filed by the respondents 

has been perused.  

Facts of the complaint 

6. The complainants submitted that a residential unit bearing no. 

A114, tower A, type 4BHK + utility room, 11th floor having 

super area admeasuring approx. 2925 sq. ft. along with three 

parking spaces, situated in the project named as “Peaceful 

Homes” located at Sector 70A, Gurugram, Haryana was 
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purchased by the complainants. It is pertinent to state here 

that the project is being developed by respondent no. 2 which 

is a wholly owned subsidiary of the respondent no.1. it is 

further stated that the project named as “The Peaceful Homes” 

was and has always been projected, marketed and branded in 

the name of respondent no. 1. 

7. That a flat buyer’s agreement for the above said unit was 

executed on 17-05-2014. That as per the terms indicated in the 

flat buyer’s agreement, it was specifically stated in clause 11a 

of the said agreement, that the respondents shall deliver the 

possession of the said unit within 36 months from the date of 

commencement of the construction and the construction on 

the said project had started in the year 2013 i.e. upon the 

excavation in April 2013. 

8. That the respondents have already delayed the possession for 

period of more than 2 years in addition to the projected 

timeline, due to which the complainants have suffered 

humongous losses.  

9. That the complainants have on numerous occasions tried to 

contact the above named respondents for cancellation and 
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refund of entire money given by the complainants but the 

complainants have maintained their silence for best of the 

reasons known to them. 

10. That the complainants have also issued a legal notice to the 

respondents but no replies of the same has been received.  

11. Issues to be decided:  

i. Whether the respondents have breached the flat buyer’s 

agreement by not delivering the possession of the 

apartment and there is no reasonable justification for the 

delay? 

ii. Whether the promoters have registered itself as per RERA 

compliances? 

12. Relief sought: 

The complainant is seeking the following relief: 

1. The complainants prays before this hon’ble authority, to 

kindly rely on the annexure annexed with the complaint, 

in grant him the following relief :- 

a.  Respondents be directed to refund the principal 

along with interest amount of the complainants 
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(principal amount Rs. 1,33,22,765/- + interest 

amount due @ 18% p.a. from the date of each 

individual payment till date Rs.  86,36,742/-) 

b. And, any other order which this hon’ble authority 

deems fit in the interest of justice. 

Reply on behalf of respondent no.1 

13. The respondent no.1 submitted that the complainants have 

intentionally not disclosed in the present complaint that they 

had previously also filled similar complaint bearing no. 

86/2018 against answering respondent before the Ld. 

authority but the same was dismissed by the authority for 

want of necessary parties vide order dated 12.07.2018. 

14. That the answering respondent is neither the promoter nor 

the developer of the project and hence answering respondent 

has no role to play in the present complaint. The respondent 

no.2 is the wholly owned subsidiary of the respondent no.1 

and has independent existence of its own. Therefore, the 

present complaint should be dismissed against the answering 

respondent on the ground of mis-joinder of parties. 
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Reply on behalf of respondent no.2 

15. The respondent submitted that the complaint is bad in law for 

mis-joinder of necessary parties. Respondent no.1 is neither 

the promoter nor the developer of the project and hence 

answering respondent has no role to play in the present 

complaint. The respondent no.2 is the wholly owned 

subsidiary of the respondent no.1 and has independent 

existence of its own. Therefore, the present complaint should 

be dismissed against the answering respondent on the ground 

of mis-joinder of parties. 

16. The respondent submitted that the RERA act 2016 came into 

force in the state of Haryana with all sections and rules w.e.f. 

28.07.2017. however, the act has penal consequences and it is 

established law that any penal law cannot be implemented 

from retrospective date meaning thereby that 

developers/promoters should not be punished in the old 

projects for the past deficiencies. In view of this answering 

respondent seeks extended time for completion of its project 

in question. Similar view has been taken by the Hon’ble 

Bombay High Court in its judgment and order dated 
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06.12.2017, passed in writ petition number 2737 of 2017 

(Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and ors.). 

17. The respondent submitted that the complainants and 

respondent entered into the buyer’s agreement dated 

17.05.2014 under which as per clause no. 11, the time for 

completion of construction is stated to be 36 months plus 

grace period of 6 months. Though there is some delay, 

however the delay is neither deliberate nor intentional and 

covered under the force majeure clause for which the 

respondent is entitled for extension of time for completion.  

18. The respondent submitted that it is a established law, that if 

one party to the agreement defaults in its obligation under an 

agreement, he cannot expect the other party to fulfil its 

obligation in a timely manner. During the course of 

construction some dispute with respect to quality and delay in 

work on the project were raised with the civil contractor. 

However, the disputes got aggravated and its resolution took 

about 4 months time, when the dispute was settled with the 

contractor.  
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19. The respondent submitted that the project in question is at its 

final stage and possession of the same is awaiting occupation 

certificate and is likely to be handed over within few months.  

20. The respondent submitted that on the request of the 

complainants, as they were facing difficulties in making 

payment, the payment plan of the complainants was changed 

from “construction linked” to “possession linked”. 

21. The respondent submitted that complainants have also played 

fraud by stating in the complaint that the construction of the 

project was started in the month of April 2013 but as a matter 

of fact construction of project was started in April 2014. The 

answering respondent had also issued letter dated 21.04.2014 

in this regard to the complainants and the same is duly 

received by them.  

22. The respondent submitted that the present complaint before 

the authority is not maintainable in view of the arbitration 

clause stipulated in the buyer’s agreement dated 17.05.2014. 

Hence, the remedy for the complainants are before the 

arbitrator and not before the present authority.  
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Determination of issues: 

23. After considering the facts submitted by the complainants, 

reply by the respondents and perusal of record on file, the 

issues wise findings of the authority are as under: 

24. In respect of the first issue raised by the complainants, the 

authority is of the view that the respondent has delayed the 

delivery of possession of the booked unit. This is fortified from 

the fact that as per clause 11(a) of the agreement dated 

17.05.2014, the construction was to be completed within a 

period of 3 years with a grace period of six months from the 

date of start of the construction (construction started on 

21.04.2014). The due date of possession comes out to be 

21.10.2017 which has already lapsed but the possession has 

not been delivered till date and therefore, the respondent is 

liable to pay interest on the delayed possession. Thus, the 

complainants are entitled for interest on the delayed 

possession at the prescribed rate of 10.75% p.a. under the Act. 

Delay charges will accrue from the due date of possession i.e. 

21.10.2017 till offer of possession. The delay compensation 

payable by the respondent @ Rs.5/- per sq. ft. per month of the 
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super area of the said flat as per clause 14 of flat buyer’s 

agreement is held to be very nominal and unjust. The terms of 

the agreement have been drafted mischievously by the 

respondent and are completely one sided as also held in para 

181 of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and 

ors. (W.P 2737 of 2017), wherein the Bombay HC bench held 

that: 

“…Agreements entered into with individual purchasers were 

invariably one sided, standard-format agreements prepared 

by the builders/developers and which were overwhelmingly in 

their favour with unjust clauses on delayed delivery, time for 

conveyance to the society, obligations to obtain 

occupation/completion certificate etc. Individual purchasers 

had no scope or power to negotiate and had to accept these 

one-sided agreements.”  

25. As the possession of the flat was to be delivered by 21.10.2017 

as per the clause referred above, the authority is of the view 

that the promoter has failed to fulfil his obligation under 

section 11(4)(a) of the Haryana Real Estate (Regulation and 

Development) Act, 2016. Hence, the respondents are liable to 

pay interest to the complainantss, at the prescribed rate for 

every month of delay till the handing over of possession. 
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The complainants reserves his right to seek compensation 

from the promoter for which he shall make separate 

application to the adjudicating officer, if required. 

26. In respect of the second issue raised by the complainants the 

respondents are liable to get the project registered with the 

authority. Since, the respondents have failed to get the project 

registered under section 3(1) of the Real Estate (Regulation 

and Development) Act, 2016, hence, penal proceedings under 

section 59 of the Act be initiated against them. 

Findings of the authority  

27. The preliminary objections raised by the respondents 

regarding jurisdiction of the authority stands rejected. The 

authority has complete jurisdiction to decide the complaint in 

regard to non-compliance of obligations by the promoter as 

held in SimmiSikka V/s M/s EMAAR MGF Land Ltd. leaving 

aside compensation which is to be decided by the Adjudicating 

Officer if pursued by the complainants at a later stage. 

28. As per notification no. 1/92/2017-1TCP dated 14.12.2017 

issued by Town and Country Planning Department, the 
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jurisdiction of Real Estate Regulatory Authority, Gurugram 

shall be entire Gurugram District for all purpose with offices 

situated in Gurugram. In the present case, the project in 

question is situated within the planning area of Gurugram 

district, therefore this authority has complete territorial 

jurisdiction to deal with the present complaint. 

29. The authority is of the considered opinion that it has been held 

in a catena of judgments of the Hon’ble Supreme Court, 

particularly in National Seeds Corporation Limited v. M. 

Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has 

been held that the remedies provided under the Consumer 

Protection Act are in addition to and not in derogation of the 

other laws in force, consequently the authority would not be 

bound to refer parties to arbitration even if the agreement 

between the parties had an arbitration clause. 

30. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and 

ors., Consumer case no. 701 of 2015, it was held that the 

arbitration clause in agreements between the complainants 

and builders could not circumscribe jurisdiction of a 

consumer. This view has been upheld by the Supreme Court in 
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civil appeal no.23512-23513 of 2017 and as provided in 

Article 141 of the Constitution of India, the law declared by the 

Supreme Court shall be binding on all courts within the 

territory of India and accordingly, the authority is bound by 

the aforesaid view.  

31.  Since the project is not registered, as such, notice under 

section 59 of the Real Estate (Regulation and Development) 

Act, 2016, for violation of section 3(1) of the act be issued to 

the respondent. Registration branch is directed to do the 

needful.      

32. As per clause 11 (a) of the builder buyer agreement dated 

17.5.2014 for unit no.A114, 11th floor, tower-A in project “The 

Peaceful Homes” Sector 70-A, Gurugram,  possession was to be 

handed over  to the complainants within a period of 36 months 

from the date of construction i.e. 21.4.2014 + 6 months grace 

period which comes out  to be 21.10.2017. However, the 

respondents have not delivered the unit in time for which 

counsel for the respondents stated that there were certain 

NGT orders on account of which project could not be 

completed in time. Counsel for respondents are directed to 
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submit all the papers which prove his contention so that 

period for which project could not be completed may be 

minused from completion date. The project is not registered. 

33.  As such, complainants are entitled for delayed possession 

charges at prescribed rate of interest i.e. 10.75% per annum 

w.e.f 21.10.2017 as per the provisions of section 18 (1) of the 

Real Estate (Regulation and Development) Act, 2016 till   

handing over possession failing which the complainants are 

entitled to seek refund of the amount. 

34. The counsel for the respondents have stated that they have 

applied for occupation certificate and they will deliver the flat 

in June 2019. In case the respondents fails to deliver the 

possession of the unit, complainants shall be entitled to seek 

refund alongwith prescribed rate of interest. 

35. The arrears of interest accrued so far shall be paid to the 

complainants within 90 days from the date of this order and 

thereafter monthly payment of interest till handing over the 

possession shall be paid before 10th of subsequent month.   
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36. The respondents are directed to adjust the payment of delayed 

possession charges towards dues from the complainants, if 

any. 

 Decision and directions of the authority 

37. After taking into consideration all the material facts as 

adduced and produced by both the parties, the authority 

exercising powers vested in it under section 37 of the Real 

Estate (Regulation and Development) Act, 2016 hereby issues 

the following directions to the respondent in the interest of 

justice and fair play: 

(i) The respondent is duty bound to pay the interest at the 

prescribed rate i.e. 10.75% for every month of   delay from 

the due date of possession w.e.f 21.10.2017 to till   

handing over possession failing which the complainants 

are entitled to seek refund of the amount. 

(ii) The arrears of interest accrued so far shall be paid to the 

complainants within 90 days from the date of this order. 

Thereafter, monthly payment of interest till handing over 

of possession so accrues shall be paid by 10th  of every 

subsequent month.  
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(iii) Since, the respondents have failed to get the project 

registered under section 3(1) of the Real Estate 

(Regulation and Development) Act, 2016, hence, penal 

proceedings under section 59 of the Act be initiated 

against them. 

38. The order is pronounced. 

39. Case file be consigned to the registry.  

(Samir Kumar) 
Member 

 (Subhash Chander Kush) 
Member 

 
Haryana Real Estate Regulatory Authority, Gurugram  

 

Date: 05.02.2019 

Judgement Uploaded on 12.02.2019
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