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Complaint no. 2729 of 2022

ORDER

1. Present complaint was filed on 18. 10,2022 by complainant under
Section 31 of The Real Estate (Regulation & Development) Act, 2016
(for short Act of 2016) read with Rule 28 of The Haryana Real istate
(Regulation & Development) Rules, 2017 for violation or contravention
of the provisions of the Act of 2016 or the Rules and Regulations miade
thereunder, wherein it is inter-alia preseribed that the promoter shall be
responsible to fullill all the obligations. responsibilitics and lunctions
(wwards the allottee as per the terms agreed between them.

A. UNIT AND PROJECT RELATED DETAILS
2. The particulars of the project. the details of sale consideration, amount
paid by complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following table:

S.No.|  Particulars ' Details
1. |Numu of the project Omaxe Shubhangan, Sector 4A,
| Bahadurgarh
5 RTRA registered/not | Registered (202 0f2017)
iRQgih‘lL‘rcd

3. iT.JniL no. NIBI/ Tower n0.4/705
4. |Unit area T 35 sg. . o

3, Date nl‘-zigrcancnl-l'dr sale 08.01.2016

6. |l}ucmud date of 08.01.2018 as per clause 40(a)
|Puﬁﬁctiﬂi-:m Clause 40 (a)
] “The Company shall crﬁﬂ'ew the
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Complaint no. 2729 of 2022

dere!ap:m;mv“_mmiam_nwr of the
Unit/Project within 18 (Eighteen)
months from the date of signing of this
Agreement by the Buyer(s) or within an
extended period of 6 (Six) months

7. Basic sale Price Rs.16.00.200 /-

g, Amount paid by | Rs. 16,27.573.95/-

complainant

Not made

| 9. Offer of possession

oo =

B. FACTS OF THE COMPLAINT

3. That complainant had booked a flat in the year 2012 in respondent’s

project namely “Omaxc Shubhangan’ located at Scctor-4A, Kassar
Road. Bahadurgarh. Agreement for sale exeeuted between complainant
i.c. Arjun Kumar and respondent on 08.01.2016 for unit no, 705.7th
foor. Tower no 4. admeasuring area 635 sq. [L. Complainant had paid
Rs. 16.27.573.95/- against basic sale price ol Rs. 16.00.200/-.

4. That possession of unit was to be handed over on 08.01.2018 as per
agreement. including six months extension period however respondent
has not handed over the possession of unit till date. Also respondent has
not issucd occupation certificate tll date. Complainant communicates
with the respondent regarding his gricvances qud this flat and sent legal
notice dated 12.06.2022 however, respondent did not scutled the

pricvances of the complainant,

RC S S
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That construction of flat has not been completed and possession has
also not been offered till date. In such circumstances complainant wants
refund of the entire amount paid by the complainant along with (@} 24%

interest along with interest as per IRERA Rules, 2017.

C. RELIEF SOUGHT

1i.

fil.

Complainant in its complaint has sought following reliels:

{1 the event that the registration has been granted to the respondent-
promoter for the project namely "Subhangan" project situated at
Sectord-A, village Kassar, lchsil Bahadurgarh, District Jhajjar
[Maryana under RERA Act, 2016 read with relevant Rules, it is prayed
that the same may be revoked under Section 7 of the RERA Act, 2016
[or violating the provisions of the RERA.

ii. In excrcise of powers under section 33, dircet the respondent-
promoter to place on record all statutory approvals and sanctions ol the
project;

iii. In exercise of powers under section 35 OF RERA AND RULLE 21
OF TRE(R&D) RULES, 2017, 1o provide complete details ol
EDC/ADC and statutory dues paid to the Competent Authority and
pending demand il any:

v To refund the entire amount along with SBI MILCR + inlerest.

v. To pay the late possession inlerests (@ SBI MLCR + interest as per

[laryana RERA Rules and Rs.3,00,000/~ for causing, harassment,
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mental agony and undue hardship caused 10 the complainants on
account of deficicney in service and unfair trade practices and with
costs and litigation expenses and relicl be given as detail mentioned in
para no.5 ol the complaint.

. Any other reliel as this [lon'ble Authority may deem it and
appropriate in the [acts and circumstances of the presenl casc.

REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed reply on 30.01.2024 pleading
therein:
The respondent stated that the alleged dispute ought to be relerred 1o
Arbitration under Section § of the Arbitration & Conciliation Act. 1996
las amended vide the Arbitration & Congciliation (Amendment) Acl,
2015] in terms of clause 62 ol the agreement. The respondent prays thal
matter be referred to arbitration as not only docs the amended Section 8
of the Arbitration & Conciliation Act. 1996 make it mandatory to reler
disputes Lo arbitration notwithstanding any judgment ol any court but
also due 1o fact that present case raises complex questions ol fact and
would involve detailed evidence. Hence, this Hon'ble Authority does
not have jurisdiction to entertain the present complaint.

That Hon'ble Authority has no territorial jurisdiction 10 entertain and ry
the present complaint. Sinee, the parties have agreed vide clause 63 ol

the agreement exclude the jurisdiction of all other courts except the
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Complaint no. 2729 of 2022

courts at Bahadurgarh and Delhi. this ITon'ble Authority cannot be said
to have jurisdiction to adjudicate the present complaint.

8 That posscssion was subject to force majeure conditions and timely
payment. Respondent alleged that it had sent numerous reminders o
complainant however complainant have not paid installments on lime

therefore, complainant cannot raisc any Issuc regarding the delay in

E. ISSUES FOR ADJUDICATION
9. Whether the complainant is entitled to refund ol the amount deposited
by him along with interest in terms of Scction 18 ol Act of 20167
F. ARGUMENT OF LEARNED COUNSEL FOR COMPLAINANT
AND RESPONDENT
10. During oral arguments learned counsel for the complainant and
respondent  reiterated  arguments  as mentioned  in their  wrilten
submissions. 1.d. counsel for complainant submitted that aggrieved by
the fact that possession has not been handed over to complainant cven
ill date, therefore complainant only seeks relund o [ entire amount paid
for the unit along with interest.
G. FINDINGS ON THE OBJECTIONS RAISED BY THE
RESPONDENT.
G.1. Objection regarding territorial jurisdiction

One of the averments of respondent is that Authority does not have
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territorial jurisdiction to entertain and try the present complaint in as
much as the partics have agreed to exclude the jurisdiction of all other
courts except the courts at Bahadurgarh and Delhi. In this regard it 18
observed that as per notification no, 1/92/2017TTCP dated 14.12.2017
issued by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Panchkula shall be entire 1larvana
except Gurugram District for all purpose. In the present case the project
in question is situated within the planning arca Bahadurgarh, therclore,
this Authority has complete territorial jurisdiction 1o deal with the
present complaint,

Objection raised by the respondent stating that dispute ought to be
referred to Arbitration under Section 8 of the Arbitration &
Conciliation Act, 1996 (as amended in 2015)

Respondent raised an objection that dispute ought to be referred Lo
Arbitration under Section 8 of the Arbitration &Conciliation Act, 1996
(as amended in 2015). With regard to the this issue, Authority is ol the
opinion that jurisdiction ol the Authority cannot be fettered by the
existence of an arbitration clause in the agreement as it may be noted that
Seclion=79 of the RERA Act, 2016 bars the jurisdiction of civil courts
about any matter which falls within the purview of this Authority or the
Real listate Appellate ‘Tribunal. Thus, the intention 1o render such

disputes as non-arbitrable seems Lo be clear. Also, Scction 88 ol the
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RERA Act, 2016 provides that the provisions ol this Act shall be in
addition to and not in derogation of the provisions of any other law [or
the time being in foree. Further, the Authority puts reliance on catena of
judgments of the Ton ble Supreme Court, particularly on Natienal Seeds
Corporation Ltd. v. M. Madhusudhan Reddy and Anr. (2012) 2 §CC
506. wherein it has been held that the remedies provided under the
Consumer Protection A¢t are in addition to and not in derogation ol the
olher laws in force, consequently the Authority would not be bound 1o
refer partics to Arbitration even if the agreement between the partics had
an arbitration clause.
l'urther. in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission. New Delhi (NCDRC) has
held that the arbitration clause in agrcements between the complainants
and builder could not cireumseribe the jurisdiction of a consumer. The
relevant paras are reproduced below:
“49. Support to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development) Act,
2016 (for short the Real Estate Act”), Section 79 of the said Act
reads as follows-
"79. Bar of jurisdiction - No civil courl shall have jurisdiction fo
entertain any suil or proceeding in respect of ‘any matter which the
Authority or the adjudicating officer or the Appellate Tribwnal is
empowered by or wnder this Act fo determine and no injunction
shall be granted by any court or other authority in respect of any

action laken or to be taken in pursuance of any power conferred by
or wunder this Act.”

Page ol 1Y
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Complaint no, 2729 of 2022

It can thus, be seen that the said provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter vwhich the
Real Lstate Regulatory Authority, established under Sub-section
(1) of Section 20 or the Adjudicating Officer, appointed under Sub-
section (1) of Section 71 or the Real Estate Appellani Tribunal
established under Section 43 of the Real Estate Act, is empowered
to determine. Hence, in view of the binding dictum of the Hon'ble
Supreme Court in A. Ayyaswamy (supra) the matters/disputes,
which the Authorities under the Real Eistate Act are empowered to
decide, are non-arbitrable,  notwithsianding  an  Arbitraiion
Agreement benwveen the parties 1o such matters, which, 1o g laree
extent, are similar to the disputes falling for resolution wnder the
Consumer Act

36, Consequently, we unhesitatingly reject the arguments on behalf
of the Builder and hold that an Arbitration Clause in the afore-
stated land of Agreements between the Complainants and the
Builder cannot circumseribe the jurisdiction of a Consumer Fora,
notwithstanding the amendments made (o Section B of the
Arbitration Act.”

While considering the issue of maintainability of a complaint belore a

consumer [orum/commission in the [act of an existing arbitration clause

in the application lorm, the Hon'ble Supreme Court in case titled as M/

“maar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-

3072018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018

has upheld the aloresaid judgment of NCDRC and as provided in Article

141 of the Constitution of India, the law declared by the Supreme Court

shall be binding on all courts within the territory ol India and

accordingly, the Authority is bound by the aforesaid view. The relevant

para of the judgment passed by the Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above
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considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being u special vemedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error commitied by
Consumer Forum on rejecting the application. There is reason
Jor not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996, The
remedy under Consuwmer Protection Act is a remedy provided 1o
a consumer when there is a defect in any goods or services. The
complaint  means any allegation in writing  made by a
complainant has also been explained in Section 2(c) of the Act,
The remedy under the Consumer Protection Act is confined 1o
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the objeci
and purpose of the Act as naoticed above, "

Further, Delhi Hhigh Court in 2022 in Priyanka Taksh Sood V. Sunworld
Residency, 2022 SCC OnlLine Del 4717 examined provisions that are
“Part Materia™ to Scetion 89 of RERA Act. 2016; ¢.g. Section 60 ol
Competition act, Seetion 81 of T'1" Act. [BC. cte. It held “there is no doubi
in the mind of this court that giving a purposive interpretation 1o Sections
79, 88 and 89 of the RERA Act, 2016 there is no bar under the RERA Aci,
2016 from application of concurrent remedy under the Arbitration &
Conciliation Act, and thus, there is no clash between the provisions of the
RERA Act, 2016 and the Arbitration & Conciliation Acl, as the remedies
available under the former are in addition to, and not in supersession of,
the remedies available wnder the Arbitration & Conciliation Act.”
Remedies that are given o allottees ol [lats/apartments arc therelore

concurrent remedies. such allottees of {lats/apartments being in a position

e
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Complaint no. 2729 of 2022

Lo avail of remedies under the Consumer Proteetion Act, 1986, RERA as

well as the triggering of the Code.
Therelore, in view of the above judgments and considering the
provisions of the Act. the Authority is of the view that complainants are
well within right to seck a special remedy available in a bencelicial Act
such as the Consumer Protection Aet and Real Eistate (Regulation and
Development) Act, 2016 instead ol going in for an arbitration. [leneg,
undersigned has no hesitation in holding that this Authority has the
requisite jurisdiction to entertain the complaint and that the dispute docs
not require to be referred to arbitration necessarily. In the light of the
above-mentioned reasons. the Authority is of the view that the objection

ol the respondent stands rejected.

H. OBSERVATIONS OF THE AUTHORITY

11. Procceding on the merits of the case, it is not disputed between the
partics that complainant had booked a flat in the year 2012 in the
respondent's project. Agreement for sale was executed between
complainants and respondent on 08.01.2016 for unit no. 705,7th
floor, Tower no. 4, in the respondent's project namely “Omaxe
Shubhangan”, situated at Secctor-4A, Kessar, Bahadurgarh.
Complainant is aggricved by the fact that despite having paid more

than the basic sale, respondent has failed to complete the unit and
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Complaint no, 2729 of 2022

offer possession of the same till date.

12. Respondent in its reply has taken a defence that offer of possession was
subject to force majeure conditions and timely payment by complainant.
Respondent further submitted that it had sent numerous reminder letters
lo complainant to pay the amount however, complainant defaulted in
making Limely payments.

13. Now, the first issuc in hand is to adjudicate 15 what was the due date
lor handing over possession and any [orce majeure circumstances/
condition occurred during intervening period from date ol signing ol
agreement till due date for offering of possession. To adjudicate this
1ssue Authority has referred 1o agreement for sale. As per clause 40(a) of
the agreement respondent had promised to handover possession ol the
unit in question within 18 months [rom date ol agreement or within an
extended period ol six months. This extended period ol six months is
generally Lo incorporate in agreement lor sale in real state transactions 1o
take care ol any unloreseen circumstances that may oceur during
intervening period for handing over possession. Respondent is claiming
that construction work could not be completed due to force majeure
conditions. Therelore, force majeure period that occurred beyond
24months  from agreement for sale (1816) be considered while
computing due date ol possession.

In this regard Authority obscrves that the respondent has failed Lo place
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on record as what specific lorce majeure events occurred, for what
period it continued and how it affeeted the construction activities in the
project. Proceeding before this authority are summery nature and claim
have to be proved by the party asserting by way of placing on record
relevant document on record. In the present complaint respondent has
lailed to place on record any such document, therefore this argument ol
the respondent that the delay in construction/completion is due to foree
majcure condition is negated.

14, Further. respondent has averred that handing over possession within 24
months from date of agreement was also subject to timely pavment by
complainant whercas the complainant failed to make payment on time
resulting into delay in construction, burden of which entirely should not
be passed on the respondent, With regard to this authority observes thal
complaint was obligated to make all payment on time as and when
demanded Gl 24 months from agreement to sell tll 08.01.2018.
Respondent in its reply has stated that it has issued reminder letters
dated18.01.2016 and 16.01.2017, however no prool of delivery ol such
letters have been attached, In absence of prool of delivery ol thesce
reminder letters dated18.01.2016 and 16.01.2017 it cannot be proved
that same were delivered to complainant. Morcover, it is a matier ol
record that complainant had paid an amount of Rs. 16,27.573.95 /-

against the basic sale price of Rs. 16,00.200/- by 2018 i.e. more than
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the basic sale price.

In view of the above discussion Authority is not hesitant to hold that
there 1s no exceptional circumstances or default on part of complainant
that could have stretched  the stipulated time line Ience, respondent
was obligated 1o offer possession ol the unit to complainant by
08.01.2018 . It is a matter ol record and admitted lact that il date
respondent has neither complete the construction nor has it ollered
possession of the unit to complainant.

[t 1s established that respondent [ailed to [ulfill its obligation ic. Lo
handover possession within  stipulated tme as provided in  the
agreement [or sale. There 1s an apparent violation ol Scction 11(4)(a)
of the RERA Act, 2016. In such circumstances, provisions ol Section
18 (1)comes into play, as per Section 18(1) of RERA Acl. 2016 allotiee
may either choose to withdraw [rom the project and demand refund of
the amount paid or may continue with the project and seck interest on
account of delay in handing over possession. In the present case
complainant wish to withdraw [rom the project and secking refund

along with interest on paid amount.

. The issue regards to secks relief of refund by an allottee has dealt with

and decided by the Ton'ble Supreme Court in judgment ol Hon ble
Supreme Court in the matter ol “Newrtech Promoters and Developers
Pvt. Ltd. versus State of Uttar Pradesh and others ~ in Civil Appeal

Es
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no. 6745-6749 of 2021 wherein it has been highlighted that the alloticee
has an unqualified right to scck refund of the deposited amount il
delivery of possession is not done as per terms agreed between them.
Para 25 of this judgment is reproduced below:

“23. The unqualified right of the allottee to seek refund referred
under Section 18(1}fa) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It
appears that the legislature has consciously provided this right
of refund on demand as an wnconditional absolute right to the
allottee, if the promoter fuils to give possession of the apartment,
plot or building within the time stipulated wnder the terms of the
agreement regardless of unforeseen events or stay orders of the
Cowrt/Tribunal, which is in either way not attributable to the
allottee/home  buyer, the promoter is under an obligation (o
refund the amowunt on demand with interesi at the rate
prescribed by the State Government including compensation in
the manner provided under the Act with the proviso that if the
allottee does not wish to withdraw from the project, he shall be
entitled for interest for the period of delay till handing over
possession at the rate prescribed.”

18. This decision of the Supreme Court settles the issue regarding the right of
an aggrieved allottce such as in the present case secking relund of the paid
amount along with interest on account ol delayed delivery ol possession.
The complainant wishes to withdraw from the projeet ol the respondent.
therefore. Authority [inds it 1o be [it case for allowing refund along with
interest in Lavor ol complainant.

The definttion ol term “interest” 1s delined  under Section 2(7a) ol the Act

which 15 as under:
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(za) "interest" means the rates of interest payvable by the promoier
or the allottee, as the case may be.

Explanation.-For the purpose of this elause-

(i) the rate of interest chargeable from the allottee by the promolter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allotiee, in case of defauli;

(i) the interest payable by the promoter to the alloitee shall be
Srom the date the prometer received the amownt or any part thereof
tll the date the amount or part thereof and interest thereon is
refunded, and the interest pavable by the allottee 1o the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;

Rule 15 of HRERA Rules, 2017 provides for preseribed rate ol interest
which is as under:

“Rule 15. Prescribed rate of inierest- (Proviso to section [2,
section 18 and sub-section (4) and subsection (7) of section 9] (1)
For the purpose of proviso to section 12, seetion |8, and sub
sections (4) and (7) qf' section 19, the "interest at ithe rate
prescribed” shall be the State Bank of India highest marginal cosi
of lending rate +2%: Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the State Bank of

India may fix from time to time for lending to the general public”,

19. As per website ol the State Bank of India i.c., hips:/sbi.co.in. the

highest marginal cost of lending rate (in short MCLR) as on date i.c,
16.09.2025 is 8.85%. Accordingly, the prescribed rate of interest will

be MCLR + 2% i.e. 10.85%./-

Page 16 ol 19 ﬁ—-



Complaint no. 2729 of 2022

20.  Authority directs respondent to refund to the complainant the paid

amount ol Rs.16,27,573.95/- along with interest at the rate prescribed in

Rule 15 of Iarvana Real Istate (Regulation and Development) Rules.

2017 e, at the rate of SBI highest marginal cost ol lending raw

(MCLRY+ 2 % which as on date works out to 10.85 % (8.85% + 2.00%)

from the date amounts were paid till the actual realization ol the

amount, Authority has got calculated the total amount along with

interest caleulated at the rate of 10.85% till the date of this order and

total amount works out to Rs, 33.19,033.95/- as per detail given in the

table below:

Sr. No. Principal Amount |Date of Interest Accrued till
in (Rs.) [payment 16.09.2025(Rs.)
i 200000 10.05.2012 290007
2 170955 16.11.2016 163990
3. 161960 13.01.2014 2005335
4. 169528 15.01.2016 178042
5. 169532  28.03.2016 174367
6. 170970 16.07.2016 170256
T 170964 15.03.2017 157951
8. 300000 15.09.2017 260757
9. 113664.95 11.05.2018 907355 N
Total Principle amount- Interest Rs. |
Rs. 16,27.573.95/- 16.91.4060)/-
Total amount to be refunded by respondent to complainant
Rs. 33,19.033.95/-

21. Complainant is also sccking compensation ol Rs. 3.00,000 /- for mental

harassment, agony, and litigation expensces. In this regard it 1s observed
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Complaint no. 2729 of 2022

that Ion'ble Supreme Court ol India in Civil Appeal Nos. 6745-6749 of
2027 titled as "M/s Newtech Promoters and Developers Pvt. Ltd. Vis
State of U.P. & Ors." has held that an allottee 1s enlitled to elaim
compensation & litigation charges under Sections 12, 14, 18 and
Scetion 19, which is to be decided by the learned Adjudicating Oflicer
as per Section 71 and the guantum ol compensation & litigation
expense shall be adjudged by the learned Adjudicating Ollicer having
due regard 10 the lactors mentioned in Section 72, The adjudicating
olficer has exclusive jurisdiction to deal with the complaint in respect ol
compensation & legal expenses. Therefore, the complainant is advised
to approach the Adjudicating Officer lor secking the relict of litigation
expenses and compensation.

22, As lor reliel’ i, ii and iii of reliel’ clause ¢, same are neither part lor
pleadings and nor they have been pressed upon in hearings. Therelore,
these reliefs are not allowed.

I. DIRECTIONS OF THE AUTHORITY
23, Henee, the Authority hercby passes this order and issucs [ollowing
directions under Section 37 ol the Aet to ensure compliance ol obligation
cast upon the promoter as per the function entrusted to the Authority
under Section 34(1) ol the Act of 2016;
(i) Respondent is direeted to refund the entire amount of Rs. 33,19.033.95/-

to the complainant. It is clarilied interest shall be paid up tll the time
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period as provided w/s 2(za) of RERA Act, 2016
(i1} A period of 90 days is given to the respondent to comply with the
dircetions given in this order as provided in Rule 16 ol Iarvana rcal
Iistate (Regulation & Development) Rules, 2017 failing which legal
consequences would follow,
24, Disposed of. I'ile be consigned to record room alier uploading ol order

on  the website of the Authority.

e S

Dr. GEETA RATHEE SINGH
[MEMBER]
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