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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

This complaint has been filed by the complainants/allottces unclc.r

section 31 of the Real Estate (Regulation and Devclopment) Act; 2016

[in short, the ActJ read with rule 2B of the llaryana Real listatc

(Regulation and Development) llules,2017 (in short, the Rules) for

violation of section 11[a)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of thc Act or- thc

Rules and regulations made thereundcr or to thc allottec as pcr thc

agreement for sale executed inter se.

Complaint no.4736 ot

Complaint no.:
Date of filing of complaint:
Date of nrder:

1. |yoti Malhan
2. Narinder Malhan
R/o: 99A, Co-operative Colony, Bokaro Steel
City, f harkhand-82 7 001

Versus

1. M/s KNS Infracon Private Limited.
2. M/s Tashee Land Developers Pvt. Ltd.
Both having Regd. office at: 517 A, Narain
Manzil, 23, Barakhamba Road, Connaught
Place, New Delhi-1 10001

CORAM:
Shri Vijay Kumar Goyal
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A. Proiect and unit related details:

2. The particulars of the project, the details of sale consideration, thc

<li-&! r

W
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sjJ{*Lr.isiJ

amount paid by the complainant[s), date of proposed handing over thc

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. Particulars __-[-_ _ Detail
Name and locatio-n of tf,ef"Cipliaf Catcwjy l)has
project _ _l_Gyrugram
Nature of the project I Group residential

1..

2.

3. Proiect area I 7049?,pgI9s
DTCP license no. I S+ of 2011 dated 16.

115.04.2024
lame oi ii."nr.. --

RERA Registered / noL
registered

Extension of registration

Unit no.

55,_f nf'ri.on Privatc l.in
Ilegistered vide no. 1

10.01.2018 valid up to 3

RC/REP/HARERA/GGM,
201.8 / 7 (3) / 202 2 / 3 date
uLro 30.06 ?Q25_
Flat No.-101, 1't floor &'
lAqpqfpqge no.29 olth

4.

5.

6.

7.

B. Unit area admeasuring | 1990 sq. ft. (super area

| 1es per. page no. 29 of th

9. Date of execution of Rat I f f .OZ.2013
!yye.'s 3g1qelng!! | t4U_eflqge no, 27 of th
Date of approval of building | 07.06.2012
plans _ | [As perp?€g qq, 62 of th

10.

11. Possession clause 2. Possession
2.1 Subject to clouse 9 I
circumstances not ontic
control of the first part.
and any restraints/rest
courts/authorities and
purchaser having coml
terms and conditions
including but not limitet
toLal sale considerotion t

other charges and havin
provisions, formalities, r

as prescribed by the fir:
party, whether under
otherwise, from time
party/confirming pat
h a n d ov e_r thg p g.sse.s1,f {

i

s

c 1", Scctor 1 1 1,

04 .2011 va lid u p to

imitcd and 4 oLhcrs
12 ol '2018 datcd
30,06.2021

/n of
valided 09.08.20'2'2

'Iower- l]
hc conrplaint)

hc complarnt)

hc complaintl

hc complaintJ

t herein or any other
,ticipated and beyond
nrty/confirming party
'estrictions from any
nd subject to the
tmplied with all the
s of this aereement
ted timely poyment ol'
tn ond stamp duL.y ctncl

ving complied with oll
s, documentation eLc.,

fi rsL pa rty/ con fi rmi ng

r Lhis agreement or
e to timc, the first
oarty proposes to
sion olthe llot to the
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purchaser within approximate period of
36 months from the date of sanction of
the building plans of the said colony. The
purchase agrees and understands that the

first party/confirming party shall be entitled
to a grace period of 1-80 (one hundred and
eighty) days, after the expiry of 36 months,
for applying and obtaining the occupation
certiftcate in respect of the colony from the
concerned authority.
(As per page no. 35 of the complaint)

1.2. Due date of possession 07.06.2OL5 without grace period
07.12.2015 including grace period
(Note: 36 months from the date of
sanction of building plans i.e.,
07.06.2012 plus grace period of 180
days)
(Grace period is allowed in view of
the order dated 08.05.2023 by
Hon'ble Appellate Tribunal in Appeal
No.433 of2022l

13. Total sale consideration Rs.56,4L,650/-
[As per page no. 3]. of the complaintJ

L4. Amount paid by the
complainants

Rs.69,68,307 /-
(As confirmed by the counsel for the
complainants during proceedings of the
day dated 07.OB.2OZS)

15. Occupation Certificate/
completion certificate

Not received

1.6. Offer of possession Not offered

3.

B. Facts of the complaint:

The complainants have made the following submissions in the

complaint:

I. That the respondent no.1, i.e., Tashee Land Developers Private

Limited and respondent no. 2 company i.e., KNS Infracon Private

Limited are duly incorporated under the provisions of the

Companies Act, 2013. That both the companies in collaboration

have launched the subject project, Capital Gateway and are

responsible for the completion, development, and delivery of the
Page 3 of 19
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subject apartment. Uoth the companies are signatories to the flat

buyer's agreement. It is pertinent to mention that both thc

companies are sister concerns and have same management.

II. That in 201.0-2011, the respondents had launched the group

housing project by the name of "Capital Gateway", situatcd at

Sector 1L1, Gurugram. The respondents had promoted thc said

project with extensive and aggressive print and electronic media

advertisements. 1'he project was mostly booked by retircd and

serving defence personnel.

III. That the complainants were looking for a residential apartment in

the Delhi NCR and during such time, the rcprcsentativcs of

respondents approached them and informed about the project and

made various false and incorrect representations about thc

construction as well as delivery of possession. The representatives

assured the complainants that respondent had obtaincd all thc

requisite sanctions and approvals from all competent authorities

for starting constructions at the project site and the construction at

the project site shall start soon and the possession will bc delivered

in promised time. The complainants werc impressed by thc

highlights of the project and the representations made by thc

agents of the respondents and decided to book an apartment

bearing no. B-101 admeasuring 1990 sq. ft. for a total salc

consideration of Rs.56,41,650/- in the aforesaid project for

residential and personal needs.

IV. 'l'hat the complainants made the payment of booking amount, and

several other instalments to the respondents as and when

demanded. Despite being in receipt of the substantial

consideration, the respondents did not comc forward to cxccutc
Page 4 of 19
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the buyer's agreement with the complainants, and continued to
raise illegal demands. The complainants were aggrieved, as they
were Ieft with no leverage over the respondents having already
made substantial payments.

v. That the respondents finally shared thc draft of thc flat buycr,s
agreement with the complainants in 201,3 after continuous
requests from the complainants. The draft shared by thc
respondents were completely unilateral, and providcd nothing tcr

safeguard the rights of the complainants in case of failure of the
respondents in completing the construction and dcvelopment of
the project.

VI. That the agreement drawn by the respondent was unfair, arbitrary
and one-sided agreement with all the provisions favouring thc

developer and provided nothing for the complainants in thc

eventuality of delay in the delivery of the unit. In the agrcement,

the complainants were denied fair scope of compensation, in case

of delay in possession, and were supposed to pay heavy penalty in
case of delay in payment of instalments. 'fhe arbitrary and

unfairness of the apartment buyer's agreement can be clcrivcd from

the clauses 1,.L2 &2.3. As per the clause 1,.12, the respondent had

the right to levy the delay payment with an intercst @) 1B% p.a.

whereas as per the Clausc2.3, in the case of delay in completion of
the project, the complainants were entitled to get a compensation

@ Rs. 5 /- per sq. ft. every month of delay beyond 45 monrhs.

That as per clause 2.r of the flat buyer's agreement clated

LL.02.2013, the possession of the apartment was to be delivercd

within a period of 36 months from the date of sanction of thc

building plans by the concerned authorities. 'l'hc approval of thc
Page 5 of 19

ffiHARIR"
ffi* eunuennM

VII.

li/



ffiF{Al?El?
ffi ounuennu

building plans was received by the respondents on 07.06.2012 ar.rd

accordingly the possession of the present flatf apartment has been
due since 02.06.20r.5. However, the respondents have miserably
failed in completing the construction ancl clevelopnrent off thc
apartments/project till date.

vlll. That the complainants have paicl a total sum of Rs.69,6g,307 /_ for
the subject unit which is more than the agreed sale consideration.
Despite having complied with all the demands on their part, the
complainants have been deprived of the possession of their
unit/apartment.

Ix' That the respondents were contractually obligated to clclivcr
possession by 07.06.2015 but they have miserably failed and thcrc
is a delay of more than B years now. Ir.urther, the complainants had
opted for a construction rinked payment pran for paymcnt of totar
consideration of the apartment and the respondents werc
supposed to demand instalments from the complainants upon
completion of particular milestone as provided in thc plan. 1.hc
complainants kept their end of the bargain and paid thc
instalments as and when falren due or demanded by the
respondents. But the respondents have illegally demanded
instalments from the complainants without actually reaching thc
relevant milestones at the project site.

x. That the actual date for offering possession was 07.06.201s,
however, there is a delay of morc than B years and 2 months in
delivering the possession. I.-or these years, the respondcnts havc
not paid any delayed compensation to the complainants. 'fhus, in
the present the circumstances, the complainants are left with no
other option than to file the present complaint for directipg thc

page 6 of 19
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respondent to deliver immediate peaceful possessiop of thc
unit/flat, complete in all aspects to the complainants and with all
the amenities and facilities as promised and charged for and also
pay compensation for deray in the form of prescribed rate of
interest' The complainants further seek cxecution of conveyancc
deed/sale deed in their favour.

xl' That the respondents have left the project in lurch and do not carc
for the well-being of the comprainants. 'r'he SWAMIII lrund was
announced by the Government of India for completion of the stalled
projects as a measure of social welfare. But the respondcnts could
not satisfy the conditions laid out for the utilisation and rclcase of
the funds till date. The respondents through letter dated
24'1'1"2021 once announced that they have received investment of
SWAMIH Fund but then retracted through letter dated 1g.01 .2022.
It is clear that the respondents do not act bonafidely for thc
interests of the homebuyers, and in haste issued the lcttcr to shed
any last bit of their responsibility towards the complainants.

XII' 'l'hat several homes buyers have approached different forums such
as consumer commissions, RERA Tribunals, and other
courts/forums. The respondents do not seek to abide by the
consistent directions issued by these forums to them for thc
completion of the project and are deliberate defaulters acting
malafidely.

xlll. 'l'hat the complainants reserve their right to scck appropriatc
compensation from the learned Adjudicating Officer/ Appropriatc
Forum and nothing in this complaint shall be deemed as rhc
relinquishment of such legal right of the comprainanrs.

Complaint no, 47'.16 ot'
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XIV. That in view of the above-mentioned facts and circumstances it is

only appropriate that this Flon'ble Authority may be pleascd to hold

that the respondents were obligated to deliver possession by

07.06.20L5 but they have failed to deliver the possession of thc unit

to the complainants by stipulated time and even till date thcy stand

in default of their contractual obligations.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

i. Direct the respondents to deliver immediate physical possession of

the subject unit complete in all respects and upon receipt of the

completion/occupation certificate along with all the promiscd

amenities and facilities as per the specifications mentioned in thc

flat buyer's agreement dated 11.02.2013 and to the satisfaction of

the complainants.

ii. Direct the respondents to pay compensation on account of delay in

delivery of possession of the subject unit, in the form of interest at

prescribed rates on the amount already paid by thc complainants

from the promised date of delivery i.e., 07.06.2015 till thc

actual/physical delivery of the possession of the unit to thc

complainants.

iii. Direct the respondents to execute conveyance decd/sale deed with

respect to the subject unit in favour of the complainants forthwith

upon completion of the subject unit and upon reccipt of thc

occupancy/completio n certificate.

iv. Restrain the respondents from demanding/raising from thc

complainants any other charges which do not part of thc flat

buyer's agreement dated 1, 1,.02.20'i.3.

Page 8 of 19
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5. The authority issued a notice dated

respondents by speed post and

1,0.L0.2023 of the complaint to rhc

also on the given email address

and
at malhanns 1 970@gmail.com, info(q)tashee.in

ritarora9l(ogmail.com for firing repry within 4 weeks. .r'he 
derivery

reports have been placed in the file. The counsel for the respondents
neither put in appearance on r}.o1.2oz4, 20.02.2024, 14.03.2024,
28'03'2024 and 25-07.2024 nor filed reply to the complainr wirhin rhc
stipulated period despite given ample opportunities. It shows that thc
respondent was intentionally delaying the proceedings by avoiding
filing of written reply despite a lapse of almost 9 months from thc datc
of filing of complaint and hence no further wait is justified. 'llherefore,

in view of above, the defence of the responclent was struck off on
25.07.2024.

6' The complainants have filed the complaint against Il1 and R2 in which
RL is the land owner of the project land and R2 is thc
developer/promoter. The flat buyer's agreement has been executcd
with both the respondents and the payments havc bccn nradc to R2

only' The registered office address of both the respondents as

mentioned in the flat buyer's agreement is same. 'the respondent no. 1

i.e., KNS Infracon pvt. Ltd. was granted ricence by the Director, .fown

and Country Planning, Haryana vide licence no. ll4 of 201 1 to dcvclop
and construct the residential group housing projcct in Sector-111,
Gurugram. T'hough the apartment buyer,s agreement havc bcen
executed with both the respondents and payments havc been made to
the respondent no. z but the respondent no.l canno[ escape its
responsibility and obligations to the allottees of thc projcct being
licensee of the project and is covered under thc definition of promoter
within the meaning of Z(zk)[i),(v).

Page 9 of 19P
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7' The promoter has been defined in section Z(zk) of the Act of 2016.,t'he
relevant portion of this section reads as under:

"2. Definitions. - In this Act, unress the context otherwise requires -(zk) "promoter" meang, _
(i) a person who constructs or causes to be constructed an independentbuilding or a build.ing consiiting of apartments, or converts an existing buitclingor a part thereof into opartments, for the purpose of selling all or some of theapartments to other persons and incrudes his assigneis; or(ii) xxx

(iii) xxx
(iv) xxx
(v) any other person who acts himself as a builder, coloniser, controclor,

developer, estate deu-eloper or by any other name or claims to be actin.q as Lheholder of a power of attorney lrom ihe owner of the tand ojn *i,iiiii"builcting
or apartment is constructed or plot is developed for sale;,,

As per aforesaid provisions of law, ..rpnnd"nt no. 1 & 2 will be jointry
and severally liable for the competition of the project. whereas the
primary responsibility to discharge the responsibilities of promoter lies
with respective promoter in whose allocated share the apartments have
been bought by the buyers.

Copies of all the relevant documents have been filed and placecl on the
record. Their authenticity is not in dispute. Ilencc, thc complaint can bc
decided on the basis of these undisputed documents and submission
made by the complainants.

D.furisdiction of the authority:
The authority observes that it has territorial as well as subjcct mattcr
jurisdiction to adjudicate the present complaint for the reasons given
below.

D.l Territorial iurisdiction
As per notification no. l/92/201,7-1,'lcp dared 14.12.2017 issued by
Town and Country Planning Department, Haryana thc jurisdiction of
Real Estate Regulatory Authority, Gurugram shall bc cntir:e Gurugram
District for all purpose with offices situated in Gurugram. In the presenr

9.

10.

1 1,.
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case, the project in question is situated within the planning area of

Gurugram Distr:ict. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.

D.ll Subiect-matteriurisdiction

Section 11,(4)[a) of the Act, 201,6 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Scction 11(4)(a) is

reproduced as hereunder:

Section fl$)(a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to Lhe

allottees as per the agreementfor sale, or to Lhe association ofallottees, cts the
case may be, till the conveyance of oll the apartments, ploLs or buildings, as the
case may be, to the allottees, or the common erees to the associalion of
allottees or the competent authority, as the case moy be;
Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations casl upon Lhe

promoters, the allottees and the real estate agents under this Act ond the rules

ond regulations made thereunder.

So, in view of the provisions of the Act of 20L6 quoted above, the

authority has complete jurisdiction to decide the complaint regarding

non-compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

E. Findings on the relief sought by the complainant(s):
E.l Direct the respondents to deliver immediate physical possession

of the subiect unit complete in all respects and upon receipt of thc
completion/occupation certificate along with all the promiscd
amenities and facilities as per thc specifications mcntioned in thc
flat buyer's agreemcnt dated 77.O2.2-O73 and to the satisfaction of
thc complainants.

E.ll Direct the respondents to pay compensation on account of dclay in
delivery of possession of the subiect unit, in the form of interest at
prescribed rates on the amount already paid by the complainants
from the promised date of delivery i.e., 07.06.2075 till the
actual/physical delivcry of the posscssion of the unit to thc
complainants.

13.

Pagc 1L of 19tv
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14' The above sought relief(s) by the complainants are taken together being
inter-connected.

15' In the present complaint, the complainants intend to continue with the
project and are seeking possession of the subject unit and deray
possession charges as provided under the provisions of section 1B[1) of
the Act which reads as under.

"Section 7g: _ Return of amount and compensation
1B(1)' lf the promoter fails to complete or is unabre to give possession of anapartment, plot, or building, _

Provided that where an ollottee does not intend to withdraw from theproject, he shart be paid, by the pri^,i'ir, interest for every month of
Xilff;r:{:;!e 

handing over of ti, porr,rrsion, at sich rate as may be
16' The flat buyer's agreement was executed between the parties. As per

clause 2.1 0f the agreement, the possession was to bc handcd ovcr
within 36 months from the date of sanction of building plans. Thc clausc
2.1 of the buyer,s agreement is reproduced below:

' Z. possession

2'L subiect to clause t herein or any other circumstances not anticipated andbeyond contror of the first party/confirming party and 0ny restroints/restrictions from any courts/outho-r'ities'ori tit15i:r: 
"i, 

ii, n),r'inoru, havinglcomplied with all the terms and condition, isrni, agreement ind not being indefault under any of the provisions.of this o.irr"^rr, inctuding but not timitedtimely payment of total sale considerotion'ind stamp dri r;;;ther chorgesand having compried with alr provisions, for:maritiir, doiurrriotion etc., asprescribed by the first party/confi.rmi1g iir;, whether under this agreementor otherwise, from time to t:iyte.,'th3 niif iritytronfirming party proposes tohandover the possession of.the.ptit ti {i"iurrnor* ii'thii approximateperiod of 36 months from ine aate oy sirrfion of the buitdin.q prans of. thesaid corony. The purchaser agrees and understancrs ,ii, the l.irsrparty/confirming party shail betrntitted to a grqce period of rg0 (onehundred and Eighty) days, aftey.t!e ,ipiiof t6 months, for apptying andobtaining the occupotio, certificate' in" respect of the colony from theconcerned authority.

(Emphasis supptied)1'7' At the outset, it is relevant to comment on thc prcsct posscssion clau.sc
of the agreement wherein the possession has been subjected to all kinds

Complaint no.4736 of
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of terms and conditions of the agreement, and the comprainants not
being in default under any provisions of the agrcemcnt and compliancc
with all provisions, formalities and documentation as prescribed by the
promoter. rhe drafting of this clause and incorporation of such
conditions is not only vague and uncertain but so hcavily loaded in
favour of the promoter and against the allottees that even a single
default by him in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clausc irrelevant
for the purpose of allottees and the commitmcnt tinrc period for
handing over possession loses its meaning. 'l'he incorporation of such
clause in the buyer's agreement by the promoter is just to cvade the
Iiability towards timely delivery of subject unit and to dcprivc the
allottees of their right accruing after delay in po.ssession. This is ;ust to
comment as to how the builder has misused his dominant position and
drafted such mischievous clause in thc agreement and the allottees is
left with no option but to sign on the dotted lines.

1B' Admissibility of grace period: As per clause 2.1 of buyer's agrccmenr,

the respondents/promoters have proposed to handover the posscssion

the said unit within a period of 36 months from datc of sanction of

building plans. I'herefore, the clue date of possession comcs out to bc

07.06.2015. It is further provided in agreement that promoters shall be

entitled to a grace period of 1"80 days for applying and obtaining thc
occupancy certificate in respect of the colony from the concerned

authority. The said grace period is allowed in terms of order dated

08.05.2023 passed by the Ilon'ble Appellate 'l'ribunal in Appeal No. 453
of 2022 tilted as Emaar MGF Lqnd Limited Vs Babia Tiwari and
Yogesh Tiwari wherein it has been hcld that if the allottce wishcs to
continue with the project, hc acccglts the term of thc argrccprent

Pagc 13 ot l9
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regarding grace period of three months for applying and obtaining thc

occupation certificate. The relevant portion of thc ordcr dated

08.05.2023, is reproduced as under:

"ln our opinion if the allottee wishes to continue with the project, he accepts the
term of the agreement regarding grace period of three months for applying and
obtaining the occupation certificate. So, in view of the obove soid
circumstances, the appellant-promoter is entitled to avail the groce
period so provided in the agreement for applying and obtaining the
Occupation Certificate. Thus, with inclusion of grace period of 3 months os per
the provisions in clause 11 (a) of the agreement, the total completion period
becomes 27 months, Thus, the due date of delivery of possession comes out Lo

07.06.2014."

19. Therefore, in view of the above judgemcnt and considcring thc

provisions of the Act, the authority is of the view that, the promoter is

entitled to avail the grace period so provided in the agreement for

applying and obtaining the occupation certificate. Thereforc, thc duc

date of handing over of possession comes out to he 07.1,2.2015

including grace period of 180 days.

20. Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession chargcs.

However, proviso to section L8 provides that where an allottee(s) does

not intend to withdraw from the projcct, they shall hc paid, by thc

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Itule 15 has been reproduced as undcr:

Rule 75. Prescribed rate of interest- lProviso to section 12, section l8 ond
sub-section (4) and subsection (7) of section 191

(L) For the purpose of proviso to section 12;section 1B; and sub-sections (4) and
(7) of section 19, the "interest at the rate prescribed" shall be the State llank
of India highest marginal cost of lending rate +2%0.:

Provided that in case the State Bank of Indio marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of lndia may fix from time to time for lending to the
general public.

Pagc 14 of 19
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The legislature in its wisdom in the subordinate legislation under thc

rule L5 of the rules has determined the prescribed rate of interest.

consequently, as per website of the state Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCt,R) as on

date i.e., 07.08.2025 is of 8.90o/o. Accordingly, the prcscribed ratc o[
interest will be marginal cost of lending rate +2o/o i.e., 1 0.90o/o.

The definition of term 'interest' as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of intercst which

the promoter shall be liable to pay the allottee, in case of default. 'l'he

relevant section is reproduced below:

"(za) "interest" means the rates of interest payable by the promoter or Lhe
allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, in case of

default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the ollottee shall be from the date
the promoter received the amount or any port thereof till the dote the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;"

On consideration of the documents available on recorcl and submissions

made regarding contravention of provisions of the Act, the authority is

satisfied that the respondents are in contravention of the section

1L(4)(aJ of the Act by not handing over possession by the due dare as

per the agreement. By virtue of clause 2.1 of the flat buyer's agrccmcnt

executed between the parties, the possession of the subject unit was to

be delivered within a period of 36 months from date of sanction of

building plans. Date of sanction of building plan is takcn from writtcn

submissions submitted by complainant i.e., 07.06.2012. As such the due

date of handing over of possession comes out to be 07.72.201 5. 'l'he

23.
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respondents have failed to handover possession of the subject unit till

date. Accordingly, it is the failure of the respondents/promoter to fulfil

its obligations and responsibilities as per the agreement to hand over

the possession within the stipulated period. The authority is of the

considered view that there is delay on the part of the respondents to

offer possession of the allotted unit to the complainants as per the terms

and conditions of the flat buyer's agreement dated 1,1.02.20t3 executed

between the parties. It is pertinent to mention over here that even after

a passage of more than 10 years neither the construction is complete

nor an offer of possession of :the allotted unit has been made to the

allottee by the builder. Further, the authority observes that there is no

document on record from *hi.h it .rn Uu ascertained as to whether the

respondent has applied for occupation certificate/part" occupation

certificate or what is the status of construction of the project. Hence, this

project is to be treated as on-going project and the provisions of the Act

shall be applicable equally to the builder as well as allottee.

24. Section 19(10) of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate has not

been obtained. It is further clarified that the delay possession charges

shall be payable from the due date of possession i.e., 07.L2.20L5 till the

expiry of 2 months from the date of offer of possession plus two months

after obtaining OC or handing over of possession whichever is earlier.

25. Accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the flat buyer's agreement to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 1l-[+Xa) read with

proviso to section 1B(1) of the Act on the part of the respondents is
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established. As such, the allottees shall be paid, by the promoter,
interest for every month of deray from due date of possession i.e.,
07'12'2015 till actual handing over of possession or offer of possession
plus two months, whichever is earlier, as per section lBtU of the Act of
201,6 read with rule L5 of the rules.

E'III Direct the respondents to execute conveyance deed/sale deedwith respect to the subiect unit in favour of the complainantsforthwith upon completion of the subiect unit and upon receipt ofthe occup ancy / completion certifi cate.
26. As per section 1,1,(4)(0 and section rz(1) of the Act of 201,6, the

promoter is under an obligatiol to get the conveyance deed executed in
favour of the complainants. whefeas as per section lg(l1J of the Act of
20L6, the allottee is also obligated to participate towards registration of
the conveyance deed of the unit in question.

27 ' The occupation certificate is yet to be obtained by the respondent. Thus,
the respondents are directed to handover the possession of the unit
after obtaining occupation certificate and get the conveyance deed
executed in terms of section 1,2 of the Act of 201,6.

E.IV Restrain the respondents from demanding/raising from thecomptainants any other charges which do iot part of the flat
buyer's agreement dated 1,7..Oi.Zl1,g.

28' The Authority has gone through the apartment buyer's agreement dated
1,1,.02.2013 and observed that as per payment plan [Annexure_DJ on
page no. 61 of the complaint, along with basic sale consideration of
Rs.56,41,650/-, preferential Location chargesfplC) @ Rs.125/_ per sq.

ft., External Development charges(EDc) @ Rs.32g /- per sq. ft., Internal
Development charges(lDC) @ Rs.36/- per sq. ft., IFMS @ Rs.7s/- per sq.

ft., club Membership fee of Rs.1,50,000/- and mandatory covered
(Basement/stiltJ of Rs.z,7s,0oo/- is forming part of the total sale

consideration. However, the complainants have failed to place on record
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any demand retter by which the dcmands wcrc raise.d by thc
respondent.

29' Iiirst of all the buyer's agreement is a pre-R.ERA agreement ancl after
going through the pleadings of the complainant and rclcvant clauscs of
apartment buyer's agreement datcd 11.02.2013, thc Authority has
observed that the afore-mentioned charges are spccifically agrcccl
bctween the parties, thus the rcspondcnt can chargc as per thc agreccl
terms of the buyer,s agreement dated 11 .OZ.ZO13.

F. Directions of the authority:
30' IIcnce, the authority hcrcby passes this orcler and issuc thc following

directions under section 37 of the Act to cnsurc cor-nplianct-. ol
obligations cast upon the promoter as per thc function cntrusted to thc
authority under section 3a$):

i' l-he respondents arc directed to pay interest to thc conrplainarts
against the paid-up amount at thc prescribed ratc of 10.90%r ,.;r.
0nadvertently mentioned as 1 1.10o/o p.a. in procccdings of thc day
datcd 07.08.2025) for evcry month of clclay from thc duc clatc ol
posscssion i'c', 07.12.2015 till actual handing ovcr ot'posscssio, or.

offer of possession after obtaining occupation ccrtificatc plus two
months, whichever is earlier, as per section 1Bt1) of the Act of 201()
rcad with rule 15 of the rules.

ii' 'l-he respondents are dircctccl to exccute thc convcyancc dccd af'tcr
payment of requisite stamp duty and rcgistration chargcs lry t5c
complainants in terms of section 17(1) of Act of 201(.t.

iii' 1'he respondents shall not charge anything from the complainants
which is not the part of the flat buyer,s agreement.

l'he complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period and the respondents
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shall handover the possession within a penod of two nro.th after
receipt of occupation certificatc from thc competcnt authority.

v' 'l'he arrears of such intercst accrucd from due datc ol posscssion i.c.,
07'12'2015 till the date of order by rhc aurhoriry shall bc paid by rhc
promoter to the allottee within a period of 90 days flrom clatc of this
order and interest for every month of delay shall bc paicl by thc
promoter to the allottccs bcforc 1 Oth of thc subsequent nronth as pcr
rule 16(2) of the rules.

vi' 'l'he rate of interest chargeable from the allottccs by tlrc pror-notcr, ir.r

case of default shall be charged at thc prcscribecl ratc i.e., I o.9ovo by
the respondent/promoter which is the samc ratc of intercst which
the promoter shall be liablc to pay the allottecs, in casc of clefault i.c.,
the delayed possession charges as per section 2e,a)ot thc Act.

31. Complaint stands disposed of.

32. Irile be consigned to registry.

M em ber
I-laryana Rcal Estate

Regulatory Authority,
Gurugram
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