HARERA Complaint No. 3234 of 2024
&5 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 3234 0f 2024
Complaint filed on : 12.07.2024

Complaint disposed on:  09.05.2025

Anuj Katyal

Des Raj Nijhawan

R/0: 1250, Sector 7, Urban Estate,

Kurukshetra-136118, Haryana. Complainants

Versus |
1. M/s Sarv Realtors Pvt. Ltd.
Address: 1114, 11th Floor, Hemkunt Chambers,
89, Nehru Place, New Delhi.
2. M/s Supertech Ltd. = .. . .
Address: 1114, 11th FIoor Hemkunt Chambers

Respondents
89, Nehru Place, New Delhl P
CORAM:
Shri Arun Kumar oR : Chairman
APPEARANCE:
Shri Himanshu Gautam ' Counsel for the complainant
Shri Dushyant Tewatia Counsel for respondent no. 1
Shri Bhrigu Dhami Counsel for respondent no. 2

ORDER

The present complaint has been filed by the complainant/allottee under section
31 of the Real Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4) (a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for all
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T
obligations, responsibilities and functions under the provisions of the Act or the

Rules and regulations made thereunder or to the allottees as per the agreement
for sale executed inter se.

Project and unit related details
The particulars of the project, the details of sale consideration, the amount paid

by the complainant, date of proposed handing over the possession, delay period

]

if any, have been detailed in the following tabular form:

pas

A el

S.N | Particulars Deta!ls D

R

1 ’péﬁi%jgfﬁues, Sector 68, Gurugram, Haryana

1. Name of the project

S )

2. | Nature of the project ;Grouphghsii@g project

3. |DTCPlicenseno. /" 1106&107 of | 890F2014 | 134-136 of 2014
'S/ |2013dated | dated | dated 26.08.2014
f 26.10.2013. | 08.08:2014
Validity of license 15 25.12.2017 07.:08.'2_024 25.08.2024
Licensed area \PA" 13;74'iacré§ : ng.-Z_S!acres 4.85 acres
4. | HRERA Registered or net- .| 182 0f 2017 dated 04.09.2017
registered .| [Huesttowers A,;B, E,F,G, H,M,N,K, T,V,W, O, P,
C&D]
Registration valid till 31.12.2021
5. |Bookingdate 12.10.2013
[Page 18 Qf:cdmblamt] |
6. Allotment letter Not placed on record
T Old unit no. and area 0802, 8% floor, tower L admeasuring 1375 sq. ft.
[Page 24 of complaint]

8. Letter by the respondent | 25.07.2014
stating change in the unit
due to change in lay-out
plans

[Offering new unit bearing no. 0802, 8t floor,
tower W admeasuring 1430 sq. ft. at Page 64 of
complaint]
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9. Date on buyer developer | 12.04.2014 (Unexecuted)
agreement w.r.t the unit
bearing no. L-0802

[Page 23 of complaint]

10. | Possession clause The Possession of the allotted unit shall be given to
the Buyer(s) by the Developer in 42 months i.e. by
April 2017. However, this period can be extended
due to unforeseen circumstances for a further
grace period of 6 months......

ey (Emphasis supplied)

of complaint]

11. | Due date of possession 3&5‘%0?25017

| [N&te July 2018 + Grace period of 6 months is
~) iﬁciu’de&bé‘ﬁlg ungondltmnal and unqualified]

12. | Total sale considefa_tfbn* as | Rs:. 10263 2‘50/
per  buyer  developer

; [Page 24 of complamt]
agreement °

é

13. |Amount paid by the R§ 18-'-;70889;’— 7 -~

complainants [As alleged by th@ complainant on page 16 of

| complaint]
14. | Occupation certificate Not obta}ined
15. | Offer of possession’ " - | Not offered
Facts of the complaint JINU

The complainants have made the following submissions in the complaint: -

i.  That on 12.10.2013, one of the complainants, Mrs. Anju Katyal booked a
residential flat in the project named “Supertech Hues” situated at Sector 68,
Gurugram by making a payment of Rs. 6,00,000/- vide cheque dated
10.10.2013. Accordingly, on 26.03.2014, the complainant was allotted a flat
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il

iii.

bearing unit no. 0802 in Tower L admeasuring 1375 sq. ft. in the said
project.

That on 26.12.2013, the respondent no. 1 obtained licence bearing no. 106
and 107 of 2013 from Director General of Town and Country Planning
(DGTCP), Haryana for development of Group Housing Project. It is pertinent
to mention here that at the time of booking, the respondents had not even
obtained licence and other necessary approvals from the concerned
authorities for development of the said prolect and they had fraudulently
and unlawfully concealed the fg%@fz& 'd; induced the complainants to book
the said flat without even havn:g neceséary approvals for the development
of the said project. Thus, the resf)gndem&no /2 marketed the above said flat
under pre-launch conceahng lm"portanf facts from the complainants, which
is not only unethical but also illegal and is clear violation of the Act.

That the respondent No. 2 prpviae& tw‘t; copies of Builder Buyer Agreement
(BBA) dated 12.04.2014 to the complainants and asked them to sign and
return these copies tc: them and théy wou]d get it signed from their
authorised signatory and then igould-l keep one copy with them and return
the other one copy to the complainants. Accordingly, complainant signed
and submitted both the cop'i:es"éofg' draft BiBA"to the Respondent No. 2. But
instead of executing the BBA, the Respondent No. 2 misused his dominant
position and vide letter dated 25.07.2014 informed the complainants that
due to some technical reasons layout plan of the said project has been
changed and complainants had been reallotted another flat in the same
project bearing unit no. 0802 in Tower W admeasuring 1430 sq. ft. and
further informed that all documents issued against the old unit stand

revoked and fresh documents would be issued against the new unit allotted
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to the complainants. Thus, the Respondent No. 2 imposed re-allotment of
flat on the complainants against their will.

That again the Respondent No. 2 provided two more copies of draft Builder
Buyer Agreement (BBA) dated 21.11.2014 against the reallotted flat to the
complainants and again asked them to sign and then return these copies to
him to get the BBA executed. As per the Possession Clause of the new draft
BBA dated 21.11.2014, the developer should offer possession of unit by July,
2018 with a grace period of 6. months It is pertinent to mention here that

_...A“

as per the previously drafted B?A Mghlch was provided earlier to the

‘fg“ﬁ,;‘ X .-.’f' Nt
complainants, the possessmﬂ wasito be given by April 2017 but in new BBA,

the Respondent No. Z furthgr«sveﬁtendedgpossessmn time by 1 Year and 3
Months in an unlawfu] and afb”ﬁtary ma;ir;er;mso area of the flat re-
allotted to the complamant is 55 SQ: ft. more ‘than area of the flat allotted
earlier, due to which total cost of the unit increased and additional financial
burden has been caused to the complamants without their consent, which
cannot be justified. That the Rgggggdent No 2 also created two forged
payment receipts with new u,;g;t__ nur;;ber and new date mentioned over
these to cover his wrongful'act of pre-launch sale and to justify re-allotment
of the said flat. § AN

That the complaina{ltg asked the ;'respondeflt- no. 2 to add the name of Mr.
Des Raj Nijhawan as co-allottee in reallotted unit. They also protested to
unilateral and unlawful clauses in the new BBA and through multiple emails
the complainants raised their concerns over increased area and increased
cost of reallotted unit, arbitrary revision of date of possession, approved

project plans/drawings, escalation clause and many other unlawful terms
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and conditions of new Builder Buyer Agreement. But complainants haven’t
received any satisfactory reply from the Respondent No. 2.

That when even after multiple efforts, concerns of the complainants had not
been addressed and losing their hopes they requested the Respondent No.
2 to either remove defects of the new BBA or refund the monies paid by
them but instead of addressing concerns of the complainants and removing
defects of the newly drafted BBA, the Respondent No. 2 keep on raising
further demands of monies, mj;hout followmg the construction-linked
payment plan and threatened teu_ heacomplamants to impose penalty or
cancel the allotment of the said ﬂat lf his demands were not fulfilled by the
complainants. ’ By

That vide letter dated 18.07. 2017 the responden’t no. 2 mischievously sent
an unlawful and arbltrary final demand cum cancellatlon notice to the
complainants and qeked \tﬁhe complgmants to visit his office to clear
outstanding dues aéaihsﬂhe s;;id:.ﬂaii wit];1i;1'7 days to avoid penalty or
cancellation of allotme‘tiit. N J | i €S

That vide email dated 27072017, -thé%éoniplainants replied to the final
demand cum cancellation notice of respondent no. 2 dated 18.07.2017 and
made it clear to him that they had opted for censtruction linked plan and
according to that plan, demands were to' be raised as per status of
construction but as construction is not happening in their tower so there is
no point of raising demand for further payment and reiterated their
concerns over re-allotment of flat and arbitrary and unilateral provisions of
the new BBA. But unfortunately, the Respondent No. 2 didn’t bother to

address concerns of the complainants.
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That surprisingly, vide letter dated 30.03.2018, Respondent No. 2 informed
the complainants that allotment of their flat had been cancelled and
complete amount paid by them had been forfeited in an arbitrary and
unlawful manner. It is pertinent to mention here that from allotment till the
cancellation, Respondent No. 2 acted arbitrarily and unlawfully without
caring for any law of the land, firstly he sold the unit in pre-launch without
even having approvals from the concerned government departments and

then arbitrarily reallotted a dlfferent"ﬂat to the complainants without their

consent and further raised un]u_stl"_'edﬂ demands for payments and then
forfeited their hard-earned money by cancellmg their allotment on entirely
unlawful grounds. R

That when the complainants ;'\fi-:sftea' office of‘tﬁ-e Respondent No. 2 and
raised their concerns over unlawful cancellatlon of their unit, CRM of
Respondent No. 2 Mr. Amit Solankl informed them that the letter issued was
just a system generated leJ:ter and thelr umt had not been cancelled indeed
and amount paid by them is not forfelted Same thing also reflects in the
records of claims accepted. by the IRP appomted under insolvency
proceedings against Respondent No. 2 IRP had accepted the claim of the
complainants agamst ‘unit allot’fed to them and this acceptance of
Complainant’s claim by IRP is xmphed withdrawal of the cancellation letter
sent to them earlier.

That it is not out of context to mention here that at the time of booking, the
Respondent No. 2 Supertech Limited falsely and fraudulently claimed to be
the sole developer of the project but later the complainants came to know
that original licensee of the project is Respondent No. 1 company, who

obtained License bearing no. 106 & 107 on 26.12.2013 from DGTCP,
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e A

Xii.

Xiil.

Haryana for Group Housing Scheme on 27.493 acres falling under Sector 68,
Gurgaon, which was valid till December 2017 and expired long back, never
renewed and also the TCP has cancelled the said licence. Moreover, their
RERA registration was valid till 31.12.2021, which also lapsed and never
renewed till the present date.

That further Respondent No. 2 namely Supertech Ltd. has entered into an
unregistered joint development agreement dated 25.04.2014 with
Respondent No. 1 namely M/s Sarv Realtors Pvt. Ltd. without approval of
DTCP, Haryana and wrongfuﬁg app]jed for registration on behalf of
Respondent No. 1 namely M/s Sarv Rea]tors Pvt. Ltd. & others without itself
being the licensee. Respondent Np. 2 don't even have any valid transfer of
license permission/developmenf'rigﬁ-t permission from DTCP. Further, the
Builder Buyer Agreém."ei;t has also been enteréd:by Supertech Ltd. which is
violation of the condition of the llcense and, provisions of Haryana Urban
Areas Development and Regulanon Act, 1975,

That vide order dated 29.1‘1.20.19 _m m-atter bearing complaint no. 5802 of
2019, the Hon’ble Haryana Real Estate Regulatory Authority took suo-
motu cognizance on a complaint filed by PNB Housing Finance Ltd. against
Supertech Limited, for violat}}lgwt};e provisi’o ns (;f the Act, 2016 and directed
that the Respondent No. 1 nx;zrnel_y’é;rv oRedIto}'s Pvt. Ltd. be registered as
promoter and further directed the Respondent No. 2 namely Supertech
Limited to transfer all assets and liabilities of the said projects to the
Respondent No. 1 namely Sarv Realtors Pvt. Ltd. and also directed
Respondent No. 1 namely Sarv Realtors Pvt. Ltd. to step into the shoes of
Respondent No. 2 namely Supertech Limited in all buyer agreements in

the project within two months, without in any manner diluting the buyers’
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interest or affecting the obligations of the promoter towards the allottees and
shall submit the compliance report in the authority.

That vide an email, the Respondent No. 2 informed the complainants that in
compliance of the above said orders of the Hon’ble Authority dated
29.11.2019, all the assets and liabilities with respect to the said project had
already been transferred to the Respondent No. 1 on 31.03.2020 and
pursuant to the orders of the Hon'ble Authority, the project is no longer an
asset of the Respondent No. 2 namely Supertech Limited.

That the complainants are also;ca:eé{mplamant in the FIR bearing no. 119 of
2023 filed against erstwhile owm;x" and' Respondent No. 1 and it is pertinent
to mention here that the Respondent No. 1 has filed a petition before the
Hon’ble High Court of Punjab and Haryana Chandlgarh for quashing of the
said FIR and the matter is subjgudlce whu:h substantlate that Respondent
No. 1 is responsible & liable for Hues Projectin all respect.

That out of the total cost of tﬁe said unit,.a sum of Rs. 18,70,889/- has
already been paid by the compla&ants tlll the present date but Builder
Buyer Agreement has nc:t been executed yet, which is a clear violation of
Section 13 of the Act. N

That the construction of the said flat has not yet completed and even after a
delay of almost 5 Years and 10 Months ang there is still no hope of
completion and handing over of the possession of the said flat to the
complainants and an undue delay by the respondents in handing over the
possession to complainant caused great monetary loss to the complainant
in terms of the interest payable on the above said amount and rental losses.

That further Respondent No. 2 namely Supertech limited has not only

concealed the facts that original licensee of the project is Respondent No. 1
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namely Sarv Realtors Pvt. Ltd. but also misrepresented himself as the sole
developer of the project and on the basis of false and incorrect information
induced the innocent complainants to invest their hard-earned money in
the said project. Thus, the respondents not only breached the Builder Buyer
Agreement by delaying possession handover but also cheated the
complainants and as a result of this misconduct of the respondents, the
complainants lost faith on them and no longer want to continue with this
project and are seeking refund of thg: tqtal amount paid by them till date
along with interest as per prowsr;éns gf section 12 & section 18 of the Act.

That the cause of action arose xri Eg\yjswuf of the complainants and against the
respondents from the date of booklng of the sald units and it further arose
when respondents falled/ neglected o delwer the said units within a
stipulated time penod. The cause” of action further arose when the
respondents re-alléatted a different unit to the corzhplainants against their
will. The cause of actlon further arose when the respondents have not
completed the said prO)e@t wnth ;hg assured facilities and amenities. It

e%‘ °\

further arose and it is connnulg;g and is stﬂl subsnstmg on day-to-day basis

;;;;;

= %

complaint is belng ﬁled

C. Relief sought by the complainants: -

4. The complainants have sought following relief(s):

L

IL

I11.

Direct the respondent to refund the entire amount paid by the complainants
to the respondent along with interest @24% p.a. from the date of deposit
till the date of realization of refund;

Direct the respondent not to create any third-party rights in the said flat till
the realization of the refund along with interest;

Any other relief as the authority may deem fit in the interest of justice.
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wrrse

On the date of hearing, the Authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the act to plead guilty or not to plead guilty.

Reply by the respondent no. 1

The respondent is contesting the complaint on the following grounds:-

That the respondent was issued license bearing no.’s 106 and 107 dated
26.12.2013 and license no.’s 135 and 136 of 2014 dated 26.08.2014 for
developing the said land. In furtﬁefance of the same, the respondent and
respondent no. 2 ie, M/s Superteth Ltd. had entered into two joint
development agreement dated 25 04 2014 In terms of joint development
agreement the respondent no: 2 was to develop and market the said project.
That consequently, aPter fully understandmg, the various contractual
stipulations and payment plans for the said apartment, the complainant &
the respondent no.2 executefd éle BBA dated 12.04.2014 in respect of an
apartment being no. L/‘08(i2 8th floor for‘ a total consideration of Rs.
1,02,63,250/-. Subsequently, it seems ﬁrom the documents placed on record
by the complainant that the respondent no.2 and the complainant executed
another BBA wherein the new allotted unit was 0802, tower W for a sale
consideration of Rs.13,05,0'9,§86/-.-: T‘ne possession as per the said
agreement was to be handed over till July 2018 with a grace period of 6
monthsi.e, by ]anua}y 2019. HoWever, the said dete was subject to the force
majeure clause i.e., clause 43 of BBA.

That with the implementation of the Act, 2016, the project was registered
with the interim HRERA, Panchkula vide registration no. “182 of 2017”,
dated 04.09.2017 upon application filed and in the name of M/s Supertech

Ltd. i.e. respondent no.1.
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That the Authority vide order dated 29.11.2019 passed in Suo Moto
complaint no. 5802 /2019 had passed certain directions with respect to the
transfer of assets and liabilities in the said projects namely, “Hues” &
Azalia”, to the respondents, M/s Sarv Realtors Pvt. Ltd & M/s DSC Estate
Devloper Pvt. Ltd. respectively. This Authority had further directed that M /s
Sarv Relators Pvt. Ltd. and M/s DSC Estates Developers Pvt. Ltd. be brought
on as the promoter in the project instead of M/s Supertech Ltd. Certain

important directions passed by me_‘;Authorlty are as under:

“(i) The registration of the 9 € '$§kHues" & “Azalia” be rectified and SARV

Realtors Pvt. Ltd./DSC and 0&%@5 ;he case may be, be registered as promoter.
x

(v) All the assets and ]'labllmes'mcludmg customer receipts and project loans of
whatsoever nature, the groléct Hues and Azalia, in the name of Supertech Ltd. be
shifted to Sarv Realtors Pvt Ltd:/DSC and others. However, even after the
rectification, Supertech Ltd. will continue to remain jointly responsible for the
units marketed and sold by it and shall be severally responsible if SARV Realtors
Pvt. Ltd./DSC and others fail to discharge its obhgatlons towards the allottees.”

That in lieu of the said directi'gns passed by the Authority all assets and
liabilities have been since tranéfertjed in the name of the respondent no.1.
However, in terms of thé said order; M/s Supertech Ltd. still remains jointly
and severally liable towards Ithe allotment undertaken by it before the
passing of the said Suo Moto order. 1

That thereafter the said joint developmentagreement were cancelled by the
consent of both parties vide cancellation agreement dated 03.10.2019 and
the respondent no.1 from there on took responsibly to develop the project
and started marketing and allotting new units under its name.

That in terms of the said cancellation agreement, the respondent no.1 and
R2 had agreed that as R2 was not able to complete and develop the project
as per the timeline given by the Authority and DTCP, therefore the parties

had decided to cancel the JDA’s vide the said cancellation agreement.
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In the interregnum, the pandemic of Covid 19 has gripped the entire nation
since March of 2020. The Government of India has itself categorized the said
event as a “force majeure” conditions, which automatically extends the

timeline of handing over possession of the apartment to the complainants.

Preliminary Objections

That as M/s. Supertech Ltd. and the respondent no.l1 are jointly and
severally liable in terms of the Suo-Moto order passed by this Authority for
the projectin question, thus the present matter cannot proceed further until

the said liability qua the allq::_,:,' x-}g@?not bifurcated between both the

respondents. The respondent n(; f in Tlieu-of the CIRP proceedings ongoing
against Supertech Limited, c&nnet be made wholly liable for allotments
undertaken and monies /sale CQO’Y’fs'iideration reéeived by M/s Supertech Ltd.

The delay in constructlon of thg Qrp)ect 1f any, was on account of reasons
that cannot be attx;lbuted to the respondent herem Furthermore, before
passing of the suo moto order, it was Supertech Ltd. who had the liability to
develop the project and had also received the sale consideration from the
allottees for the same. The chali,_g_e in promoter by suo moto order was well
after the possession date, thus, answering respondent no.1 cannot be made
liable for the said period. L;veg ‘;fte.r passing of the suo moto order, the
application for change in promoter-is still pending before the Hon'ble
Authority. Thus, all the said pecﬁliaf circumstances have led to the delay in
the development of the project.

That in view of the force majeure clause, it is clear that the occurrence of
delay is beyond the control of the Respondent, including but not limited to

the dispute with the construction agencies employed by the Respondent,

Covid - 19, shortage of Labour, shortage of raw materials, Stoppage of
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works due to Court Orders, etc. for completion of the Project is not a delay

on account of the Respondent for completion of the project. That apart from

the defaults on the part of the allottees, the delay in completion of project

was on account of the following reasons/circumstances that were above

and beyond the control of the Respondent:

there was a significant shortage of labour/ workforce in the real estate market as the
available labour had to return to their respective states due to guaranteed
employment by the Central/ State Government under NREGA and JNNURM Schemes;
acute shortage of labour, water- and other raw materials or the additional permits,
licenses, sanctions by dlfferentde nts were not in control of the Respondent
and were not at all foreseeak l ' &aé time of launching of the project and
commencement of construction g the Complex The Respondent cannot be held
solely responsible for thmgs that a;e not in control of the Respondent;

several Courts and quaSI-]ud!Cial forums have taken _cognisance of the devastating
impact of the Demonetis%tion of tife lndran ecoﬁomg on the real estate sector. The
advent of demonetisation led to systemu; operational hindrances in the real estate
sector, whereby the Respondent’ gould not effectively-undertake construction of the
project for a period 0f4-6 months;

due to orders also passed by the Environment Pcﬂlut]on (Prevention & Control)
Authority, the construction was / has been stopped for a considerable period day
due to high rise in Pollution.in Delhi NCR;

the Hon’ble Supreme Court.vide gr(:lég_rv_;la}:edi'o-‘}.-l'l.zo 19, imposed a blanket stay on
all construction activity in the D‘éihi- NCR'region. It would be apposite to note that

‘ i

accordingly, there was. next m n@ cOnsm‘“uctlon actmty for a considerable period. It
is pertinent to note that similar stay Orders have been passed during winter period
in the preceding years as well, i.e. 2017-2018 and 2018-2019. A complete ban on
construction activity-at site invariably results in'a long-term halt in construction
activities. As with a complete ban the concerned labor is let off and the said travel to
their native villages or look for work in other states, the resumption of work at site
becomes a slow process and a steady pace of construction in realized after long
period of time.

The pandemic of Covid 19 has had devastating effect on the world-wide economy.
However, unlike the agricultural and tertiary sector, the industrial sector has been
severally hit by the pandemic. The real estate sector is primarily dependent on its
labour force and consequentially the speed of construction. Due to government-
imposed lockdowns, there was a complete stoppage on all construction activities in
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the NCR Area till July, 2020. In fact, the entire labour force employed by the
Respondent were forced to return to their home towns, leaving a severe paucity of
labour. In view of the same, it is most humbly submitted that the pandemic is clearly

a ‘Force Majeure’ event, which automatically extends the timeline for handing over
possession of the Apartment.

Xil. The table concluding the time period for which the construction activities

in the Project was restrained by the orders of competent Authority/Court

are produced herein below as follows:

S.No. | Court/Authority & Order Title Duration
Date e, -

. National Green Tribuinz V‘ardhman Kaushik 08.11.2016 to
08.11.2016  {; @Q'i v/s 16.11.2016
10.11.2016 . { e Umon of India

2. National Green Trlbunal i Vard,hman Kaushik Ban was lifted
09. 11@’20&17 . il Ny, Vel VR after 10 days

& \&

L jw YU ﬁlﬁnéf India
3. Press Mote by EPCA- | Press Note-31.10.2018 | 01.11.2018 to

Environment Pollutiom . 1 =21 10.11.2018
(Prevention and Control) ;
Authpnty | 5
4, Supreme Court-23.12.2018 Three-day ban on 23.12.2018 to
. I industrial activities in 26.12.2018
N, i |pollution hotspots and
“"E RE( canstructlon work
5. EPCA/ Bhure lal Committee | Complete Ban 01.11.2019 to
Ordeﬁﬁlﬁo 2018 | % § B'E) A 05.11.2019
6. Hon’ble Supreme Court M.C Mehta v. Union of 04.11.2019 to

04.11.2019-14.02.2020 India Writ Petition (c) 14.02.2020
' \J no. 13029/1985

; Government of India Lockdown due to Covid- | 24.03.2020 to
19 03.05.2020
8. Government of India Lockdown due to Covid- 8 weeks in
19 2021
Total 37 weeks (approximately)
Xiil. Thus, it is therefore prayed that in the interest of justice, the complaint may

kindly be dismissed with cost.
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No reply has been submitted by respondent nos. 2 . However, counsel for.

respondent no. 2 has stated that respondent no. 2 is under CIRP vide order dated
25.03.2022 passed by Hon'ble NCLT New Delhi Bench in case no. IB-
204/ND/2021 titled as Union Bank of India Versus M/s Supertech Limited and
moratorium has been imposed against respondent no.2 company under section
14 of the IBC, 2016. Therefore, no proceedings may continue against respondent
no.2.

Copies of all the relevant documents* have“t’_)een filed and placed on the record.
Their authenticity is not in dlspute Hq;':{é,: ;:he complaint can be decided on the
basis of these undisputed documents and subm1ssnon made by the parties.
Jurisdiction of the Authority .«

The Authority observes° that it has territorial as well as subject matter
jurisdiction to adjudicate the present ;omplalnt for the reasons given below.

E.I  Territorial mnsdiction

As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by Town and
Country Planning Department, ‘the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall beyentAjf;e Gurgigrém District for all purpose with
offices situated in Gurugram. In the present case, the project in question is

situated within the plannmg area of Gurugram District. Therefore, this authority
has complete territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be responsible
to the allottee as per agreement for sale. Section 11(4)(a) is reproduced as
hereunder:

Section 11

(4) The promoter shall-
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(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations by
ARG

the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complalnant at a later stage.

Findings on objections raised by the respondent no. 1
F.I  Objections regarding force majeure.

The respondent-promoter alleged that grace perlod on account of force
majeure conditions be ‘allowed" t:o it It ralsed the contention that the
construction of the prolect Was delayed due to force majeure conditions such as
demonetization, and the orders of the Hon ble NGT prohibiting construction in
and around Delhi and the Covnd-19! pand_e_mlc among others, but all the pleas
advanced in this regard are devoid g_f_'lﬁ'erit. The flat buyer’s agreement dated
12.04.2014 was shared .byff_the- respondent with the-complainant, and as per
terms and conditions of the said agreement, “Possession of the allotted unit shall
be given to the Buyer(s) by the Developer in 42 months i.e. by April 2017 and this
period can be extended due to unforeseen circumstances for a further grace
period of 6 months”. The grace period of 6 months is allowed to the
respondents being unqualified and unconditional. Thus, the due date of
possession comes out to be 31.10.2017 which was much prior to the effect of
Covid-19.
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As far as delay in construction due to outbreak of Covid-19 is concerned, the

Authority put reliance on judgment of Hon’ble Delhi High Court in case titled
as M/s Halliburton Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing
no. O.M.P (I) (Comm.) no. 88/ 2020 and lLAs 3696-3697/2020 dated
29.05.2020 has observed that:

“69. The past non-performance of the Contractor cannot be condoned due to the
COVID-19 lockdown in March 2020 in India. The Contractor was in breach since
September 2019. Opportunities were given to the Contractor to cure the same
repeatedly. Despite the same, the Contractor could not complete the Project. The
outbreak of a pandemic cannot be used as an excuse for non- performance of a

contract for which the deadlines were much before the outbreak itself.”
The respondent was liable to haqdmmthe possession of the said unit by

31.10.2017 and is claiming benefit. df lockdown whlch came into effect on
24.03.2020 whereas the due'daté of handmg over of possession was much prior
to the event of outbreak Qf (;;fowd-l‘) pandemic. T‘pgrefore, the authority is of
the view that outbreak ofa pandemic ;éanflot be use'd? as an excuse for non-
performance of a contract fqr' Whifch ___the_:.deadl}_i-n_é"s ‘were much before the
outbreak itself and for tHé_ said 'reé_son} the said time period is not excluded
while calculating the delay in‘handing byer possession.

Further, the events taking Qﬁlace& suc?igs r&ejsw’gi'igtign on construction were for a
shorter period of time and are yearl)%;one and donot impact on the project being
developed by the respondent. Though some-allottee may not be regular in
paying the amount due but the interest of all the stakeholders concerned with
the said project cannot be put on hold due to fault of some of the allottees.
Moreover, the respondent promoter has already been given 6 months grace
period being unqualified to take care of unforeseen eventualities. Therefore, no
further grace period is warranted in account of Covid-19. Thus, the
promoter/respondent cannot be given any leniency based on aforesaid reasons

and the plea advanced in this regard is untenable.
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F.II Objection regarding CIRP against respondent no. 2 and consequent

moratorium against proceedings against respondent no.2.
During the course of hearing the respondent no. 2 has stated that vide order

dated 25.03.2022 passed by the Hon’ble NCLT, New Delhi Bench in case titled
as Union Bank of India Versus M/s Supertech Limited, the Hon’ble NCLT has

initiated CIRP against respondent no.2 and impose moratorium under section
14 of the IBC, 2016. The Authority observes that the project of respondent no.
1 is no longer the assets of respondent no. 2 and admittedly, respondent no.1
has taken over all assets and liabilities of tzh'e project in question in compliance
of the direction passed by this Authgrlty v1de detailed order dated 29.11.2019
in Suo-Moto complaint no. HARERA/ GGM/ 5802 /2019. Respondent no.1 has
stated in the reply that the ]DA was cancelled by consent of respondent no.1
and respondent no.2 vide cancellatlon agreement dated 03.10.2019. Thereon,
respondent no.1 i.e, SARV Realtors Pvt. Ltd admittedly took responsibility to
develop the project and started marketmg and allottmg new units under its
name. In view of the above respondent no.1 remains squarely responsible for
the performance of the obligations of promoter in the present matter. So far as
the issue of moratorium is concerned, the projects Hues & Azalia stand excluded
from the CIRP in terms ef affidavit dated 19.04.2024 filed by SH. Hitesh Goel,
IRP for M/s Supertech Limited. Hdwev;ir, it has&bewen clarified that the corporate
debtor i.e, respondent no.2 remains under moratorium. Therefore, even
though the Authority had held in the Suo-Moto proceedings dated 29.11.2019
that respondent no. 1 & 2 were jointly and severally liable for the project, no

orders can be passed against respondent no.1 in the matter at this stage.

Findings on the relief sought by the Complainant.

G.I Direct the respondent to refund the entire amount paid by the
complainants to the respondent along with interest @24% p.a. from the
date of deposit till the date of realization of refund;
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G. ll Direct the respondent not to create any third-party rights in the said flat

till the realization of the refund along with interest.
The above-mentioned reliefs sought by the complainant, are being taken

together as the findings in one relief will definitely affect the result of the other
reliefs.

Briefly stated the facts of the present case are that the complainants were
initially allotted a unit bearing no. 0802, 8t" floor in tower L admeasuring 1375
sq. ft. and in respect of the said unit, the respondent no.2 had shared a builder
buyer agreement dated 12.04.20 14. lnstead of executing the said agreement, the
respondent no.2 shared a fresh agreement dated 21.11.2014 in respect of a new
unit bearing no. 0802, 8% ﬂoor, Qwer ‘W admeasuring 1430 sq. ft. The
complainants objected to the aforesald l:hange and asked the respondent to
redress their grlevances, Thereafter, the resporident no.2 started raising
demands in respect of the new, umt and on account of non-payment, the
respondent no.2 has allegedly cancelled the allotment in favour of the
complainants. It is pertinent to note that no cancellatlon letter has been placed
on record by either of the partiess

In view of the factual matrix of the' pre;ént case, the question posed before the
authority is whether the cancellation is vahd in the eyes of law?

On consideration of documents avallable on record and submissions made by
both the parties, the authority 5bserves that the change of the unit by the
respondent without prior consent of the complainant is completely unilateral
and arbitrary act on the part of the respondent no.2. Not only the unit was
changed, but the area of the unit was increased which resulted in increase of the
sale price of the unit also. Further, the time period of handing over possession
was also changed by the respondent without giving any justification for the

same. It is observed that as per the shared BBA dated 12.04.2014, the area of the
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unit was 1375 sq. ft. for sale consideration of Rs. 1,02,63,250/- and the due date

of handing over possession was 31.10.2017 (including grace period of 6
months). Whereas as per new BBA dated 21.11.2014, the area of the unit was
1430 sq. ft. for sale consideration of Rs. 1,05,09,980/- and the due date of
handing over possession was 31.01.2019 (including grace period of 6 months).
In this way the respondent has extended the due date of possession from
31.10.2017 to 31.01.2019, i.e,, extending the due date by 1 year and 3 months
which is totally unjustified on the partf\:f the respondent.

Further, the complainants have obleg;ed t___ : o the said changes v1de email dated
03.02.2015 raising all the concerns w, r,t che.lpnge in the unit, area of the unit, price
of the unit, due date of possessmn meagre amount of compensation in case of
delay in handing over po;_ssesmon,“’alteratmn on tl;_;e; receipts issued by the
respondent and has aske@finé respondentabout thé_ ébmpany's policy for refund
of the amount paid by ';.hem. The:i;eaféter,i viﬂe elms%éil“ dated 17.02.2015, the
complainants have againéré'ise'd their concern rega}dfng the changes made by the
respondent unilaterally and @éf‘bifrary. The ‘authority observes that the
respondents while -ignoring' ‘the.. leg'it."irr'l’até E;ueries or concerns of the
complainants, started demanding further instalments in respect of the subject
unit. The authority observes that fhe complamants ‘had never accepted the
unilateral terms of the-respondent and -had.even expressed its intention for
withdrawing from the project. Instead of addressing to the grievances of the
complainants, the respondent has cancelled the unit in an arbitrary and unlawful
manner. Thus, keeping in view the aforesaid facts and circumstances involving
the cancellation, the cancellation of the allotment is invalid and the cancellation

made by the respondents is hereby set aside.
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In the present complaint, the complainants intend to withdraw from the project

and are seeking return of the amount paid by them in respect of subject unit

along with interest. Section 18(1) of the Act is reproduced below for ready

reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an

apartment, plot, or building. -

(a)in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b)due to discontinuance of his. busmess as a developer on account of
suspension or revocation .of thgggggistratmn under this Act or for any
other reason, & :

he shall be liable on demand*fd“the gfgottees in case the allottee wishes

to withdraw from the project, w:rhour prejudice to any other remedy

available, to return the amount recgwed by him in respect of that

apartment, plot, building, as the ¢ case may be, with interest at such rate

as may be prescribed in this Beha?fmduﬁmg compensatmn in the manner

as provided under this Act:

Provided that where an allottee does not. intend to w:rhdraw from the

project, he shall bepaid, by the promoter, interest for every month of delay,

till the handing over of'the possessmn at such rate as may be prescribed.”

(Emphasis supplied)

The following clause of' the buyexxs developer agreement talks about the

possession of the unit to the Compla_lna-nts,;he relevant portion is reproduce as

under:- =

“The Possession of the allotted unit shall be given ta the Buyer(s) by the
Developer in 42 months i.e. by April 2017. However, this period can be
extended due to unforeseen c:rcumstances fora ﬁxrther grace period of 6
months...

Due date of handmg over of possessmn and admissibility of grace period:
As per the aforesaid clause of the buyer developer agreement, the possession of
the allotted unit was supposed to be offered by the April 2017 with a grace
period of 6(six) months. Since in the present matter the BBA incorporates
unqualified reason for grace period/extended period of 6 months in the

possession clause, accordingly, the grace period of 6 months is allowed to the
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promoter being unqualified and unconditional. Therefore, the due date of

possession comes out to be 30.10.2017.

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund of the amount paid by them along with interest
prescribed rate of interest. The complainants-allottees intend to withdraw from
the project and are seeking refund of the amount paid by them in respect of the
subject unit with interest at prescribed rate as provided under rule 15 of the
rules. Rule 15 has been reproducedas under

_gﬁ’”“ Bt

Rule 15. Prescribed rate of i mte%fi';f‘ Prowso to section 12, section 18 and
sub-section (4) and subsection. (7}0}' sectwn 19]

(1) For the purpose of proviso.to. sectfon 1 2 section 18; and sub-sections (4) and (7)
of section 19, the “interestat the. rgte prgscnbgd" shall be the State Bank of India
highest marginal cost of lending rate +2%.: .

Provided that in/case the State Bank of !ndla mar:gma! cost of lending rate
(MCLR) is not in use; it shall be replaced by such henchmark lending rates which
the State Bank of Ind:a may fix from ttme to time. for lending to the general
public.

The legislature in its w1sd0m in‘the subordlnate leglslatxon under the provision
of rule 15 of the rules, has determmed tl}e prescnbed rate of interest. The rate of
interest so determined by the leglrslatui'e is reasonable and if the said rule is
followed to award the interest, it will. ensuretiniform practice in all the cases.
Consequently, as per website of the §t@te Bank of India i.e., https:/ /sbi.co.in, the
marginal cost of lending rate (in short, IQMCLR) asﬁ_oﬁ_ date i.e, 09.05.2025 is
9.10%. Accordingly, the pre_sér;ibéd rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is reproduced

below:
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“(za) "interest" means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

On consideration of the documents avallable on record and submissions made

by both the parties regarding contraventmn of provisions of the Act, the
authority is satisfied that the resp'oj,l-‘ -_‘ :_:_',;_qnt is in contravention of the section
11(4)(a) of the Act by not handmg over possession by the due date as per the
agreement. By virtue of the agreement dated 12.04.2014, the due date of handing
over possession was 31 10 2017. 1t 15mpertment to mentlon over here that even
after a delay of 7 years, neither the construction 15 g:omplete nor the offer of
possession of the allotted unit has been mack]_e& to the allottee by the
respondent/promoter. The Autherity is of the view: tiiat the complainants cannot
be expected to wait endless]y for takmg possessum of the unit which is allotted
to them. Further, the Authorlty observes that there is no document placed on
record from which it can be ascert_airled thatwhether the respondent has applied
for occupation certificate/part occupation °ce};'ti_ficate or what is the status of
construction of the project. In view of th_e’abbvé-mentioned facts, the allottee
intends to withdraw from the project and are well within the right to do the same
in view of section 18(1) of the Act, 2016.

Further, the occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent/promoter. The
authority is of the view that the allottees cannot be expected to wait endlessly

for taking possession of the allotted unit and for which he has paid a
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considerable amount towards the sale consideration and as observed by Hon’ble
Supreme Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna
& Ors,, civil appeal no. 5785 of 2019, decided on 11.01.2021

“... The occupation certificate is not available even as on date, which clearly
amounts to deficiency of service. The allottees cannot be made to wait
indefinitely for possession of the apartments allotted to them, nor can they be
bound to take the apartments in Phase 1 of the project.......”

Moreover, the Hon'ble Supreme Court of India in the cases of Newtech
Promoters and Developers anate Limited Vs. State of U.P. and Ors. (supra)
reiterated in case of M/s Sana Reaubrs anate Limited & other Vs Union of
India & others SLP (Civil) No. 13005 pf 2020 dec1ded on 12.05.2022. observed

1 Llos Bk
as under: - Yo o8

gk

“25. The unqualified.right of the allottee to seek refund referred Under Section
18(1)(a) and Section19(4) of the Act is not dependent on any contingencies or
stipulations thereof: It appears that the legislature has consciously provided this
right of refund on demand as an uncondltional absolute right to the allottee, if
the promoter fails to give possession of the apartment, plot or building within the
time stipulated undeg;,the terms of the agreemenzregardless of unforeseen events
or stay orders of the Court/Tribunal, which is.in‘either way not attributable to
the allottee/home buyer the promoter is under an obligation to refund the
amount on demand with.intérest at the rate prescribed by the State Government
including compensation in'the manner provided under the Act with the proviso
that if the allottee does not wish to withdraw from the project, he shall be entitled
for interest for the perrod of delqy txll handmg over possession at the rate
prescribed.” a2 B AN A

i

The promoter is responsible for all obhgatlons resp0n51b111tles and functions
under the provisions of the Act of 2016, or the rules and regulations made
thereunder or to the allottees as per agreement for sale under Section 11(4)(a).
The promoter has failed to complete and give possession of the unit in
accordance with the terms of agreement for sale. Accordingly, since the allottees
wish to withdraw from the project, the respondent is liable without prejudice to

any other remedy available, to return the amount received by him in respect of
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the unit with interest at such rate as may be prescribed under the provisions of
Section 18(1) of the Act of 2016.

Accordingly, the non-compliance of the mandate contained in section 11(4)(a)

read with section 18(1) of the Act on the part of the respondent is established.

As such, the complainants are entitled to refund of the entire amount paid by

them at the prescribed rate of interest i.e., @ 11.10% p.a. (the State Bank of India

highest marginal cost of lending rate [MCLR] applicable as on date +2%) as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 from the QQte Qf each payment till the actual date of

refund of the amount within the tlmelmes provrded in rule 16 of the Haryana

Rules 2017 ibid. AT DS

Directions of the Authonty “ ‘? e \

Hence, the Authority hereby passes tlus order and 1ssuethe following directions

under section 37 of the Act to ensure comphance of obhgatlons casted upon the

promoter as per the functions entrusted to the authority under section 34(f) of

the Act: _ 4 j

i. The respondent no.1 i.e.,LSI'a:'; Reaitors Pyt. Ltd. is directed to refund the

amount received by it from each gf the cemplamant[s) along with interest
at the rate of 11.10% p a. as prescrlbed under ru]e 15 of the Rules, 2017
from the date of each payment till the actual date of refund of the deposited
amount. (

ii. Aperiod of 90 days is given to the respondent to comply with the directions
given in this order and failing which legal consequences would follow.

iii. The respondent is further directed not to create any third-party rights
against the subject unit before full realization of the paid-up amount along

with interest thereon to the complainants, and even if, any transfer is
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initiated with respect to subject unit, the receivable shall be first utilized for

clearing dues of allottee /complainants.

iv. No directions are being passed in the matter qua respondent nos. 2 in view
of the moratorium imposed under section 14 of the IBC in NCLT case IB-
204/ND/2021 titled Union Bank of India versus M /s Supertech Limited.

35. Complaint as well as applications, if any, stands disposed of accordingly.

36. Files be consigned to registry.

Dated: 09.05.2025 S5° AT <\, (Arun Kumar)
£ Gty \"0\ Chairman
</ Haryana Real Estate Regulatory
‘Authority, Gurugram
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