C laint No. 4779 of 2023
GURUGRAM s L <1
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 4779 0f 2023
Date of filing : 16.06.2023
Date of decision : 15.04.2025

1. Col S B Bhandari

2. Mrs. Maya Bhandari

Both R/o: Flat No. 203, Tower 2-], Gurjinder

Vihar AWHO Colony Greater dea Uttar

Pradesh-201315 Complainants

Versus

1. M/s Samyak Projects Pvt: Ltd \
Regd. office: 111, 1# floor, Antmksh Bhawan
K.G. Marg, New Delhis 1100011’5 —

2. M/s Ansal Housing Ltd. (Formerly known as Ansal___‘ \
Housing & Construction.Ltd.)

Regd. office: UGF, Indraprakash, 2;[,

Barakhambha Road, new Delhi-110001 Respondents
CORAM:
Shri Arun Kumar Chairperson
Shri AshokSangwan gy ¢ 4 v 0 "0y Member
APPEARANCE:
Sh. M S Sehrawat (Advocate) Counsel for Complainants
Sh. Amandeep Kadyan (Advocate) Counsel for Respondent no. 1
Sh. Sanya Arora (Advocate) Counsel for Respondent no. 2

ORDER

The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
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be responsible for all obligations, responsibilities and functions under the

provisions of the Act or the Rules and regulations made there under or to

the allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S. No. | Particulars Details
1. Project name and location Xn {fﬁfﬂub 83 Boulevard, Sector 83
Qngx%m
2. Project area 2 ﬁO acres
3. Nature of project /. "¢ -'_Cmnmer‘ﬁ*al Project
- R { eI
4. RERA f Registered | ¢
registered/not:rééiétered 09.0f 2018 Dated ﬁB 01.2018
5. |DTPC license | no. & | License No.71 of §010 dated 15.09.2010
validity status | valid up to 14. 99“’2018
6. Date of execution of’buyer | 20.12.2014 [Pre-RE RA)
Agreement. - (Unsxgned copy annexed- However same
“{.date is admitted by respondent no. 2 in its
A @Ieamngs atpage 1 of its reply)
| [} £page%6 24 of complaint)
7 Unit No. | S-115;Type- Shop
(Page.no. 28 of complaint)
8. Unit area admeasuring 259 sq. ft. (Saleable Area)
(Page no 28 of complaint)
9. Possession clause Clause 30 of new BBA
The Developer shall offer of the unit any
time, within a period of 42 months from
the date of execution of agreement or
within 42 months from the date of
obtaining all the required sanctions and
approval necessary for commencement of
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construction, whichever is later subject to
timely payment of all dues by Buyer and
subject to force-majeure circumstances as
described in clause 31. Further there shall be
a grace period 6 months allowed to the
developer over and above the period of 42
months as above in offering the possession of
the unit. [Emphasis
Supplied]

(As on page no. 35 of complaint)

10. Due date of Possession 20,01,_20 18
: ‘Iated to be 42 months from the date
tion of the agreement including
pga*lod of 6 months)
11. | Sale consideration % Rﬁ. 21964 6&2%

i

| (Customer iedger dated 10.05.2018 at

Q' pageénﬁmf complquunt]
12. | Total amount paid by the | Rs. 16,27,127 /-
campiainants (Customer ledger dated 10.05.2018 at
i page 47 of corgplamt]
13. | Public notice ‘sent’ by 16.12. zgzoa,yd 04.05.2023 respectively
respondent no.2" St;;tjhg f, faint
Samyak project private,|. W‘%e é,%o cgmp )
limited  has ' ?_ RS
possession  of ; $$$$$$$ &
project and req?ge,sied_ ﬂ‘l,e :’;; 8 LS L
allottees to submit/the | % = + & %W/
documents for KYC x N 2
14. |Notice  to ' execute | 14.06.2023
addendum agreement &E of faint
itk Sakeiii (Page 55 of complaint)
15. Offer of Possession Not Obtained
16. Occupation Certificate Not Offered

Facts of the complaint

The complainants have made the following submissions in the complaint:
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That the complainant a senior citizen and retired Col was looking to
start own business at Gurgaon thus booked a shop during in “Ansal Hub
83" Sector 83 Village Sihi Gurgaon. A veteran Colonel on the verge
of retirement was looking for a small affordable shop at Gurgaon for
some income source for post-retirement. Millinium City, Gurgaon
offered better opportunities and decided to book a shop in Ansal
Housing Ltd. Promoted “Ansal’s Hub 83, Boulevard Gurgaon”, Sector
83 Gurgaon. The shop-S-115, I:the project named Ansals Hub 83
Boulevard, Sector 83 Gurgaoqwas booked by S B Bhandari on
23.11.2013.

That builder buyer agreemen’c was Wglgned between the parties on
20.12.2014 bearmg unlt no. &1}5 haansuper area of 259 sq. ft. the
basic sale price of the»unlt was Rs.__l_B.,l 1,769 /- and possession was to
be offered within 42 months a’s per clause 30 of the agreement.

That M/s Samyak Projects Pvt i.td entered into agreement to buy
landon 01.04.2013and . a sale deed was executed on
18.11.2014 with Abhas“h*g:' V'a'ﬁka -ecqulnng the rights, title & interest
of Abhash in the scheduled property, along with all the rights to
develop the permitted FS, as such the SPPL is the land owner of the
project land and all the rights for.the construction and development of
a real estate project by virtue of 5 sale Memorandum of Understanding
between M/s Samyak Projects Pvt. Ltd and Ansal Housing Ltd.

That glitches surfaced in the project and development stopped by 2016
and complainants sent an email dated 16.12.2017 regarding a true
report from the Ansal Housing Ltd office, which was never replied to

and again complainants sent e-mail dated 05.04.2018 regarding the

same.
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That the respondent was sending only payment reminders and not
replying to the emails showed that the respondent was trying to
swindle the maximum money before abandoning the project.

That the dispute between Samyak Projects Pvt. Ltd and Ansal Housing

Ltd is public information and it sent chilling sensations to the allottees.

C. Relief Sought by complainants: -

a.

Interest for every month of delay at 24% p.a. or @as per established
norms of Authority, may be grgntpd w.e.f. 19.06.2018 (due date of
possession) to the date of ﬁllng%ffhfs ‘complaint to be paid now.

Monthly payment of delay possessmn charges thereafter till actual

{ !

possession. - B SN
Any interest charged frommﬂle complalnants @18% p.a. to be
converted to the same rate of mterest as for D;J?C.ﬁ

Respondent be directed to 'vh.an'dover possession to the complainants
without any pre- condtt:lons and without fugther delay along with a
copy of Occupatlon Ceruﬁcate granted by the. competent authority.

Respondents are liable'to coﬁipgnsate complamants to the tune of Rs.

Obe lakh-toward forced l1_pga_t_1qn costs.

4. On the date of hearing, the Authority .explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Short affidavit on behalf of respondent no. 1. i.e., Samyak Project Pvt.
Ltd. filed on 10.04.2024:

5. Thattherespondentno.l i.e., Samyak Projects Pvt. Ltd. and respondent no.2

i.e., Ansal Housing Construction Ltd. entered into a MoU dated 12.04.2013

in respect of construction and development of a project known as Ansal

Boulevard 83situated on a land admeasuring 2.60 acres situated in Village

Sihi, Tehsil & District Gurgaon. As per MoU, the respondent no.2 being the
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developer, made sale of various units to the allottees, executed builder
buyer agreement with allottees and also received sale consideration
amount from the allottees. The respondent no.1 was not a party to any
builder buyer agreement executed between the respondent no.2.

That respondent no.2 failed to fulfil its obligation under the said MoU.
Therefore, due to abject failure of respondent no. 2 to perform its
obligations under the said MoU, the respondent no.1 being left with no other

option, terminated the said MoU wdetermlnatlon notice dated 10.11.2020.

That the respondent no.1 also pubIJ "_'a pubhc notice in the newspaper
dated 16.12.2020 informing the plfblhcﬁat-large about the termination of said
MoU by respondent no.1 due tO hrqach_ of the terms of MoU by the
respondent no.2. ik ﬁw .
That the respondent nQZ challenged the terrnmatmn of MoU before the
Hon'ble HC of Delhi in OMP (I) (COMM) N‘o 431 of 2020 in the matter titled
as “Ansal Housing L:mrted VS. Samyak Pro;ects Prrvate Limited” under Section
9 of the Arbitration and Conc111atlon Act, 1996 ;Fhe Hon’ble HC of Delhi was
pleased to refer the matter to Arbrtratlon and appomted Justice A.K. Sikri,
(Retired Judge of Supreme Court) as.the sole Arbitrator.

That the learned arbitrator rejected fhg_gprayer of ‘i‘épondent no.2 for stay
on the termination of MoU and directed the respondent no. 2 to handover
the possession of the said project 0;1 14.10.2021 to respondent no.1 for
taking over the balance construction of the said project and the Ld. Arbitral
Tribunal, passed various orders on time to time in favour of respondent and
against the AHL till today.

That the respondent acting in good faith and in the interest of public at large,
in benefit/interest of the allottees of the aforementioned project, the

respondent sought to authenticate and verify the veracity of the
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agreements/allotments made by AHL and urged the allottees including the
complainants vide various emails to come forward for KYC process.

It came to the knowledge of respondent no.1 that respondent no2. Has done
several dummy transactions by creating fake profiles of allottees. Thus, the
respondent no.1 issued notice dated 04.05.2023 to the complainants for
verification of the complainants and legitimacy of the transaction
undertaken by respondent no.2.

After verification process of the complamants and legitimacy of the

P

transaction undertaken by respon&éh ] 0:2 found that complainants are

under dummy transactions proﬁles %
Y % |

was received from complamants The said Ansal Housmg Ltd. executed the

svaﬁsfactory response or compliance

agreement with the comp[amants are anymalfeasance and intentionally as
dummy transactions and fgr that complalnants W@uld not entitled to make
any claim, not initiate any civil, crlmmal or legal “prbceedmg of any nature
whatsoever against respondent nq_.,l. As rgsponde_gt no.1 was not a party to

the agreement executédﬁ“i’f"’agfly ‘with respond'én’% no.2. The captioned

complaint is liable to be dlsmlssed agamst«respondent no.l.

That the respondent no.1 has proceedeﬁ Wt@ commission experts who are in
the process of determining the stat% cf the construction and the further
steps/constructions necessary to compléte the prOJect respondent no.1 is
making its best endeavor to ensure that the progress of the said project is
being affected by frivolous and premature challenged being made against
the efforts of respondent no.1.

That the respondent no.1 as a land owner have their limited liabilities to the
extend provided the land only. Not sign any builder buyer agreement, and
don’t’ have any obligation towards builder buyer agreement with the

complainants. Though the respondent no.1 is in no way liable for
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performance of any contract with the allotment/allottees as applicant was
not a privy to the any contract with the allotment/allottees as applicant was
not a privy to the any contract with them and all the documents were
executed by the AHL in favour of allottees.

That the complaint filed by the complainants is not maintainable in the
present form and is filed on the false and frivolous grounds. The bare
reading of the complaint does not disclose any cause of action in favour of

the complainants and the present co'mplaint has been filed with malafide

and hampering the project.

That the respondent no.1 conﬁrms that thl§ bookmg is a part of a dummy
transaction made by AHL

Reply by the respondent no. 2. -

The respondent no. 2 has contested the cofnplamt on the following grounds:

a. That the complamants had agproacfled the respondent for booking a
shop no. S-115 in an upeo»m-__z;ng_ -prolect A__ns_al Boulevard, Sector 83,
Gurugram. Upon the sdfi§ﬁicﬁoh of the complainants regarding
inspection of the 51te, tltle, mcatlgn plans, etc. an agreement to sell
dated 20.12. 2014 was signed between the parties.

b. That the current dispute cannot be governed by the RERA Act, 2016
because of the fact that the builder buyer egreement signed between
the complainants and the respondent was in the year 2014. The
regulations at the concerned time period would regulate the project
and not a subsequent legislation i.e. RERA Act, 2016.

c. Thateven if for the sake of argument, the averments and the pleadings

in the complaint are taken to be true, the said complaint has been

preferred by the complainants belatedly. The complainants have
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admittedly filed the complaint in the year 2023 and the cause of action

accrue on 20.12.2018 as per the complaint itself. Therefore, it is
submitted that the complaint cannot be filed before the HRERA

Gurugram as the same is barred by limitation.

d. That even if the complaint is admitted to be true and correct, the
agreement which was signed in the year 2014 without coercion or any
duress cannot be called in question today. The builder buyer
agreement provides for a penalt}z 1n the event of a delay in giving
possession. It is submltted_‘tdgf C]%l]se 34 of the said agreement
provides for Rs. 5/ sq.ft. per tﬁontﬁ on super area for any delay in
offering possession of the u;ut as mentmr;led in clause 30 of the
agreement. Therefpre thg c‘omplau}ants wouid be entitled to invoke
the said clause and is barred {rom approachmg the Hon'ble
Commission in erd,ef' to alter the penalty:clalise by virtue of this
complaint more than 8years after it was agreed upon by both parties.

e. That the respondent had in due course of timé obtained all necessary
approvals from the concem@d ‘authorities. The permit for
environmental clearances for. proposed group housing project for
Sector 103, Guruglram, HaWana on 20 02 2015: Similarly, the approval
for digging foundation and b_asegpent was obtained and sanctions from
the department of mines and geoﬁllo'gy were dbt;ined in 2012. Thus, the
respondents have in a timely and prompt manner ensured that the
requisite compliances be obtained and cannot be faulted on giving
delayed possession to the complainants.

f.  That the respondent has adequately explained the delay. The delay has
been occasioned on account of things beyond the control of the

respondent. The builder buyer agreement provides for such
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eventualities and the cause for delay is completely covered in the said
clause. The respondent ought to have complied with the orders of the
Hon’ble High Court of Punjab and Haryana at Chandigarh in CWP No.
20032 of 2008, dated 16.07.2012, 31.07.2012, 21.08.2012. The said
orders banned the extraction of water which is the backbone of the
construction process. Similarly, the complaint itself reveals that the
correspondence from the respondents specifies force majeure,
demonetization and the orders of the Hon'ble NGT prohibiting
construction in and around Del}ﬁ”and the COVID -19 pandemtc among
crucial junctures for cénmderah}e spells

That the respondent and the complamaht’e admnttedly have entered
into a builder buyer agreernent whlch prov1de§ for the event of delayed
possession. Clause 31 of the bullder buyer agreement is clear that there
is no compensat:lon to be sought by the complamants/prospectwe
owner in the event ofdelay in posseSS;pn y

That the respondent has clearly QIZOVidEd in clause 34 the
consequences that foﬂomfrom delayed@osse551on The complainants
cannot alter the terms of t&e eontract by prefert‘mg a complaint before
the Authority. |

That admittedly, the complaiﬁaﬁfs had sign’eci and agreed on builder
buyer agreement dated 20.12.2014. Perusal of the said agreement
would show that it is a tripartite agreement wherein M/s Samyak
Projects Pvt. Ltd. is also a party to the said agreement.

That the perusal of the builder buyer agreement at page 3 would show
that M/s Samyak Projects Pvt. Ltd. not only possesses all the rights and

unfettered ownership of the said land whereupon the project namely
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Ansal Boulevard, Sector 83 is being developed, but also is a developer
in the said project.

k. The said M/s Samyak Project Pvt. Ltd. in terms of its arrangement with
the respondent could not develop the said project well within time as
was agreed and given to the respondent, the delay, if any, is on the part
of M/s Samyak Project Pvt. Ltd. not on the part of respondent, because
the construction and development of the said project was undertaken
by M/s Samyak Project Pvt. Ltd. In an arbitral proceeding before the

-:' ey

Ld. Arbitrator Justice A.K Slkl'l ,‘Shmyak Project Pvt. has taken over

the present project the respondent for completion of the project and
the respondent has no locus ot; %@y in tl‘ie present project.
Copies of all the relevant dogumentshavq been ﬁled and placed on record.
Their authenticity is nol; ;nﬁdlspute. Heng%, the com.plalnt can be decided on
the basis of these und;iéputeq " d%%umerfts and _%suglpission made by the

parties.

Jurisdiction of the Authorlty

iy
g e

The Authority has complete territorial and sub]ect matter jurisdiction to
adjudicate the present complamt Qgrghe reasons glgen below.
FITerrltorlal]urlsdlctlon { ;; g " 5

As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by Town
and Country Planning Department Haryana the jurlsdlctlon of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

F.II Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyancek f;._ah' the apartments, plots or
buildings, as the case maybe 0. the allottees, or the common areas
or the competent authority, as the
case may be; &:‘*-:@}5_3?5 e

Section 34- Functwns of the’A utbomy

\\ £w,z

34(f) of the Act | prov;des*to qlsum con:pﬁaﬂce .of the obligations
cast upon the promoters, the: allottees and the real estate agents
under this Act-and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complamt regardmg non-compliance of
obligations by the promoter leavmg asme compensatlon which is to be

decided by the ad]udlcatmg ofﬁcer if pursuegl by the complainants at a later

i

s : "
i e 3

% . B

stage.

Findings on the ob]ectlohs rﬁlsed By the responﬂents

S

G. I Objection regarding no prnvnty of contract between respondent no.1 i.e.,
M/s. Samyak Prolects Pvt Ltd. and the complamants

The respondent no.1 i.e, M /s. Samyak Projects Pvt Ltd has raised an
objection that there is no privity of contract between the complainants and
respondent no.1 as it was the sole responsibility of respondent no. 2 to
construct and handover the units to the allottees and all the consideration
amount has been received by respondent no.2 from the allottees.

The Authority observes that although the BBA placed on record by the
complainants does not bear signatures of any of the parties, the respondent

Page 12 of 25




i HARERA
GURUGR AM Complaint No. 4779 of 2023

no. 2 as admitted to have executed the same on 20.01.2014. However,
respondent no.1 i.e., Samayak Project Pvt. Ltd. has denied privity of contract
between the complainants and the respondent and denied signing the
document. So far as the factum of a MoU between respondent no. 1 and 2 is
concerned, the same is under arbitration which is still pending. In view of
the above, the liability for performance of the contractual obligations qua
the BBA would lie entirely on part of respondent no. 2 i.e., Ansal Housing
Limited. 7.8

G.II Objection regarding ]urlsqgjgtifm' of authority w.r.t. buyer’s

agreement executed prior to éonﬂing into force of the Act.
A1

25. The respondent/promoter no.Z"’haﬁalsed an ob]ectlon that the current
dispute cannot be governed by the RERA Act 2016 because of the fact that
the BBA signed between the complamants and the respondent no.2 was in
the year 2014. The Authority is of the view that the Act nowhere provides,
nor can be so construed, tfliatiall previous a'greements will be re-written
after coming into force of the. Act Therefore the prov1310ns of the Act, rules
and agreement have to be read and 1nterpreted harmoniously. However, if
the Act has provided for deahng with certam speczﬁc provisions/situation
in a spec1ﬁc/part1cular manner, theQn that srtuatlon will be dealt with in
accordance with the Act and the rules after the date of coming into force of
the Act and the rules. Numerous provisions of the Act save the provisions of
the agreements made between the buyers and sellers. The said contention
has been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on
06.12.2017 which provides as under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottees
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prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter......
122. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to some extent
be having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. We de.not have any doubt in our mind
that the RERA has been framed fﬂ t]‘le larger public interest after a
thorough study and discussion’ mi .dé,"fdt the highest level by the
Standing Committee and Se @m:ttee, which submitted its
detailed reports.” o Tk
26. Also, in appeal no. 173 of 2019 t;tled ag*Magrc Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dah!ﬁa,ln %rder dated 17 12.2019 the

Haryana Real Estate Appellate Tnbiiiiél has observed—

“34. Thus, keepmg in view our- aforesatd dfscussfon we are of the
considered opinion that the provisions of the ‘Act are quasi
retroactive to some extent in pperatmn and willbe applicable to the
agreements for" sgje entered mrt:z:v\é even/ prwm to coming into
operation of the %\EC wbére the trans gan are still in the process of
completion. Hence'in case o?%“elaym eoﬁér/ livery of possession
as per the terms and con&ftrans“of the agreement for sale the
allottees shall be entitled to the' mtérest/ delayed possession charges
on the reasonablerate of interest as pf‘oﬁd@d in Rule 15 of the rules
and one sided, unfair and unreaas&nabfem rate-of compensation
mentioned in the agreemen t for sa[e is liable to be ignored.”

27. The agreements are sacrosanct’-save ‘and excep? for the provisions which
have been abrogated by the Act itself. Further, it is noted that the
agreements have been executed in the manner that there is no scope left to
the allottees to negotiate any of the clauses contained therein. Therefore,
the authority is of the view that the charges payable under various heads
shall be payable as per the agreed terms and conditions of the agreement

subject to the condition that the same are in accordance with the
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plans/permissions approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules, statutes,

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

Moreover, as per proviso to section 3 of Act of 2016, projects that are
ongoing on the date of commencement of this Act i.e.,, 28.07.2017 and for
which completion certificate has not been issued, the promoter shall make
an application to the authority for. registratlon of the said project within a
period of three months from the' datgofﬂommencement of this Act and the

relevant part of the Act is reprodue%%eréunder -

“Provided that projects that agg ongoing on the date of
commencement of this Act and?or which the completion certificate
has not been issued, the promoter sf;g?! make' an application to the
Authority for reg;stmt;on of the said project within a period of three
months from the date of com mencement of this Act”

The legislation is very clear in this aspect that a pi'oiect shall be regarded as
an “ongoing project” until receipt of Completlcn; certlflcate It is important

to note that till date, the respondent/bmlder has not obtained the

i
- ﬁﬁ

completion certificate till the commencemeﬁt oﬁthe Act, 2016. After taking

o.;&

note of the statutory prov1310ns as mentloned in Section 3 of the Act of 2016,
@ ’%«3&
it is observed that the Act of 2016 i§ retroactive in nature and covers all

ongoing projects for which completion-certificate has not been issued by the
competent authority. ' U\ Vv

Further, the Hon'ble Supreme Court of India in Civil Appeal No(s). 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Private
Limited vs. State of U.P and Ors. has observed that:

52. The Parliament intended to bring within the fold of the statute
the ongoing real estate projects in its wide amplitude used the term
“converting and existing building or a part thereof into apartments”
including every kind of developmental activity either existing or
upcoming in future under Section 3(1) of the Act, the intention of
the legislature by necessary implication and without any ambiguity
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is to include those projects which were ongoing and in cases where
completion certificate has not been issued within fold of the Act.

Therefore, in view of the above, the plea advanced by the respondent/
promoter is hereby rejected.
G.III Objection regarding delay due to force majeure circumstances.

The respondent no.2 has raised a contention that the construction of the
project was delayed due to force majeure conditions such as various orders
passed by the Hon'ble Punjab and Haryana High court, Hon'ble NGT,

shortage of labour, demonetisation, outbreak of Covid-19 pandemic. Since

there were circumstances beyond, themntrol of respondent, so taking into
o b 15‘“‘ ft ,_

consideration the above-mentloil':,,' ?w;sj the respondent be allowed the

&'\\@

period during which his constructloh actlvftles came to stand still, and the
said period be excluded while Calculating the due'date. In the present case,
the admitted BBA was executed bétweeﬁthe partles on 20.01.2018. As per
clause 30 of the BBA, che due date for offer of possessmn of the unit was 42
months from the date of ex‘ecuuon of the Agreement or 42 months from the
date of obtaining all the requ1red sancnons and approvals necessary for
commencement of construcgogl, wmqhever% is -I;afer, along with a grace
period of six months over and ebo.fe fhe*s;liavpgfiod. The period of forty two
months is calculated fg;om the dat@ ogeXecution of the agreement. The BBA
has been executed between the partles on 20.01. 2014 the period of 42
months from 20.01. 2014 comes out to- ‘be’ 20.01.2018. Further, an
unqualified grace period of six months has been agreed between the
complainants and the respondents to be granted to the respondents over
and above the said 42 months. The same is granted to the respondents,
being unqualified. Thus, the due date of possession comes out to be
20.01.2018. Since, a grace period of six months has already been granted to
the respondent, any further grace would amount to undue advantage in
favour of the respondents. The respondent no.1 have submitted that due
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to various orders of the Authorities and court, the construction activities
came to standstill. The Authority observes that though there have been
various orders issued to curb the environment pollution, but these were for
a short period of time and are the events happening every year. The
respondents were very much aware of these event and thus, the promoter/
respondent cannot be given any more leniency based on the aforesaid

reasons.

Findings on the relief sought by the complainants.

H.I Interest for every month of delay at 24% p.a. or @as per established
norms of Authority, may be granted w.e.f. 19.06.2018 (due date of
possession) to the date of ﬁlmg%tﬁiﬁ complaint to be paid now.

H.II Monthly payment of delay poqsession charges thereafter till actual
possession.

H.III Any interest charged from the complainants @18% p.a. to be converted
to the same rate of interest as for DPC..

H.IV Respondent be directed to handover possessmn to the complainants
without any pre-condmons and without further delay along with a
copy of Occupation Ce;-tlﬁcate granted by the competent authority.

In the present matter the complalnants were alletted unit no. S-115,

admeasuring 259 sq. ft. in: the prolect "Ansal Hub 8? Boulevard” Sector 83
by the respondent-builder vide admltted ﬁBA dated 20.12.2014. However,
a confirming party in ?thg sald, agre?_gn_r_ljer_l__t. {@snpéger _c__lause 30 of the BBA,
respondent no. 2 was obligatgd to éomplete the construction of the project
and hand over the possession of the{'sﬁbjec't unit within 42 months from
obtaining all the required sanctions and approval sanctions and approval
necessary for commencement of construction, whichever is later. The due
date of possession is calculated from the date of BBA i.e,, 20.01.2019 since
the date of commencement of construction is not known. The period of 42

months ends on 20.01.2014. As far as grace period of 6 months is concerned
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the same is allowed being unqualified. The Occupation Certificate for the

project has not yet been obtained from the competent authority.

It is evident that the builder buyer agreement dated 20.12.2014 for the
subject unit was executed between two parties, namely M /s Ansal Housing
Ltd. (Respondent No. 2), and the allottees, Col. S.B. Bhandari & Maya
Bhandari. There is no privity of contract between the respondent no.1 and
the allottees, therefore, it would be unfair to attribute any liability on part
of respondent no. 1 in the matter and respondent no. 2 is liable for the
performance of the obligations stlpulated therein. Moreover, costumer
ledger dated 25.06.2018 was lssued by the Ansal Housing Limited which

clearly shows that the payments were recelved by respondent no.2 ie,

[N ™

w 4\;@«“. -,;'[-. } T,
Ansal Housing Limited./ »+ # “ 2F

As per the BBA, respondent no. 1 and respondent no 2entered into a MoU
dated 12.04.2013 where"by the ddvefoprnent and rﬁarketlng of the project
was to be done by the respondent no 2 m terms ofthe license /permissions
granted by the DTCP, Haryana L[Eon Fallure of respondent no. 2 to perform
its obligations as per MoU and complete the construction of the project
within the agreed tlmellne, respondent no. i Lermmated the said MoU vide
notice dated 10.11. ZOZOs and 153ued g pu%lic nohce in newspaper for
termination of the MoU. The matter pursuant to the dispute was referred to
the Delhi High Court under section 9 of the Arbitration & Conciliation Act,
1996 and vide order dated 22.01.2021 Hon'ble High Court of Delhi
appointed the Hon'ble Justice A.K. Sikri, former Judge of the Hon'ble
Supreme Court of India as a sole arbitrator of Arbitral Tribunal.

The complainants in the petition sought various reliefs including to stay the
operation of the termination letter dated 10.11.2020 and the public notice
dated 16.12.2020 till the final arbitral award is given. i.e., Ansal Housing Pvt.
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Ltd. in the petition sought various reliefs including to stay the operation of

the termination letter dated 10.11.2020 and the public notice dated
16.12.2020 till the final arbitral award is given. The Arbitral Tribunal vide
order dated 31.08.2021 granted no stay on termination notice dated
10.11.2020 and no restraining order in this regard was passed against the
M/s Samyak Projects Pvt. Ltd. Further, vide order dated 13.10.2021 of the
sole arbitrator respondent no. 2 was directed to handover the
aforementioned project to the respendent no. 1. Following the directive

outlined in the order dated 13.10. 20@1‘” 'ﬂwt'h'e sole arbitrator, respondent no.

2 handed over the project to respon' en =ng 1 via a possession letter dated
14.10.2021, for the purpose of uﬁgg! .-__mg the remaining construction

tasks. Subsequently, onL902309 2ozz~i-gesble Arbltrﬁt;or directed respondent

no. 1 to finalize the prolect within the stlpulated tlme ne, specifically by the
conclusion of June 2023 and to collect funds from the allottees with a
condition that the amount s0 collected sh‘all be put m escrow account.

In view of the above, the hablllty under provwl(ms gf Section 18(1) of the Act
& Rules read with builder buyer agreement shall be borne by the respondent
no.l. The complainants 1ntenq to gonnuu% W1ﬂ1 the pro;ect and are seeking
delay possession charg}s :interg@st on ghg amaugt pald Proviso to section 18
provides that where an a_allottee__s dges not intend to withdraw from the
project, he shall be paid; by the promoter, In¥ret for every month of delay,
till the handing over of possession, at such rate as may be prescribed and it

has been prescribed under rule 15 of the rules:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building. -

in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

Page 19 of 25



IT{*{ "
20:) GURUGRAM Complaint No. 4779 of 2023
Due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottees
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of

that apartment, plot, building, as the case may be, with interest at such

rate as may be prescribed in this behalf including compensation in the
manner as provided under this Act:

Provided that where an allottees does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed. =Ty (Emphasis supplied)

(

38. Clause 30 of the BBA prowdes qui’“‘flaigging over of possession and is

reproduced below: . %7%"‘? 4]
) 7 %%Eﬂ:ﬁ?; A
Clause 30 -.é A% -“‘J.;‘?"" gLk 4 %,
The Developer shall oﬁer‘p‘" ess‘i’on’ﬁf the umg any time a period

of 42 months f@n‘fthe dateof e e:éi@m ongreement or within 42
months from tbe date of obtammg all required sanctions and
approval necessa}:y for commencement of construction, whichever
is later. Furthg{, there shall be-a grace period of 6 months allowed
to the develaper over qu above the pergodgg 42 months as above
in offering the | possess:on of the umt. \J

i W
%

39. Due date of possession a gd?ﬁlssiblh : ch erlod As per clause 30 of
ty gr p

the BBA, the possession of® the' allofted' unit was supposed to be offered

L

within a stipulated um%ﬁa%e of y thin - 42 mggths from the date of
execution of Agreement or mt’hm&&months from the date of obtaining all
required sanctions an“d approvalé necessary for commencement of
construction, whichever is later. The due date of possession is calculated
from the date of BBA i.e., 20.12.2014 since the date of commencement of
construction is not known. The period of 42 months ends on 20.07.2017. As
far as grace period of 6 months is concerned the same is allowed being
unqualified. Accordingly, the due date of possession comes out to be
20.01.2018. The occupation certificate for the project has not yet been

obtained from the competent authority.
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Payment of delay possession charges at prescribed rate of interest: The

complainants are seeking delay possession charges at the prescribed rate of
interest. Proviso to section 18 provides that where an allottees does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate ofinterest- [Proviso to section 12,
section 18 and sub-sect M).an’d subsection (7) of section
19] A DYTRR T
For the purpose of proﬁié:’, 0 sec ton 12; section 18: and sub-
sections (4) and (7)-of s se tion 19the “interest at the rate
prescribed” shall be the ,Sf;age Bank of India highest marginal
cost of lending rate P e o A
Provided th?zgjn case E‘hg St:ate nk af Indlg ‘marginal cost of
lending rate*(MCLR) is noim m;e!§ it shall be.replaced by such
benchmark lending rates which the State Bank of India may
fix from time to time foHendmg to the genemf public.
The legislature in its w1sdom in the subordmate legislation under the

provision of rule 15 of the rules;s% has d’etermmed the prescribed rate of
interest. The rate of mterest so d@tﬁ;;gllued byth; leglslature, is reasonable
and if the said rule is followed tq,@ward the mterest it will ensure uniform

practice in all the cases. A T

By =
[ 23 = ¥

Consequently, as per WebBith ofcHe ate-Halk Beindla i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) ason date i.e., 15.04.2025
is 9.10%. Accordingly, fhé prescribhed rate of ;nterest will be marginal cost of
lending rate +2%i.e,, 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottees, in case of default. The relevant
section is reproduced below:
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“(za) "interest" means the rates of interest payable by the
promoter or the allottees, as the case may be.

Explanation. —For the purpose of this clause—

the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case
of default;

the interest payable by the promoter to the allottees shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottees to
the promoter shall be from the date the allottees defaults in
payment to the promoter till.the date it is paid;”

'w"'from the complainants shall be

,s\@ :--

charged at the prescribed rate 1.§ ‘ ?%&/g by the respondent/ promoter

3@‘8“55\

which is the same as is bemg granted*te them i m case of delayed possession
. C ik g \

charges. faF /

On consideration of the d@cuments avallable on. record and submissions
made by the parties regardmg contravention as pér provxslons of the Act, the

Authority is satisfied that ti;e rgspondent is in contraventlon of the section

i §-
]

11(4)(a) of the Act by net ba'_ din over Bgssessmn by the due date as per

L N &‘w '8 _ﬁ,,n
the agreement. By virtue ‘of * clause %30 of the buyer’s agreement, the
possession of the sub]ect umt wa;ﬁ;e dehvered w:(thm stipulated time i.e.,
by 20.01.2018. HOWGV%T tlll date n;g Qgcﬂpatlon certlﬁcate has been received

by respondent no.2 and neither, possession has been handed over to the

R
%
i

allottees till date.
The Authority is of considered view that there is delay on the part of the
respondents to offer of possession of the allotted unit to the complainants as
per the terms and conditions of the allotment letter. Accordingly, it is the
failure of the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within the

stipulated period.
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Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the
respondent/promoter is established. As such, the allottees shall be paid by

the promoter interest for every month of delay from the due date of
possession i.e., 15.04.2025 till the date of valid offer of possession plus 2
months after obtaining occupation certificate from the competent authority
or actual handing over of possession, whichever is earlier; at prescribed rate

i.e.,, 11.10% p.a. as per proviso to sectlon 18(1) of the Act read with rule 15

of the rules. (7S

As per section 17(2) of the Act of 201%,%% promoter is under an obligation
to handover the physical pessesswén; BE the sald unit to the complainants. In
view of the above, the gespoyderit &sdlregted to h%ndover possession of the
flat/unit to the complég;iénls in terms of section I*i7[2] of the Act of 2016,
within a period of 2 months after obtamlng occupatlon certificate from the

*&

competent authonty

It is pertinent to ment;on here ‘that Iggtter regardmg the MoU dated

'u&aawws@

12.04.2013 is presently under arbttratmn proceedmgs on orders of the
Hon’ble High Court of Delhi. Therefore so far as handmg over of possession
to the complainants are concerneﬁ %e same would also be subject to the
final outcome of the said proceedings,”

H. IV. Compensation & litigation cost.”
The complainants are also seeking relief w.r.t. litigation expenses &

compensation. Hon’ble Supreme Court of India in civil appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd.
V/s State of Up & Ors. (supra), has held that an allottees is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the
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quantum of compensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in section
72. The adjudicating officer has exclusive jurisdiction to deal with the
complaints in respect of compensation & legal expenses. Therefore, the
complainants are advised to approach the adjudicating officer for seeking
the relief of litigation expenses.

Directions of the authority

. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the A eén'sure compliance of obligations
S

t 6ﬁ.entrusted to the authority under

Ry

section 34(f): P é_’j‘f';

a. The respondent/promoter ne_ 1e ?*A‘hsal Heuslng Ltd. are directed to

cast upon the promoter as per the'

pay interest at the pTe’scrlbed rate of 11. 1@% p.a for every month of
delay from due @ate of possession i.e., 20. 01;2018 till the date of valid
offer of possession plu§ "4 monthsafter obtammg occupatlon certificate
from the competent authOrltX or actual handmg over of possession,

b

whichever is earlier; at prescg;bed rate ie, 11. 10% p.a. as per proviso
to section 18(1) of the Act readmh::h‘%rjule 15 of the rules.

b. The respondent rio 2 iS*"direc?%d to h“‘and over the actual physical
possession of the unit to the complamants thhln 2 months after
obtaining occupation certlﬁcate and. thereafter execute conveyance
deed in favor of complainants within 3 months from the date of
obtaining occupation certificate, subject to the final outcome of the
arbitration proceedings w.r.t. the MoU dated 12.04.2013.

c. The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 11.10% by

the respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act.
d. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.
e. Therespondents are directed to pay arrears of interest accrued within
90 days from the date of order of this order as per rule 16(2) of the
rules.
f.  Therespondent shall not charge anxthlng Wthh is not the part of BBA.
52. Complaint stands disposed of.
53. File be consigned to registry.

- | [Arun Kumar)
'; % ~ Chairperson
e I
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Haryana Real'ﬁgtgtg Regulatory Authgrlty, Gurugram

Dated: 15.04:2025
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