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HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

1779 ol2023
09.05.2023
13.05.202S

GURUCRANI
BEFORE THE

Complaintno.
Date offllin8:
Date otdecisioo

Computer Network and Telecom lndia Pvtkd
Regd.Address:333,2,d Floor, Sant N aga r, East oi
Kailash, Delhi-110065

Versus

lv/s Ansal Housing Ltd. (Farme.ty knawn ot
t 1aus1n9 & Consttu.tion Ltd )
Regd. officer 1s UGF, lndraprakash,
Earakhambha Road newDelhi -110001

CORAM:
ShriArun Kumar
Shri Vrlay Kumar Coyal
ShriAshok Sangwan

APPEARANCE:
Sh. Ss Hooda (Advocatel
sh Amandeep Kadyan lAdvocate) alons
with Sh. DushvantAroraAR

ORDER

1. The present complaint has been nled by the compla,nants/allottees

under section 31 ofthe RealEstate (Regulation and Developmentl Act,

2016 (in short, the Actl read with rule 28 of the Haryana Real Estate

(Regulatlon and Developmentl Rules,2017 (in short, the Rulesl for

violation ol section 11(4)[a) of the Act wherein it is inter otio

prescribed that the promoter shall be responsible lor all obligations,

responsibilities and iunctions under the provisions ot the Act or the

21,
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Memb€r
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Counsel tor Respondent
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Rules and regularions made rhere under or to the d ottee\ rs per lhe
agreement for sale executed inaerse.

Unit and prolecr related details

The particulars ofunit deraits, sale consideration, the amount paid by

the complainants, date ofproposed handing ove. the possession, delay

period, ifany, have been detaited in the following rabular form:

Io"ttt.

registered/not registered

l
'l

Projecr nameand lo.ar,on

DTPC Iicense no. & validiry
29.05.2Cr11

25 A9 2IJ12

lDate ol ransfer of unit in 02.o4.2A74

c-0401

1895 sq. ftUnrtarca admeasuring

rhe Devetoper shott oller pose$on
of the unit ont tihe o penod ol 12
months lrom rhe rlate ol ex.cutlon
ol Agreement or wtthtn 1Z mon.hs

Fom the cloae ol obtalalag oll
requlred sanc.lons an.l oryrovol
necesery lor connencenent ol
constructlon, whichevet is lote.
Furthet, there shall be a grace penod

Croup HousinA P.otect

i---'l
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Date of commencement of 0t 10.2013

01.10.2017

lcalculated lrom 01.10.2013 i.e. date
of Comhencement of Consrrudion
beinglater. crace perlod of6 months

Due date ofPossession

Occupation Certrflcarc N.t

allowed be,ng unqual,fi edl

of 6 nonths ollowed to

nonths as obove in

lL
13_L
11,

< 67,01,,900 /
Ipg. 36 oicomplaintl

12.42.2019 at

136.14,488/.

B, Facts of the complalDt

The complainants have made the following submissions in the

a. Thatthe complainanrs came into contact with Mr. Suman Kirtiand

Mr. Vinod Kumarwho informed the complainantthat respondent

companies are developinga project "ANSAL HEICHTS" affordable

group housinS society stuatedatSector-86, curugram. M.. Suman

Kirti and Mr. Vinod Kumar also informed the complainant that

they have booked a Unit/Flat bea.ing No.C'0401, having sup€r

built up area of 1895 Sq. Ft. situated at Sector-86, Gurugram, in

the above said project and the respondent company has also

issued an allotment letter in thei. favour. I\4 r. Suman Kirti and tvlr.

Vinod Kumar told the complainant that he has already paid an

amount ofRs.23,72,512l- to thecompany. Mr. Suman Kirtiand Mr.

Vinod Kumar requested to the complainant to get transier ofthis
Pa8€ 3 oi23
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fldr in Il'eir ndme ar they dre rn drrF neFd or money dnd they

cannot afford this unit anymore. Ongoing through the attractive

Brochure, thepayment p lan and assu.ance given by the otficiats of

the respondent companies and Mr. Suman Kirt, and M.. Vinod

Kumar regarding constructing of various p.ojects rn Gurugram

and other Districts ofHaryana within the sripulated period. tt was

intimated, the rates ol the properties, would soar to the great

high's and by the reputation of the respondenfs company, the

complainant decided to buythesald booked residenrialunit from

Mr Suman Kirti and l\.{r. Vinod (umar. The said unit was duly

transterred in the name oacomplainant vide Transfer Letter duly

signed by the authorized person ofthe respondent company and

an Agreement to Sell betlveen l\4r. Suman Kirti and tvtr. Vinod

Kumar and complainantwas also executed.

The complainantsduly paid thesettledamounrto Mr. Suman Kirii

and Mr. Vinod Xumar as mention€d in the agreement to sell

executed between Mr. Suman Kirti and Mr. Vinod Kumar and

complainant has paid the settled amount to Mrs. suman xirti and

That apart arom issuing a payment receipt on different dates,

acknowledging the .eceipt of amount, the respondent company

also issued a allotment letter Dated 16.01.2013 ca.rying the

details ot unii allotted and also the details of amount to be

deposited by the complainants time to time as per payment plan

opted by the complainants as perAnnexure.

That the complainant deposited the requ,red amount as per the

payment plan opted by the complainant according to the

Apartment Euyer Agreement, which was executed between the

GUR
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admifting all

agreement as

company.
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and the respondent company on 25.09.2012

the details of terms and conditions of the said

and wh€n it wa! required by the respondent

e l ha!:s per one ofthe terms and.onditions olthe said Agreement

dated 25.09.2012, it was agreed and settled between rhe

complainant and the respondent company that the possession of

the said Unit/Flat shallbe handed overto the com plajnant within

the period of42 months from the date olapprovalofbuilding plan

or on or before 25.02.2016. Hence, from the above sa,d clause as

mentioned in Aparrmeot Buyer Agfeement dated 25.09.2012, the

respondent company was duty bound to handover the physical

possession of the above said Un,t/FIat to the complainants

positively up to 25.02.2016 but tilldate nothing has been don€ in

I That the complainant without making any kind of delay always

deposited the amountrequired as perthe payment plan /schedu le

opted by the complainants immed iately on receipt oiletters from

the respondent company and in total the complainants paid an

amount of Rs. 14,98,851/- which has also been admitted and

acknowledged by lhe respondent's company omcials. The Stamp

Duty + Registration Charges & Administrative Charges as

mentioned in the payment plan is liable to be payable by the

complainant and that too at the time of regiskat,on of sale deed

and possessron ot the flat.

g. That t.om the above said timely payments made by the

complainant in the .espondent conpany leaves no rota oldoubt

that the complainant has been very sincere and honest while
Page s of23
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complyrng with the lerms and condir,ons orrh€ letter ofallorment

dated 16.01.2013 as wellas ofApartment Buyer Agreement dated

2s.09.2012 as the same was agreed and settled to be payable at

the time oi offer ol pea€eful physical possess,on complete in aI
respect ofthe said tinit by the respondent company.

That instead oladmitting the,r iaulr/negligence on account ofnot

offering the possession oithe said Unirto rhe complainantwirhout

being fit for living, respondents kept on issuing reminders for

illegaldemand of payment regularly. That the respondent rarher

had crossed a1l the limits by keeping aside allthe provisions oftaw

ol the land and wjthout bothering having any fear of narural

justice of law, they kept on sending rheir illegal demands to the

complainant regularly.

That on account of issuance of the above illegal demands

regularly, followed by reminders and cla,ming huge amount

without the,rbeingany justlfication lea!€s no doubt in the minds

oi the complainants that the respondent berng such a type of

company which firsdy trapped the several innocent hom€ buyer

cLrstomers ljke the complainarts by sh owing att ractive brochu.es

boosting about the reputation of the respondent company and

once the customers like the complainant are trapped in their net,

the builder company without having fear of law of land

continuously carried on its demands of amount without having

any norms leaviDg the customers, like the complainants to run

from pillar to postwithout thejr beinB any faulton thei. pa.t.

That on account of not completing the const.uction ofthe above

said Unit allotted to the conrplainant within the stipulated period

ol42 months, the complainanthad suffered a huge monetary loss
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The acr Jno condud o, lhe respondenr\ have rtso \ndtched lhe

mentalpeace ofrhe complainants. The tollow,ns are the details of
nronetary losses wh,ch had been suffered by the comptajnant on

account of total negligence/carelessness on the part of rhe

That, the complainant approached the respondenr many times

and requested him wilh lolded hands to hand over the physical

possession of the said unit/flar. But the respondent did not even

botherto respond the buyerandpaid no heed to his requesr. That

as the Respondent has failsd to discharge his liabilities to

complete the project and handover the peacefut physicat

possession oithe allofted unit / space to the complainant within

the stipulated time and thus the respondent has cheated the

complainant to invest their hard-earned money on believing upon

their lalse assurances The Respondeot in a mast€r minded and

scripted way succeeded to their ultedor motive and caused

wrongfullosses to the complsinant for their wrongiu I gains. Thus,

the Respondent has not only breached the r.ust ol th€

complainant but also jn a planned and thoughtful way cheated/

defrauded the complainant. The complainant due to their said

illegal acts, conductand misdeeds,suflered mental agony,sorrow,

traum, and apathy.TheRespondentinvolvedin theswindlingand

embezzlement ol funds ol not only of the complainant but

similarly situated innocent people at large. That due to illegalacts

and conducts oithe Respondent, the Complarnant had suffered to

great mental agony, physical harassment, financial loss,

humiliation, hence the respondent is liable to pay the delay

GUN
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possession charges and handover the physical possession to the

Rellefsought by the complainants:

Thecomplainants havesoughtfollowingreliefts).

a. Di.ect the respondent to handover the physical possess,on atong

with the delayed possession charges along with compound

interest @240lo p.a. to the complainanr.

b. Direct the respondenr to pay rhe compensat,on ior nor providing

entrance and interior accordingro rhe layout plans as was shown

to the complainant.

On the date ol hearing, the authority explained to rhe

respondent/promoter about the contraventions as alleged to have

been committed in retation to section 11(al (a) ofthe adto plead gu,lty

or not to plead guilty.

Reply by the respondent.

The respondent has contested the complainton the following grounds

a. That the complainants had approached the answering

Respondent ior booking a Flat no. D-807 in an upcoming project

Ansal Heights, Sector 92, Gurugram. Llpon the satisfaction of the

complainant regarding inspeclion ofthe site, title,location plans,

etc. an agreement to sell dated 03.10.2012 was signed between

the parties. That the current d,spute cannot be governed by the

RERA Act, 2016 because of the fact that the builder buyer

agreement signed between the complainant and the answering

Respondent was in the year 2012. It is submitted that the

regulations at the concerned time period would .egulate the

proiect and not a subsequent legislation i.e., RERA Act, 2016. It is
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lu(her submitted that Parlidment wou ld not make the operation

Compiarnr No 1?19 or 202l

h

of n statute retrospective in eftect.

That the complaint specifically admits ro not paying necessary

dues or the full payment as agreed upon under the builder buye.

agreement.lt is submitted thatthecomplainant cannot be attowed

to take advantage of his own wrong. Thar even if lor the sake ot
argument, the averments and the plead,ngs in the complaint are

taken to be kue, the said conplaint has been preferred by the

complainant belatedly. The complainant has admrttedly filed the

complaint in the year 2023 and the cause ol action accrue on

03.10.2012 as per the complaint itself. Th.retbre, it is submifted

that the complaint cannotbe filedbefore the HRERA Curugram as

the same is barred by limitation.

That even iithe complaint is admitted to be true and correct, the

agreement which was signed in the year 2012 without coercion or

any duress cannot be called in quesUon today. It is submitted that

the builder buyer agreement provjdes for a penalry in the event of

a delay in giving possession. lt is submitted that clause 37 of the

said agreement provides for Rs.5/ sq foot per month on super

area for any delay in offering possession ofth€ unit as mentioned

in Clau se 3 1 of the agreement. Therefo re, dr e complainant will be

entitled to 
'nvoke 

the said clause and is barred lrom approacbing

the Hon'ble Commission in order to alter the penalty clause by

virtue of this complaint more than 10 years aiter it was agreed

upon by both parties.

d. That the Respondent had in due course of time obtained all

necessary approvals irom the concerned authorities. lt is

submitted that the permit for
Pa8€9of23
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GURUGRAI/e. environmental .leaH h..s for proposed group housing project for
Sector 103, curugram, Haryana on 20.02.201S. Similarly, the

approval for diggjng foundation and basement was obtained and

sanctions from the department of m,nes and geoloey were

obtained in 2012. Thus, the Respondents have in a timely and

prompt manner ensured that rhe requisjte compt,ances be

obtained and cannor be faulted on giving detayed possession to

the Complainant.

t. That th€ answer,ng Respondenr has adequatety explained rhe

delay. It is submitted that the delay has been occasioned on

account of things beyond the coDtrol of rhe answer,ng

Respondent. lt is turthe; subinitted rhat the builder buyer

agreement provides for such eventuahties and thecause fordelay

is completely cove red in the sa id clause. The Respondent ought to

have complied with the orders otthe Hon'ble High Court ofPunjab

and Haryana at Chardigarh in CWP No. 20032 of 2008, dated

t6.07 .2012,3r.07.2012,21.08.2 012. The said orders banned the

extraction ol water which is the backbone ol the construction

process. Similarly, the complaint itsell reveals that the

co.respondence from the Answering Respondent specifies fo.ce

majeure, demonetjzation and the orders of the Honble NCT

prohibiting construction in and around Delhi and the COVID -19

pandenric among others as the causes which contributed to the

stalling ofthe project nt crucialjunctures ior conside.able spells.

That the answering respondent and the complainant admittedly

have entered into a burlder buyer agreement wh,ch provides for

the event ofdelayed possession It is submitted that clause 32 of

is clear that there is no

Pag€ 10of23
the builder buyer aqreement
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compensation to be sought by the complainant/p.ospectiv€

owner in the event ofdelay in possession.

g. That the answering Respondent has clearly provided in ctause 37

the consequences thar follow from delayed possession. u is

submitted that the Complainant cannot atter the terms of the

contract by preferr,ng a complainr before the Hon'bte HRERA

Gurugram. That admittedly, the Complainant had signed and

agreed on Builder Buy€r Asreement dated 11.04.2012. That

perusal of the said agreement would show that ,t js a Tripadte

Agreement wherein N4/s Samyak P.ojects Pvr. Lrd is also a parry

to the said agreement.

h. That the perusalofthe Bujlder Buyer Agreeme nt at paee 3 would

show that the proposed party to be impleaded r.e M/s Samyak

Projects Pvt. Ltd not only possesses all the rights and unfettered

ownership olthe said land whereupon the proje.t namely Ansal

Heights, Scctor 92 is being developed, but also is a develope. in

the sard proiect Th:rt the operatine lines at pase 3 ol the Burlder

Buyer Ag.eement are as follow: "The Developer has entered into

anagreementwith th€ confirm,ngParty3 i.e M/s samyak Projects

Pvt. Ltd to jointly promote, develop and market the proposed

project being developed on the land as aloresaid.' That, while

filing th e present complaint, the Complainant has notarrayed M/s

Samyak Project Pvt. Ltd. having its Registered office at 153, Okhla

Industrial Estate, Phase{ll, New Delhi'110020 as a party to the

complaint. That M/s Samyak Projects Pvt. Ltd is a very necessary

and proper party to be arrayed to the Complaint for proper, fair

and transparcnt disposal ol the present case. The said M/s

Samyak Prolect Pvt. Ltd. in terms of its a.rangement with the
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GURU..GSYa*,*ro *tdev€lop the said proiect well within time as

w:s agreed and given to the respondent, the delay, ifany, is on the

part ofM/s Samyak Project Pvt. Ltd. noton the part ofrespondent'

because the constructioD and development ofthe said projectwas

undertaken by M/s Samvak Proiect Pvt. Ltd'

7. Copies of all the relevant documents have been ffled and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basls of these un4jsputed documents and submission

lurisdiction or the authority

The authority has complete territorialand subiect matter lurisdictlon

to adiudicate the present complaint ior th€ reasons given below'

Territorial iurisdiction

E.ll subiect-matter iurisdiction

10. Scction 11(41[a) ofthe Act,2016 provides that the promoter

responsible to the allottee as p€r agreement for sale Section

is reproduced as hereunder:

Section 1,

tiln " 
prc^.te, snar

[.r

9. As per notification no.1/92/2077 TTCP dared 14 12'2017 rssued bv

Town and Country Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Curugram district ior all purpos€s ln the present case' the proiect in

question is situated within the planning area of, Gurugram district'

Therelore. this authoritv has complete territorial iurisdiction to deal

wrrh the present comPlaint

shall be

r1(al(a)

nl bP rclpoostbl? lo' otl oDhgo an'' rcsPoniotltt$ antl

,,";,;.;' ";i", 
th. p,Bor" 01 th^ Act o' Ihc tutes ond

',i'.i.,,""" 
^"a" tn",*"a. ot to .hp atta Pc' o\ pe' rhP

Paee 12 ol23
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11

Section 34- Fuactiont oJ the AuthoriE:

344 ofthe Act provid$ ta enture conplionce of the
obligatiohs cost upan the prcnates, the ollotrees otu1 the rcat
esta te a9 en ts t n d e r t h i s Act o nd the.u te s o n d rcs uto tions hdd e

So, in view ofthe provisions oirhe Act quoted above, rhe autho.iry has

colnplete jurisdiction to de€ide the comptaint regard,ng non-

conrpliance olobligations by rhe promorer leaving aside compensation

which is to be decided by rhe adjud,cating officer if pursued by rhe

complainants at a later stage.

t. tlodings on oblections raised by the respondent.

F.l. Obiection regardlngdelay due to force maleure circumstances

12. The respondent has rajsed a contention that the consrruction of the

project was delayed due to force majeure conditions such as various

orde.s passed by the Hon'ble Punjab and Haryana High court, Hon'ble

NCI, shortagc of labour, demonerisation, ourbreak of Covid-19

pandenric. Srnce the.e were circumstances beyond rhe conrrol of

respondent, so taking into consideratioD the above mentioned facts,

the respondent be allowed the period du.ing which his construction

activities came to stand still, and the said period b€ excluded while

calculating the due date. In the pres€nt case, the 'Flat Buy€r's

ABreemenf was executed between the parties on 25 09.2012. As per

clause 31 of dre Flat Buyer Agreement, the due date for oifer of

possession ofthe unit was 42 months from the date ofexecution ofthe

Agreement or 42 months from the date of obtainins all rhe required

san ction s a nd a p p rovals necessary fo r commencemen t of co nstruction,

Page 13or23
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ittrrc}iver i' larer along uirh a gra.c period or srx month\ over rnd

above the said period. The period of forty two months is calculated

from the date oicommencement ofconstruction i.e., 01.10.2013 being

later 'the period of 42 months from 01.10.2013 comes out to be

0104.2017 Further, an unqualified grace period of six months has

been agreed between the complainant and the respondents to be

granted to the respondents over and above the said 42 months- The

same,s granted to the respondent, being unqualified. Thus, the due

date of possession comes out tobe01.10.2017. since, a grace period of

six months has already been granted to the respondent, any further

grace would amount to undue advantage in lavour oi the .espo ndents.

'lhe respondent has submitted that due to various orders of the

Authorities and court, the construct,on activlties came to standstill.

The Authority observes that though there have been various orders

issued to curb the environment pollution, but these were for a short

per,od oi time and are the events happen,ng every year The

respondents were very much aware of these events and thus, the

promoter/ respondent can not be given any more leniencybased on the

F.ll. Objection reSardlnS jurisdi.tior of authority w.r't buver's
aSreement executed Prior to cominSinto for.e ofthe A.t
Obiectron raised the respondent that the authority is deprived of the

iurisdiction to go into the interpretation of, or rights of the parties

inter-se in accordance with the flat buyer's agreement executed

between theparties and no agreement for sale as referred to under the

provisions of the Act or the sald rules has been executed inter se

parties.TheauthorityisoftheviewthattheActnowhereprovides,nor

can be so construed, that all prevjous ag.eements will be re-written

t:.1
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after.omjng inro force otthe AcL Theretore,lhe provisionsofthe Acr,

" 34 Thu' keeping in iew our oloresoid diiusion, \|e ore ol
the conedered aptnton t hot thc Dtot6ta4\ al t hc A.t a.p quosi

rules and agreemenr have to be read and interpreted harmoniousty.

However, ii the Act has provided for dealing wirh certain specjfic

provisions/situation in a specific/parricutar manner, then that

situation will be dealt with in a.cordance wirh the Act and the rules

after the date ofcoming into force of the Act and the rules. Numerous

provisions of the Act save rhe provisions of the ag.eements made

between the buyers and sellers. The said contention has been upheld

in the landmark judgment of Neethamol Reoltors Suburban pt, Lttt.

vs. Uot and others. (w.P 2737 o12017) decided ora6.12.2017 which

provides as und er:

"119. Unaer the proisi s oI Section 18, the deloy in
honding aver the msesion would be counted hon the date
nentioned in the os.eement for sale entered into by the
pranater ond the olottee pno. to xs regEttotion under
RERA Uh.let the prcvisonsalREM, the prodoter a stven a
fodtiry ta revite the ddte of conpletion ol proiect ohd
de.larc thc tane ,ndet Sectlun 4 lhe REe4 does nat
c.ntenplate rewnting ol cantact between the fat
pu tc h o ser o nd the ptuhote r..,.
122 we have oheod! di$used thot abave stoted
p.ovatoht althe RtP.4. dte nat retrospective in hotue Thet
not to tune extent b. havtng o retrooctive ot quoti
rctrooctile eII*t but th% an thot grourd the |ohdiq' ol the
ptovstons ol REM connot be challenged, The Porltonent is
.ontpetent enough ta legislote 1ow hoing retNpectlve ot
rettooctire ellecL A taw can be ereh lruned to afect
subsbting / existihg Lahtructuol .ights between the po.ties
in thelaryer publi.intetest. We tla nothaveanydoubtin our
htnt) that the RLRA hos been fromea tn the laryet publtc
tntercst ateta thotough sttd! ond dkcussian node ot the
htshest level by the Standins Conmitec dnA select
cohhttee,||htch stbnxted ttdeto etl repo.ts.

14. Aho, 
'n 

appealno.173 of2019 titled as Mogic fye Developer P1/t- Ltd.

Vs.lshwerSingh Dahiyo,in order dared 17.12.2019 rhe Haryana Real

Estate Appellate Tribunal has observedi

Paee l5 of23
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GURUGMIU- - iciino(tl@ b nnp pttpnt tn opptotion ond wrllhstrlE!:hk
Lo rhe uurepn"nt\ hr $lp qte.ed into cven pnotto co tng
tnta apention o!the adehere the tron\o.rni ore sttll n the
p.o.ess of canpletion. Hence in cose al delay n the
ojler/dehver! of po$$ion os pq the terns ahd condtions al
the ogreenent far sale the ollattee sholl be enttled ta the
inter$t/deloyed passessnn choryes on the reosohable rote of
interst os pravlded th Rule 15 ofthe.ules and one nded,
tnlon ond unreoenabk tote ofcompensation nentianed in
the asrcenent for sole is lioble ta beignored.

15. The agreements are sacrosanct sav€ and except for the provisions

which have been abrogated by the Act itsell lrurther, it is noted that

the agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained

th erein. Therefore, the authority is of the view that the cha.ges payable

under vanous heads shall be payable as per the agreed terms and

conditions ofthe agreement subiect to thecondition thatthe sam€ are

in accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued

thereunder and a.e not unreasonable orexorbitaDt in nature.

G. Findings on the r€llefsought by the complainants.

c.l. Direct the respondent to handover the pbysical possesslon along
with th€ delayed possesslon char8es along with comPound
iDterest@24% p.a. to the complairant.

16. ln the present matter the complainant was allotted unit no. C'0401,

admeasuring 1895 sq. ft. in the proje€t 'Ansal Heights 86" Sector 86 by

the respondent-builder lor a sale consideration of 161,01,900/- and

they have paid a sum of i36,34,488/-. A buyer's agreement was

executed with the original allottees on 25.09.2012. Thereafter, th€ unit

was transferred ,n the name of complainant vide letter dated

02 04 2014
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^Dlt\rl17. As per the BBA, M/s Resolve Esrare pvr.

1il

Cumplarnr No 1?Is of2023

Ltd. assigned their endr€

rights, entitlementsand interestin the land andthe resutrant FSI ofrhe

ennre project to 0ptus Corona Develope.s pvt. Ltd. Fu(her rhe Optus

Corona Developers Pvt. Ltd.assig.ed itsenrire righrs, entitlements and

interestin the land and the resuttant FSI oithe entire project to enrered

into a separate ag ree menr whereby th e developmenrand marketingof
the project was to be done by rhe Samyak projects pvt. Lrd. Again [I/s
Samyak Projects Pvt. Ltd. vide a separate agreement rransferred rts

rights to develop and consrmcr the said project in terms ot the

license/permissions g.anted by the DTCp, Haryana to the respondent.

The counsel lor the respondent on 21.11.2024 has stated at bar thar

the reply has been wrongly f,led and the said project has not been

handed over to I\.{/s Samyak Projects Pvt. Ltd. and hence, need nor ro

be impleaded as party

ln view of the above, the liability unde. provisions of Sectjon 18(11 of

the Act & Rules read with builder buyer agreement shall be borne by

the respondent. The complainant lnteods to continue with the projecr

and are seeking delay possesslon charges interest on rheamount paid.

Proviso to section 18 proyides that where an allortee does nor intend

to wrthdraw from the project, he shall be paid, by the promoter.

jnte.est for every month ofdelay, tillthe handing over of possessjon,

atsuch rateas may be prescribed and it has been prescribed under rule

"S.ction 1A - Retu ofomouat on.l cMp.nntlon
13(1). tthe prohotet faits to conptete ot is unoble to siw
poss5sion ofon oportnent, plot, or buildins. -
in accor.lon.e with the Erns ol the ogreenent hr tule oa at
'he co.e dot be. dub caaplctctl b! thp dot. sph ifpd the.ein-
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due Lo di*onttnuonce ol hit buen.$ o

Compl.'nrNo. l7r9of 2023

oc.ount ol suspension or rcvocation of the
this Act ot lor ony other rc@n,
he shdll be lioble on.tenond to the a ot@s ih to\. thp
allottee wkhes to withdrow tan the prokct wthaut
prejudne tu anr athet rc edy ovaitable, to return the
omount received bt him in respect ol that opanmentJ
plot, buil.ling, as the.ose noy be, with intercst at such
rate os not be presribed tn thh hehalf nnlutlintt
.o'npensotrcn tn the honner as rrcvded under thisA.t:
P.ovtde.l thot where on o lloftee dnes not intentt ta with(tro\|
lto theprojed, he shdttbe puid, bythc prohote., nt-ar!lot
every tnantl) al deloy, dll thc hondihg orer ol the po$eston,
dt sr.h roteos noy be prcscnbed

([nphon\tupphed)
20. Clause 31 of the BBA provides for hand,ng over of possession and is

reproduced below:

"Clause 31
The Developet shollolfet posessioh of the unit on! tine
a periad of 42 months Fon the .lote ol execution of
Agreemenr ot withth 42 nontns lrom the date ol
obtoining all requlrcd sonctlons ond opprovot
necestory lot commen.ement ol construction,
whnhever is lotet. Furthet, there shollbe o groce perbd
al6 hanths allowed ta the developer oter and abave the
pethd ol42 nonthsosabove in olfetihg the posseston oJ
the rnit

21. Du€ date of poss€ssion and admissibility ofgrace periodrAs pe.

claLrse 31 olthe BBA, the possession olthe allotted unit was supposed

to be ofi€red within a stipulated timeframe ofwithin 42 months from

the date ofexecution olAgreement or within 42 months from the date

of obtaining all required sanctions and approval necessary for

commenccnr.nt of consh'uction, whjchever rs ldter. The period of 42

months is calculated from the date ofcommencement ofconstruction

i.e.. 01.10.2013 being later. As far as grace period ol6 months is

concerned the same is allowed being unqualified. Accordingly, thedue

date oi possession comes out to be 01.10.2017. The occupation
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cenihcate lor the proiect has not yet been obtained from the

competent authority.

22. Payment of delay poss€ssion charges at prescribed rate of

23

irteresE l'he complainants are seeking delay possession charges at

the prescribed rate o[ interest. Proviso to section 18 provides that

where an allottee does not intend to withd.aw from the project, he

shallbe paid, by the promoter, ,nterest for every month ofdelay, till the

handing over of possession, at such rate as may be prescr,bed and it

has been prescribed under rule 15 oi the rules. Rule 15 has been

reproduced as under:

Rule t3. Pres.ribe.l rdte ol lnterett- IProviso to section
12, section 1ao.d sub.secTion (4) dnd subse.tion (7) oJ

to. the putpose ol ptov$o ta sectian 12t section 18: ohd srb.
sectians (a) and {7) of section 19, the interest ot the nte
ptcs..tbed shollbe the Srore Bank oflndtd highestna.sinol
cost aI l.ndinq rate +2% :

Providell thatin cae the Stote Bonk oltndianargtnol Lost ol
lendns roteIMCLR)i, norin use, itshall be reploced b!,1.h
benchmork letuling rates which the Saate Donk oltndio na!
tx fron tme to tine lor tendins t the senqat pubtic.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 ofthe rules, has determined the prescribed rate ol

interest. The rate of interest so determined by the legislature, is

reasonabl. and ifthe said rule is lollowed to award the interest, it will

ensure uniform practice in allthecases.

24 Consequently, as per website of the State

hltpglsbirorlo the marginal cost oalendiDg rate (,n short, lt'lcLRl as

on date i.e., 13.05.2025 is 9.10olo, Accordingly, the prescribed rate of

interest willbe marginal cost of lending rate +2% ie.,11.10%.

25 The definjtion of term 'interest' as defined under section 2(za) of the

Act provides that the rate of interest chargeable irom the allottee bv
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the promoter, in case ol delault, shall be equal to the rate of interest

which the promoter shallbe liable to pay the allottee, in case ofdefault

The relevant section is reproduced belowl

'lzo) htetesr ean\ the tutes ol intoten Polabte bt the
y,aad at-\"dttatt"" -,ie a.pdovbt
Explondtion Far the Purpose aJthis clouse
thc nte aJ ntercn .hargeable J.on the otktree b! the

otu)hater, in case of defoult, sho be equol to the rute oJ
nbren ||hi.h the ptotnoter shollbe tpbte b pat the allattee,
nr..P.fdcfdutt
ttu nteren puyobte b! the Protnatet to the atlattee sholl be

ftoh the dote the p.amoter r$eived the a ouht or ont Pott
thereal t t the date the onou,tt o. Pott thereol and tnterest
th eon k rclunded, ond ttu loterest poyoble bv the ollottee ta
the prohotet sholl be ftod the date the olouee deloults in
polnent to the pronokrnllthedote itis paia,

26. Therefore, intereston the delay payments trom thecomplainants shall

be chareed at the p.escdbed rate i.e., 11.10% by the

.espondent/promoter which is the sarne as isbeinggranted to them in

case of delayed possession charges.

27 on .onsideration of the documents available on record and

submissions made by the parties regarding contravention as per

provisions ofthe Act, the authorlty is satisfied that the respondent is in

.ontr.vention of the section 1r(4)(al of the Act by

possession by the due date as per the agreement. Bv virtue olclause 31

ofthe buyer's agreement, the possession ofthe subje€t unit was to be

delivered within stipulated time i e., by 01.10.2017. However, till date

no occupation certificate has been received by respondents and

n.ither possession has been handed over to the allottee tilldate

28. The Authority is olconsidered view that there is delay on the part of

the respondents to offer of poss€ssion of the allotted unit to the

€omplainants as per th€ terms and conditions of the allotment lefter.

Accordingly, it is the failure of th€ respondent/promoter to fulfil its
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section 72. The adjudicating officer has exctusive jurisdiction to deal

wrth the complainrs in respect of compensation. Thereiore, rhe

compla,nant mayapproach the adjudjcarjng officer for seeking the said

reliet

H. Dl rections of th€ authority

32. Hence, the authority hereby passes rhis orderand issues the tbUowing

directions under section 37 oi the Act ro ensure comptiance of

obligations cast upon the pro morer as per the functjon entrusted to the

authoriry under section 34(0r

a The respondent is directed to pay interest at the prescnbed rare

ol 111001) p.a lor every month of delay from due date oi
possession i.e.,01.10.2017 tillthe dare ofvalid offer of possessjon

plus 2 months after obtain,ng occupatlon certrficate from the

competent authority or actual handjng over of possession,

whichever is earlier; at prescribed rate i.e., 11.10yo p.a. as per

provjso to section 18(1J ofthe Act read with .ule 1s ofthe rules.

b. The respondeflt is dlrected to hand over the actual physical

possession oithe unit to the complainants within 2 months after

obtaining occupation certiff cate.

c. 1'he rate ofinterest chargeable lrom the allottees by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

11.10% by the respondent/promoter which js the same rate ol

interest which the p.omote. shall be liable to pay the allottees, in

case ofdeiault r.e., the delayed possession charges as per section

2[za) oftheAct.

d. The complainant is directed to pay outstanding dues, ifany, after

adjustment ofinterest forthe delayed period.



arrears of interest accrued

der of this order as per rule

is

pav
GURUGRAIVe. I'he respondenr ,s directed to

within 90 days from the dare o

16(2) ofthe rules.

t The respondent shalt not charge

BBA,

Complaint stands disposed ol
File be consigned to registry.
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33.

anything which

t"t ->-2
tvi,ay Ku-rnar coyal)(Ashok Sa

Memb

Datedr13.05.202S

4*w
[Arun Kumar]

Chairperson
Estate Regulatory Authority. Gurugram


