R %R% Complaint No. 1719 of 2023

GE%V’%WTHE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. :  17190f2023
Date of filing: 09.05.2023
Date of decision : 13.05.2025

Computer Network and Telecom India Pvt Itd
Regd. Address: 333, 2 Floor, Sant Nagar, East of
Kailash, Delhi -110065 Complainant

Versus
M/s Ansal Housing Ltd. {Fﬂrmerg;.gf»iﬁéﬁé@:'hs Ansal

Housing & Construction Ltd.) e :
Regd. office: 15 UGF, Indr rakash, 21,

Barakhambha Road, new Delhi.<1100( i AN Respondent
CORAM:
Shri Arun Kumar Chairperson
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
APPEARANCE:
Sh. S S Hooda (Advocate) _ Counsel for Complainant
Sh. Amandeep Kadyan (Advocate) along
with Sh. Dushyant Arora AR = Counsel for Respondent
AR AANRLANIA
ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the

Page 1 0f23



HARERA

® CLRUGRAN

es and regulations made there under or to the allottees as per the

Complaint No. 1719 of 2023

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. No.

Particulars

Details

1.

Project name and location

Ansals Heights 86, Sector 86

: _-_Iﬁ_;,;rugram
2. Project area ;ﬁ?*:ﬂi&ﬂ acres
3. Nature of project .~ | | Group Housing Project
A LG A0 L A N
4. | RERA A ' ed
registered /not registered |
5. DTPC license no. & validity | License No. 48 of 2011 dated
status 29.05.2011
6. Date of Flat Buyer's | 25.09.2012
Agreement with original | [pg. 35 of complaint]
allottee | Y,
7. Date of transfer of unit-in 63204[5014
name of complainant " = 1_(_'3.28” of complaint)
8. | UnitNo. 10040
: Ipg. 36 of complaint]
9, Unit area admeasuring 1895 sq. ft.
[pg. 36 of complaint]
10. Possession clause Clause 31

The Developer shall offer possession
of the unit any time a period of 42
months from the date of execution
of Agreement or within 42 months
from the date of obtaining all
required sanctions and approval
necessary for commencement of
construction, whichever is later.
Further, there shall be a grace period
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g_

r\

SURIGRAM of 6 months allowed to the developer
over and above the period of 42
months as above in offering the
possession of the unit.

11, Date of commencement of | 01.10.2013
construction
12. Due date of Possession 01.10.2017
[Calculated from 01.10.2013 i.e. date
of Commencement of Construction
being later. Grace period of 6 months
allowed being unqualified)
13. | Sale consideration 1 X67,01,900/-
b _ [pg. 36 of complaint]
14. | Total amount paid by the | X 36,34,488/-
complainant £d 4 |As perledger dated 12.02.2019 at
oL 1| pesQeficomplaint]
15. | Offer ufFo;samlﬁn — L IRNAN
16. Bccupaﬂm'&:ﬁﬂcﬁm NA'  \%-\
Facts of the complaint =

The complainants have made the following submissions in the

complaint:

d.

That the complainants came into contact with Mr. Suman Kirti and
Mr. Vinod Kumar who informed the complainant that respondent
companies are developing a project "ANSAL HEIGHTS" affordable
group housing sucie;ysjtuatgd}at Se;rt:'gr—ﬂﬁ. .'Gurugram. Mr. Suman
Kirti and Mr. Vinod Kumar also informed the complainant that
they have booked a Unit/Flat bearing No.C-0401, having super
built up area of 1895 Sq. Ft. situated at Sector-86, Gurugram, in
the above said project and the respondent company has also
issued an allotment letter in their favour. Mr. Suman Kirti and Mr.
Vinod Kumar told the complainant that he has already paid an
amount of Rs.23,72,512/- to the company. Mr. Suman Kirti and Mr.

Vinod Kumar requested to the complainant to get transfer of this
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at in their name as they are in dire need of money and they

cannot afford this unit anymore. Ongoing through the attractive
Brochure, the payment plan and assurance given by the officials of
the respondent companies and Mr. Suman Kirti and Mr. Vinod
Kumar regarding constructing of various projects in Gurugram
and other Districts of Haryana within the stipulated period. It was
intimated, the rates of the properties, would soar to the great
high's and by the reputation of the respondent’s company, the
complainant decided to buy.the said booked residential unit from
Mr. Suman Kirti and Mr. 'i’lndd':ll{umar. The said unit was duly
transferred in the name of cﬂmplain'ant vide Transfer Letter duly
signed by the authorized person of the réspondent company and
an Agreement to Sell between Mr. Suman Kirti and Mr. Vinod
Kumar and complainant was also executed.

b. The cnmplainaﬂts duly paid the settled amount to Mr. Suman Kirti
and Mr. Vinod Ku?ﬂbr as ﬁedpuﬁeﬂw‘hfthe agreement to sell
executed betweenm Su';j"j‘ Kmi zﬁd Mr. Vinod Kumar and
complainant has pair.i the ﬁetrl'eﬁmuunt to Mrs. Suman Kirti and

Mr. Vinod Kumar.

c. That apart from issuing a payment receipt on different dates,
acknowledging the receipt of amount, the respondent company
also issued a allotment letter Dated 16.01.2013 carrying the
details of unit allotted and also the details of amount to be
deposited by the complainants time to time as per payment plan
opted by the complainants as per Annexure.

d. That the complainant deposited the required amount as per the
payment plan opted by the complainant according to the

Apartment Buyer Agreement, which was executed between the
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complainant and the respondent company on 25.09.2012

admitting all the details of terms and conditions of the said
agreement as and when it was required by the respondent
company.

e.  That as per one of the terms and conditions of the said Agreement
dated 25.09.2012, it was agreed and settled between the
complainant and the respondent company that the possession of
the said Unit/Flat shall be handed over to the complainant within
the period of 42 months ft‘qm.th&date of approval of building plan
or on or before 25.02. Zﬂ;z.ﬁpwg from the above said clause as

u ent dated 25.09.2012, the

mentioned in Apﬂ@nt uyer /
respondent comp?l}y” Waﬁ du | handover the physical

'Z), *

possession of the abuve sald UnithIa‘t to the complainants
positively up to 25.02.2016 but till date nothing has been done in
that context.

f. That the complainant without making any kind of delay always
deposited the amount required as per the payment plan/schedule
opted by the complainants immediately on receipt of letters from

the respund?’cm}l@ar@ q&dﬁ?i ﬂthmcnmplainantx paid an

amount of R& 14, 93.351! which has also been admitted and
acknuwledged,hy the respondent ﬁfumpany officials. The Stamp
Duty + Registration Charges & Administrative Charges as
mentioned in the payment plan is liable to be payable by the
complainant and that too at the time of registration of sale deed
and possession of the flat.

g. That from the above said timely payments made by the
complainant in the respondent company leaves no iota of doubt

that the complainant has been very sincere and honest while
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complying with the terms and conditions of the letter of allotment

dated 16.01.2013 as well as of Apartment Buyer Agreement dated
25.09.2012 as the same was agreed and settled to be payable at
the time of offer of peaceful physical possession complete in all
respect of the said Unit by the respondent company.

h. That instead of admitting their fault/negligence on account of not
offering the possession of the said Unit to the complainant without
being fit for living, respondents kept on issuing reminders for
illegal demand of payment regularly. That the respondent rather
had crossed all the limits by keeping aside all the provisions of law
of the land and without bothering having any fear of natural
justice of law, they kept on sending their illegal demands to the
complainant regularly. | |

i. That on acceunt of issuance of the gbgve illegal demands
regularly, follqweld b}r‘ t*emindem ag ﬂlfimmg huge amount

without their Iy ju s no doubt in the minds
of the complainants that the respvndem being such a type of
company which firstly trapped the several innocent home buyer
customers like the complainants by showing attractive brochures
boosting about the reputation of the respondent company and
once the customers like the complainant are trapped in their net,
the builder company without having fear of law of land
continuously carried on its demands of amount without having
any norms leaving the customers, like the complainants to run
from pillar to post without their being any fault on their part.

j.  That on account of not completing the construction of the above
said Unit allotted to the complainant within the stipulated period

of 42 months, the complainant had suffered a huge monetary loss.
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mental peace of the complainants. The following are the details of

act and conduct of the respondents have also snatched the

monetary losses which had been suffered by the complainant on
account of total negligence/carelessness on the part of the
respondent.

k. That, the complainant approached the respondent many times
and requested him with folded hands to hand over the physical
possession of the said unit/flat. But the respondent did not even

bother to respond the bq_;_;a"' an 1 paid no heed to his request. That

i
led: to discharge his liabilities to

as the Respondent has A
complete the project and handuver the peaceful physical
possession of the allotted unit / space to'the complainant within
the stipulated time and thus the respondent has cheated the
complainant to invest their hard-earned money on believing upon
their false assurances. The Respondent in a master minded and
scripted way succeeded to their 'Mr motive and caused
wrongful losses to. mcgmpmaq&farﬂleir wrongful gains. Thus,
the Respondent has ot mﬂ}'f/ breached the trust of the
cnmpiamant-;ng a@a&lng@l%ﬂd IElgl'ltl‘ul way cheated/
defrauded the complainant. The complainant due to their said
illegal acts, conduct and misdeeds, suffered mental agony, sorrow,
trauma and apathy. The Respondent involved in the swindling and
embezzlement of funds of not only of the complainant but
similarly situated innocent people at large. That due to illegal acts
and conducts of the Respondent, the Complainant had suffered to
great mental agony, physical harassment, financial loss,

humiliation, hence the respondent is liable to pay the delay
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possession charges and handover the physical possession to the

complainant.

Relief sought by the complainants:

4. The complainants have sought following relief(s).

d.

. On

Direct the respondent to handover the physical possession along
with the delayed possession charges along with compound
interest @24% p.a. to the complainant.

Direct the respondent to pay the compensation for not providing
entrance and interior according to the layout plans as was shown
to the complainant. |

the date of hearing, - the authority explained to the

respondent/promoter. 5}36@ tgé ﬂnirﬁ‘wﬁn'l’qns as alleged to have
been committed in relation to sectmn 11(4) {\aﬁpithe act to plead guilty
or not to plead guilty

D. Reply by the respondent.

6. Therespondent has contested the complaint on the following grounds.

d.

That the complainants had approached the answering
Respondent for booking a Flat no. D-B07 in an upcoming project
Ansal Heights, Sector 92, Gu rugram. Uppn the satisfaction of the
complainant ragardmg mspecuﬂn of the sue, title, location plans,
etc. an agreement to sell dated 03.10.2012 was signed between
the parties. That the current dispute cannot be governed by the
RERA Act, 2016 because of the fact that the builder buyer
agreement signed between the complainant and the answering
Respondent was in the year 2012. It is submitted that the
regulations at the concerned time period would regulate the

project and not a subsequent legislation i.e.,, RERA Act, 2016. It is
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lI! er submitted that Parliament would not make the operation

of a statute retrospective in effect.

b. That the complaint specifically admits to not paying necessary
dues or the full payment as agreed upon under the builder buyer
agreement. It is submitted that the complainant cannot be allowed
to take advantage of his own wrong. That even if for the sake of
argument, the averments and the pleadings in the complaint are
taken to be true, the said :umplaint has been preferred by the
complainant belatedly. Themmg&ainant has admittedly filed the
complaint in the year 2023 and the cause of action accrue on
03.10.2012 as per the complaint itself. Therefore, it is submitted
that the complaint cannot be filed before the HRERA Gurugram as
the same is barred by limitation.

c.  That even if the complaint is admitted to be true and correct, the
agreement wi"rich'was signed in ﬂlereai: 2012 without coercion or

any duress ca al[bd W&y It is submitted that

A«.JJ

the builder huyex‘*agp&qme‘fi{p’ ujﬂgsﬁr a penalty in the event of

a delay in giving pussessmn Itis suhmltted that clause 37 of the
said agreement provides for Rs. 5/ sq foot per month on super
area for any delay in offering possession of the unit as mentioned
in Clause 31 of the agreement. Therefore, the complainant will be
entitled to invoke the said clause and is barred from approaching
the Hon'ble Commission in order to alter the penalty clause by
virtue of this complaint more than 10 years after it was agreed
upon by both parties.

d. That the Respondent had in due course of time obtained all
necessary approvals from the concerned authorities. It is

submitted that the permit for
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environmental clearances for proposed group housing project for
Sector 103, Gurugram, Haryana on 20.02.2015. Similarly, the
approval for digging foundation and basement was obtained and

sanctions from the department of mines and geology were
obtained in 2012. Thus, the Respondents have in a timely and
prompt manner ensured that the requisite compliances be
obtained and cannot be faulted on giving delayed possession to
the Complainant.

. That the answering Respondent has adequately explained the
delay. It is submitted ﬁi&idjgidehy has been occasioned on
account of things beygnﬂ the t.'untrul of the answering
Respondent. lf/ﬁ} 1 ,}I\ﬂt the builder buyer
agreement provides for such eventuahties and the cause for delay

is completely covered in the said clause. The Respondent ought to
have complied with the orders of the Hon'ble High Court of Punjab
and Haryana at Chandigarh in CWP Neo, 20032 of 2008, dated
16.07.2012, 31.07.2012, 21.08.2012. The said orders banned the
extraction of water which is the backbune of the construction
process. Sl]!l‘ﬂﬂ'iy, g-{com Jafth iMf reveals that the
correspondence f.mm l;h;e Apswm:lfg{l pq?ndent specifies force
majeure, demonetization and the orders of the Hon'ble NGT
prohibiting construction in and around Delhi and the COVID -19
pandemic among others as the causes which contributed to the
stalling of the project at crucial junctures for considerable spells.
That the answering respondent and the complainant admittedly
have entered into a builder buyer agreement which provides for
the event of delayed possession. It is submitted that clause 32 of

the builder buyer agreement is clear that there is no
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compensation to be sought by the complainant/prospective

owner in the event of delay in possession.

g.  That the answering Respondent has clearly provided in clause 37
the consequences that follow from delayed possession. It is
submitted that the Complainant cannot alter the terms of the
contract by preferring a complaint before the Hon'ble HRERA
Gurugram, That admittedly, the Complainant had signed and
agreed on Builder Buyer Agreement dated 11.04.2012. That
perusal of the said agreement would show that it is a Tripartite
Agreement wherein M /s Samyak Projects Pvt. Ltd is also a party
to the said agreement.

h.  That the perusal of the Buﬂdm‘ vaar Wment at page 3 would
show that the prﬂpused party to be !mpieaded i.e M/s Samyak
Projects Pvt: I:;glv-not un‘lﬂ pqss@ses all‘the rights and unfettered
ownership of the: sai# land wh&reubo;l gl}eépra]ect namely Ansal
Heights, Sector 92 is being dewluwf&w also is a developer in
the said project. That the operating lines at page 3 of the Builder
Buyer Agreement are as follow: "The Developer has entered into
an agreement with the Confirming Party 3 i.e M/s Samyak Projects
Pvt. Ltd to jointly promote, develop and market the proposed
project being developed on the land as aforesaid." That, while
filing the present complaint, the Complainant has not arrayed M/s
Samyak Project Pvt. Ltd. having its Registered Office at 153, Okhla
Industrial Estate, Phase-1l1, New Delhi - 110020 as a party to the
complaint. That M/s Samyak Projects Pvt. Ltd is a very necessary
and proper party to be arrayed to the Complaint for proper, fair
and transparent disposal of the present case. The said M/s

Samyak Project Pvt. Ltd. in terms of its arrangement with the
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respondent could not develop the said project well within time as
was agreed and given to the respondent, the delay, if any, is on the
part of M /s Samyak Project Pvt. Ltd. not on the part of respondent,
because the construction and development of the said project was
undertaken by M/s Samyak Project Pvt. Ltd.
Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute, Hence, the complaint can
be decided on the basis of these undisputed documents and submission
made by the parties. _- ~.: A

-r'- ;
:.»:-"1

Jurisdiction of the authnrifya‘g' i)
The authority has complete territorial and subject matter jurisdiction
to adjudicate the prﬁsan’t.cnmplﬁint for the reasons given below.

E1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatnry Authnrity, Gurugram shall be entire
Gurugram district for all purposes. | In the present case, the project in
question is 51tuated within the planm q&)area of Gurugram district.
Therefore, this authunty has cnmplete territorial jurisdiction to deal
with the present complaint.

Ell  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11

}4 ) The promater shall-

fa) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
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agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations made
thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage. =

Findings on objectiofs fais b ,_%I;Went.

F.I. Objection reg;t_-_élg; delay due tufarce mﬂqﬁ-e circumstances

The respondent has raised a contention that the construction of the

project was delayed due to force majeure conditions such as various
orders passed by the Hon'ble Punjab and Haryana High court, Hon'ble
NGT, shortage of labour, demonetisation, outbreak of Covid-19
pandemic. Since there were circumstances beyond the control of
respondent, so taking into consideration the above-mentioned facts,
the respondent be allowed ttleip@ﬂﬁﬁﬁl.ﬂ ' ?@ich his construction
activities came to stand still, ahﬁ'tﬁe said ipe\Fh::id be excluded while
calculating the due date. In the present case, the ‘Flat Buyer's
Agreement’ was executed between the parties on 25.09.2012. As per
clause 31 of the Flat Buyer Agreement, the due date for offer of
possession of the unit was 42 months from the date of execution of the
Agreement or 42 months from the date of obtaining all the required

sanctions and approvals necessary for commencement of construction,
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lgl ll!lEVEI‘MS later, along with a grace period of six months over and

above the said period. The period of forty-two months is calculated
from the date of commencement of construction i.e, 01.10.2013 being
later. The period of 42 months from 01.10.2013 comes out to be
01.04.2017. Further, an unqualified grace period of six months has
been agreed between the complainant and the respondents to be
granted to the respondents over and above the said 42 months. The
same is granted to the respundant, bemg unqualified. Thus, the due
date of possession comes out‘ww 10.2017. Since, a grace period of
six months has already been granted to the respondent, any further
grace would amount to undue advantage in favour of the respondents.
The respondent has submitted that due to various orders of the
Authorities and court, the construction activities came to standstill.
The Authority observes that though there have- been various orders
issued to curb the enuirnnmmt pu!lutian but I:flese were for a short
period of time and ﬁl'q jlwing every year. The
respondents were ve\w ﬁuc%i‘ﬂW’ﬁW%se events and thus, the
promoter/ respondent cannot be given any more leniency based on the
aforesaid reasons.

F.Il. Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act
Objection raised the respondent that the authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties
inter-se in accordance with the flat buyer's agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se
parties. The authority is of the view that the Act nowhere provides, nor

can be so construed, that all previous agreements will be re-written
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er coming into force of the Act. Therefore, the provisions of the Act,

rules and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made
between the buyers and sellers. The said contention has been upheld
in the landmark judgment of Nmmf Realtors Suburban Pvt. Ltd.
Vs. UOI and others. (W.P 2737 6f 2017) decided on 06.12.2017 which

i 'I'I.,' ~

provides as under:

“119. Under the prﬁmtpﬁ a}'.ﬁfﬁa?ﬁkﬁv the delay in
handing over the possession would be mﬂpm Jrom the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promater is given a
facility to revise the date of completion of project and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
122 We have. alfeady discussed bt above stated
provisions of the RERJQ ﬂ.ﬁe nﬂt ?‘Mcﬂw in nature. They

may to mme x etroactive or quasi
retroactiv ":". d the validity of the
prawsranshf ged. The Parliament is

competent eng h tqie;g:sfat w_havi tive or
ren'aucnv{ qﬁ‘uft. A law cd?ria\ ‘def to affect
subsisting / existing mmrﬂrmuf rfght!-‘ between ‘the parties
in the larger public interest. We do not have any doubt in our
mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the
highest level by the Standing Committee and Select
Committee, which submitted its detailed reports.”

14. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya,in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed:

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are quasi
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GURUGW active to some extent in operation and will be applicable
to the agreements for sale entered into even prior to coming

. Hence in case of delay in the
offer/delivery of possession as per the terms and conditions of
the agreement for sale the allottee shall be entitled to the
interest/delayed possession charges on the reasonable rate of
interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”

15. The agreements are sacrosanct save and except for the provisions

16.

which have been abrogated by the Act itself. Further, it is noted that
the agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained
therein, Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms and
conditions of the aﬁémnent sﬁbjecf’fo me‘qm,tmn that the same are
in accordance witlfﬂte plans{pgrnuﬁions apmed by the respective
departments;‘cumﬁ’et&nt authprities and are mujt in contravention of
any other Act, rules, statutes, instr_uctinns. directions issued
thereunder and are net unreasonable or exorbitant in nature.
Findings on the relief sought by the complainants,

G.I. Direct the respondent to handover the physical possession along
with the delayed possession charges along with compound
interest @24% p.a. to the complainant.

In the present matter the complainant was allotted unit no. C-0401,

admeasuring 1895 sq. ft. in the project “Ansal Heights 86" Sector 86 by
the respondent-builder for a sale consideration of ¥61,01,900/- and
they have paid a sum of ¥36,34,488/-. A buyer’s agreement was
executed with the original allottees on 25.09.2012. Thereafter, the unit
was transferred in the name of complainant vide letter dated
02.04.2014.
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(js per MB& M/s Resolve Estate Pvt. Ltd. assigned their entire
rights, entitlements and interest in the land and the resultant FSI of the
entire project to Optus Corona Developers Pvt. Ltd. Further the Optus
Corona Developers Pvt. Ltd. assigned its entire rights, entitlements and
interestin the land and the resultant FSI of the entire project to entered
into a separate agreement whereby the development and marketing of
the project was to be done by the Samyak Projects Pvt. Ltd. Again M/s
Samyak Projects Pvt. Ltd. vide a. separate agreement transferred its
; ﬁ:;p said project in terms of the

I
license/permissions granted b ,;M"@TCP Haryana to the respondent.

rights to develop and constru

The counsel for the respondent on 21.11.2024 has stated at bar that
the reply has been wrongly ﬂied and the said project has not been
handed over to M/s Samyak ijects Pvt. Litd. and hence, need not to
be impleaded as party.

In view of the above, the liability under provisions of Section 18(1) of
the Act & Rules read wjﬁhﬁauuder buyer agreement shall be borne by
the respondent, The E‘bq'f' ¥ it inten ?G’{:untinue with the project
and are seeking deia}r possesﬁﬁn‘rﬁ%i"ges interest on the amount paid.
Proviso to section 13 pmwdgs ﬁma%_‘ here an &nttee does not intend
to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the hhr’lidi"rég over of possession,
at such rate as may be prescribed and it has been prescribed under rule

15 of the rules:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building. -

in accordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified therein;
or
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GURUGRﬁ ue to discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason,
he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate as may be preseribed.”

(Emphasis supplied)
20. Clause 31 of the BBA provides for handing over of possession and is

reproduced below:

“Clause31 =~

The Dew:#aéw' sa‘m.’f o;?‘crpﬂssessﬁm M&R any time
a period of 42 months from the date of execution of
Agreement or within 42 months from the date of
obtaining all required sanctions and approval
necessary for commencement of construction,
whichever is later. Further, there shall be a grace period
of 6 months allowed to.the developerover and above the
period of 42 months as above in offering the possession of
the unit.”

21. Due date of possession and admissibility of grace period: As per
clause 31 of the BBA, the possession of the allotted unit was supposed

to be offered witliin a sr@qla;eﬁﬁmrefrglﬁq‘ cfiyithin 42 months from
the date of execution of Agreement or within 42 months from the date

of obtaining all required sanctions and approval necessary for
commencement of construction, whichever is later. The period of 42
months is calculated from the date of commencement of construction
i.e, 01.10.2013 being later. As far as grace period of 6 months is
concerned the same is allowed being unqualified. Accordingly, the due

date of possession comes out to be 01.10.2017. The occupation
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certitflicate Mor the project has not yet been obtained from the

competent authority.

Payment of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at
the prescribed rate of interest. Proviso to section 18 provides that
where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it
has been prescribed under 'niﬂéi-ﬁ*ﬁf the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19

For the purpase of proviso to section 12; seetion 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.: J

Provided that in'case the State Bank aof India marginal cost of
lending rate (MCLR) is nat in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may
fix from time to.time forlending I public.
The legislature in its wisdom'in'the Subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 13.05.2025 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by
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e promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of

interest which the promoter shall be liable to pay the allottee,

in case of default;

the interest payable by the promoter to the allottee shall be

from the date the promoter. qud the amount or any part

thereof till the date the'd nount or part thereof and interest
‘interest payable by the ailottee to

he'date the allottee defaults in
payment to the promoter ti #h&dazg)‘r' aid;"
Therefore, interest on the da}iJ ! the complainants shall
p

be charged at the prescribed rate ie, 11.10% by the
respondent,/promoter which is the same as is being granted to them in

case of delayed possession charges.

On consideration of the documents available on record and
submissions made by the parties regandiug contravention as per
provisions of the Act, the authoﬂl&}riﬁ sMed that the respondent is in
contravention of g-n iijiE-) ﬂmﬁ by not handing over
possession by thedue dﬁte?a By virtue of clause 31
of the buyer's agreement, the possession uf the subject unit was to be
delivered within stipulated time i.e., by 01. 10 2017. However, till date
no occupation certificate has been received by respondents and
neither possession has been handed over to the allottee till date.

The Authority is of considered view that there is delay on the part of
the respondents to offer of possession of the allotted unit to the

complainants as per the terms and conditions of the allotment letter.

Accordingly, it is the failure of the respondent/promoter to fulfil its
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section 72. The adjudicating officer has exclusive jurisdiction to deal

with the complaints in respect of compensation. Therefore, the

complainant may approach the adjudicating officer for seeking the said

relief.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the prumuter as per the function entrusted to the

authority under section 34@}*‘ } 3

d.

,31

The respondent is directaﬁ to pﬁ‘y interest at the prescribed rate
of 11.10% p.a. for every month of delay from due date of
possession i.e, 01.10.2017 till the date of valid offer of possession
plus 2 months after nbtaining occupation certificate from the
competent authority or actual handing over of possession,
whichever is earlier; at prescribed rate i.e., 11.10% p.a. as per
1) of the Act read with rule 15 of the rules.

The respondent )a cted g»iﬁn over the actual physical
possession of the unit EE"tl':e*m‘lﬁplqmants within 2 months after

proviso to se ‘J{B.

obtaining occupation certificate.

The rate of interest chargeable from the allottees by the promoter,
in case of default shall be charged at the prescribed rate ie.,
11.10% by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the allottees, in
case of default i.e., the delayed possession charges as per section
2(za) of the Act.

The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.
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q‘%e respondent is directed to pay arrears of interest accrued
within 90 days from the date of order of this order as per rule
16(2) of the rules.

The respondent shall not charge anything which is not the part of
BBA.

33. Complaint stands disposed of,
34. File be consigned to registry.

G410 A4 N 'Y

(Ashok Sa .  (Vijay Kumar Goyal)
Memb i! N\ \u..- \ Member
4: .
(Arun Kumar)
Chairperson

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 13.05.2025
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