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sh. Shanker Wie Counselfor Respondent no 3,4& 5

ORDER
The present complaint has been filed by the complainanr/auortee und.r

section 31 ofthe Real Estate (Regulation and Developmentl Acr,20t 6 (Lr

short, the Actl read with .ule 28 of the Haryana Real Estare (Regulatro,l

and Developmentl Rules,2017 (in short, the Rules) ior vrolatlon ot

section 11(al(a) of the Act wherein it is irrer a/io prescnbed that rh.
promoter shall be responsjble fo. all obligations, responsihilities an(l

functions unde. the provisions of the Act or the Rules and .egulations

made there under or to the allottees as per the agreement for s.rL.

Unit and proiect related detalls

The particulars ofunitdetajls, sale consideration, the amount pard by rh.

complainant, dateofproposed handrng over the possession, delay penod

ifany, have been detailed in the iollowins tabular form:

2

s

Prolect name and location

noiectim - -

Ansats Hub83 B.ul€vard Se.tor

2

5.

resistered/not resistered

DTPC license no. & validity

Daie. of e,,ec,rl,o" of brye.
agrcement

09/z018 n.red 08 01 z013
Li.Pn.. N. 71 .f20ln d:red lq

11.12.2014 (R2 rs the Confi rmrnl

lps.16 olcomph ntl
TF-orrs

fPaaeno.4lolComplain0

tiio'q ft
I rPace no 4l otComolarn!l

gParty)

1.
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The Develope\hall ofrer the unit vithin o tine
pdiod ol42 nonths llod the datz old$ution
olagreenent ot vnhir 42 nonthsfun the ddte
ol obtaining all the rcquned sn cions ond
opprovol neceMry fot connencen.nt ol
constuction, |9hi.hever is lott. Fudhq here
shall be a grdce petio.l6 nonths ollowc.l to ke
developt ovq ond obove rhe perio<l ol 42

31.12 2013

[Calculat€d from the date oi Ex€cution or
Agrement, as no documen! w rt date ofstart
ofconstruction pla.ed on recordl
(Crace period of 6 monlhs is allowed beina

tl

l0

Basi. Sale Consid€ration

16.t0 2023
Allowed in procedinasdar.d l7 05 2024

Rs.32,43,751/-
(Paseno41 oIBBA/ ComplaLno

(As all.sed by compla,nant)
PaSe no 25 of.onplalni)

14.

1.r N,\

B.

i
Facts ofthe complalnt

'l'he complarnanthas made the following submissions in the complaint:

a. That on 11.10.2014, the complainant had prov,s,onally booked a

commercialshop on First Floor, UnI No. F-005, havingArea 330 Sq.

Ft. in Project ANSAL HUB 83 Boulevard, Sector_ 83, Curugram to be

developed by respond€nt no.1, for a total price of 132,43,158/-

including PLC but excludjng EDC & IDC etc. The Complainant had

paid rhe amounr ol <4,14,a32/- vide cheque no. 841990 dated
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10.10.2014 and the respondent no. 1 a.knowledged the same. Vid.

receipt no. 592771 dated 21.10.2014.

b. That on 08.12.2014, thecomplainant paid Rs.2,57,851/ &15,940/

to respondent no.1 company vide cheque no. 709752 and 709751

respectively both dated 08.12.2014 and the same is acknowledged

by the respondent vide receipts 596590 and 596592 resp€ctively.

c. That on 31.12-2014, BBA was executed between the compla'nant

and respondent no. 1. That on 20.10.2015, the Complarnant paid

the amount of <9,35,233/- vide Cheque no. 709770 datd

20.10.2015 and the respondent acknowledged the same vide receLpt

no.617188 dated 20.10.2015. That on 08-01-2018, RIIRA

registration ot commercial proiect named "Ansal's Hub llll

Boulevard" to be developed by respo ndent no. 1 was done.

d. That on 31.12.2018, date/time until which the offer of possession

must have been made by the respondent no.1 to the complainant

(including 6month grace period) as per BBA was expired That on

10.11.2020, respondent no.3 gave notice to respond€nt no I lor

term ination or their M ou dated 12.04.2013 in respect of comme rci.' l

project on property in sector-83 on account ofdelay in construcl on

and development of the said complex and oth€r breach ol

obligations under the said MOll.

e. That on 22.01.2022, the Complainant received a letter dat.(l

20.01.2022 from respondentno.3 mentio n ing th at respo ndent no :i

has terminated the MOIJ dated 12.04.2013 vide terminaiion nonce

dated 10.11.2020 w,th respondent no. 1 due to huge delay in tho

construction and development of!he above_mentioned proj€ct and

breach oiother oblieations by respondent no. 1 under the said Moll

il
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Also, the project has been handed over to respondent no. 3 by

respondent no. 1 vide possession letter dated 14.10.2021

I That the respondent no. 1 and 3 are engaged in the business of

developing housing/Commercial projects and selling of apartmenrt

& commercial spaces, having their registered office mentioned io

titled ol the complaint. Respondent no. 2 is the director ol thr

respondent no. I company and respondent no. 2 is responsible lor

the acts and conducts ofth€ respondent no. 1. The respondent no 4

& 5 are directors of the respondent no. 3 company and rhr

respondent no.4 and 5 are responsible for the acts and conducts ol

the respondent no.3. That the complainant had, in the month oI

october, 2014, booked a commercial shop admeasu.ing 330 sq.lts.

in Project "Ansal Hub-83 Boul€vard", S€ctor.8 3, Curugram fora toi!l

priceof 132,43,158/-including PLCbutexclud,nE EDC& ll)Cetc anl

paid 14,14,832/-vide cheque no 841990 dated 10 10.2014 and ihc

respondent no. 1 acknowledged the same vide receipt no. 592771

dated 21.10.2014. Further, on the demand of respondent no 1, thc

complainant paid a2,57,8511- & 15,940/- to respondenr no.l

company vide cheque no. 709752 and 709751 respectively botlr

dated 08.12.2014 and the same is acknowledged by the respondcnt

vide receipts 596590 and 596592 respectively. That on 31.12.2014.

BBA was execut€d between the complainant and respondent no I

and on th€ turther demand ofrespondent no.1, the complainant pnrd

the amount ol <9,35,233/ vide Cheque no. 709770 dal.d

20.10.2015 and the respondent acknowledged the same vide recerpt

no. 617188 dared 20.10.2015.

g. That the complainant had paid the total amount of {16,13,856/ to

the respondent no.1 in respect ofabove stat€d comme.cislshop on

u
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Com.laintNo. 16,19o12022

h.

the lst floor (Unit no. F0051 in the project named Ansal's Hub 8.J

Boulevard" to be developed by the.espondent no. I in Sector {l:1,

Curugram.

That all the negotiations beiore the booking ofthe commercial shop

and at the time ofmaking payment to the respondent No 1 werc in

the shape ofcheques, and the complainant was lured by respondrnl

No.l and 3 to invest in the projecton the pretext thatdeliveryofthr

above'mentioned comme..ial shop shall be done withrn 48 montht

(including 6 months grace period) from the date ofexecurlon or Blt\

dated 31.12.2014. However, due to the huge delay )n constructro

and developrnenf the above-mentroned proiect has not be.n

finished till now and consequently no completion or occupanon

certificate has been obtained by th€ respondents from the

competent aulhority till now. The respondents have plaved fraud

with the complainant as they h:ve collected huge amount of mon.\

from complainant on various occasions as detailed above bul failt(l

to complete the projecteven afterthe lapse ofalmost 8 years

That in the year 2022, the complainant receiv€d a letter fronr

respondent no. 3 mentioning that respondent no :l has ternrrnalr(l

the MOU dated 12.04.2013 vide termination notrce datcd

10.11.2020 with respondent no. l due to huge delay in thc

construction and development olthe above mentioned prolect and

b.each olother obligationsby respondent no 1 underthe said MoLr

Furthermor€. itwasmentioned in thesaid le$erthatthe prolect h,'t

been handed over to respondent no 3 by respondent no. I vidr

possession letter dated 14.10.2021 which was all dona without 
'n!

knowledee of the complainant and also in the same leitcr

respondent no.3 unilaterally demanded from the complainanl L')
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furnish no obiection certificate

pertinent to mention here rhat

such 'No obiection cedffcate as

in favor of respondent no. 3. lt is

the complainant has not Siven any

demanded by respondent no.3 rill

J' That, thereafter, the complainant repeatedly followed up with th.
officials oithe respondent no. 1 and respondent no.3 lor r.lund ot

amount 116,13,256l- to the complainant which was paid by rhr

complainant to the respondent no. I but the.espondents avordcd

the matteron one pretext orthe other,

That as per sect,on 18 (1) Provision olRERA, the respondents havr

provided lalse information on the prospectus/Brochure and und.r

the samesection thecomplainanl is entitled to gct refund along w tll

interest on account ol delay in handing over the possessron ol lhr

That the act of the respondents rs malafide, arbitrary, rllegr

unconstitutional, unjust, unlair, oppos€d to the public policy, cquitr,

and fair play and is unsustainable in the eyes ofthe law and is liablr

to be prosecuted underSection 61and other relevant sectionsoi rh.

Haryana Real Estat€ (Regulations and Developmentl Act 2016.

C. Reliefsought by the complainant:

complainant has sought following reljef(r.

Direct the respondent to pay delay possession charg€s on thc

amount paid by the complainant at the pr€scribed rate ofinterest oll

theactualhandingoverof possession.

Direct the respondent to handover the possession olthe unit to th{:

complainant.

The

l.
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0n the date ol h€aring, the authority explained ro ltro

respondent/promoter about the contraventions as alleged to have becr

committed,n relation to section 11(4) [a] ofthe act to plead gu,lty o. not

Reply by the respondent:

Therespondents havecontested thecomplainton the followingSrouf d\

a. Thateven otherwise, theComplainanthas no locus standiand ca!!
of action to file the present complaint The present complaint ,s

based on an erroneous int€rpretat,on otthe provisions ofthe Act.rs

wellas an incorrect understanding ofth€ terms and condrtions ofthe

Allotment Letter/Buyer's Agreem€nt dated 31.12 2014. which rs

evidentiaryfrom the submissions made in the followinE paragraphs

of the preseot feply.

b. That the Complainant approached the Respondent sometime in thr

year 2014 lor the purchase oi an rndependent un,t in its upcomrns

residential project "AN SAL HUBS" (hereinalter be referred to as rlr.

"project"l situated in Sector'83, District Gurgaon (Haryanal. lt is

submitted that the Complainant prior to approaching tlt.

respondent, had conducted extensive and independent enqurnrs

regarding the project and it was only after the Complainant w.r

being fully satisfied with regard to all aspects of the protect,

including but not limited to the capacity of the Respondent to

undertake development ol the same and the Complajnant took rf
independent and inlormed decision to purrhase the unrt un

influenced in any manner.

c. That thereafter the Complainant appl,ed to the Respondenl lor

provisional allotment ol a unit in the project on 11.10.2014. 'lhc

Complai.ant, in pursuant to the application, was allottcd

Pase8ol25

D.

6.
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Shop/Office Space bearins No. F-005

complaintNo. 1649 of 202?

rn the proj€ct "ANSAL Hlrll''

situated at Sector 83, Districr Curgaon, Haryana. The Compjajnant

consciously and wilfully opted for a Construcrion Linked ptan tor

remiftance of the sale consideration tor the unit in qu*rion and

turther represented to the R€spondent that the Complainanr shou td

remit every instalment on time as per the payment schdule. The

Complainant. It is further submirted rhat despite rhere bernB r
number ol defaulters in the project, rhe Respondent itself rnfus.t

funds jnto the prolect and has diligently developed the prolecl Ln

question. It is also submitted that the construcnon work of thc

project is swingon fullmod€ and theworkwillbe completed wirh n

the prescribed time period as g,ven by the respondent to rhr

authoriry.

d. That without prejudice to the aforesaid and the rights of th{l

respondent, it is submitted thatthe respondent would have h:ndrd

over the possession to the Complainant within time had rherc bectr

no force majeure circumstances beyond th. control of rh.

respondent, there had been several ci.cumstances which wr .
absolutely beyond and out of control of the respondent such .rs

orders dated 16.07.2 012, 3 7.07 .2012 and 2r.0A.20t2 olthe Hon bl.

Punjab & Haryana High Court duly passed in Civil Writ Petrtro|

No.20032 of2008 through which the sh ucking /extractio n oi wat (f
was banned which is the backbone of construction proc.ss.

simuhaneously orders at dilferent dates passed by the llonbl.

National Creen Tribunal thereby restraining the excavation work

causing Air Quality Index beingworst, maybeharmfulto the publr

at large without admitting any l,abilty. Apart from these t[c

Respondent had no reason to suspecr rhe bonaf,de of rhe
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Compla'nr No. lb4q ot 2021

demoDetizat,on is aho one of rhe major factors to detay in givinB

possession to the home buyers as demonetization caused abrupr

stoppage of work in many projects. The sudden resrriction on

withdrawals led the respondent unable to cope w(h the tabour

pressure. However, the respondenr is carry,ng its busrness tn letl.r
and spirt of the Builder Buye. Agreement as well as in comptran(r

of other local bodies ol Haryana covern ment.

That the respondent is carrying his business in letter and spinr ot

the Builder Buyer Agreement bur due ro CoVID"t9 rhe tockdo\an

was imposed throughout the counrry in t4arch, 2020 which badty

affected theconstruction andconsequ€ntly respondentwas nor ab c

to handover the possession on time as rhe same was beyond rtrc

control oitherespondent.Thatsimilarlockdown was imposed in rh.

year 2021 which extended to the year 2022 which badly affected (h.

construction and consequently respondenrwss nor able to handor.r

the possession on time as the same was beyond the control of th.
respondent. That the ban on construction was imposed by lhc

Hon'ble supreme court of India in the year 2021 due ro the atarmLng

levels ofpollution in Delhi NCR which severelyaffected rhe ongorng

construction of the projecr.

lhatit issubmittedthatthecomplainris notmaintainableorten.rblt,

unde. the eyes of law as the Complain.nt has not lpprcachcd rli \
Hon'ble Authority with clean hands and has not drsclosed the rrur

and material f,acts related to this case oi complaint. Th e Complarnanr

thus, has approached the Hon'ble Authority with unclean hands and

also has suppressed and concealed the material facts ;rnd

proceedings which have direct bearing on the very maintainabrlir)

ol purported complaint and if there had been disclosure oi thcsr
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material facts and proceedings the qu€stion of entertaining lhr
present complaint would have not arjsing in view oa the case taw

titled as S.P. Chengatvaraya Naiduvs.lagan Nath reported in 1991

(1) SCC Page-1 in which rhe Hon'ble Apex Court otthe land opincd

that non-disclosure of material facts and documents amounts ro a

fraud on not onlythe opposite party, but atso upon rhe

Hon'ble Authority and subsequently the same view was taken b).

even Hon'ble Nat,onalCommiss,on in case ntled as Tara Morors \rs

Baba Huzoor Maharai bearing RP No2s62 or 2012 decidcd ,),1

25.09.2013.

g. That without admithng or acknowledging the t.urh or tegatrty otrh.

allegations advanced by the Complainant and without prejudrce ro

the contentions of the respondent, it is respectfully submitted ih.rl

the provisions of the Act are not retrospectjve in nature. 1h0

provisions of the Act cannot undo or modify rhe terms of Jf
agreement duly executed prior to comrng into eftect of the Act. tr \
further submitted that merely because the Act rpplies ro ongorng

Protects which are registe.ed with the Authority, rhe Act cannoi b(

said to be operating retrospectively. The provisions ofrhe Ac! reLrcd

upon by the Compla,nant seeking refund, interest and comp€nsarior

cannot be called into aid in derogarion and ignorance of rhe

prov,s,ons ofthe Builder Buyer's Agreement. 1r is lurther submttrl
that the interest for the alleged delay demanded by the Complain.rrr

is beyond the scope of the Buyer's Agreement. The Complain.rnt

cannot demand any interest orcompensation beyond rhe t€rrlx afd

conditions incorporated in the Bullder Buyer's Agreemenl

However, in view of the law as la,d down by the Hon'ble Bomb:y

High Court in a case titled as Neelkamal Realtors Suburban Pvt. Ltd
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Vs. Union of India published in 2018[1] RCR (Cl 298, rhe liberry ro

the promoter/developer has been given U/s 4to rntimare fresh dai.
ofoifer ofpossession while complying rhe provision ofsection u ,)l

RERA Act as it was opined that the said Act named RERA rs havLrg

prospectjve effect instead of retrospect,ve. Para N0.86 and I t9 01

theabove said citations are very much relevant rD this regard

h. That the respondent resewes jts righr ro file addirional reply .rnd

documents, if required, ass,sting the Hon'bl€ Authority in decidrtre

the present complaint at the later stage. That ir is submitted th,rr

severalallotte€s have defaulted in timely remittance oI paymenr.J

instalment wh,ch was an essential, crucial and an indispensnblr

requirement for conceptualiztion and developnrent ol ihe prot.cr

in quest,on. Furthermore, when the proposed allottees defaulted LD

z

their payment as per schedule agreed upon, the failure has,r

cascading effect on the operation and the cost for prope. exccutLon

of the project increases exponentially whereas enormous busrnes\

losses befall upon the respondent. The respondent, desprte ihc

default ol several allottees has diligently and earnest pursued ilrr

developmeni ol the proiect in question and has constructed th.

project in question as expeditiously as possible. The constructrof or

the project is completed and ready fordelivery, awaiting occupan.y

certrf,cate which is likely to be completed by theyear 2022

The Central Government levjed such taxes,which arestillbeyond thr

controlofthe respondent, it is specifically mentioned in Clause 7 &

8 ofthe Builder Buyer's Agreement, vide which Complarnants won,

agreed to pay in addition to basic sale price of the said unrr

he/she/they isla.e liable to pay EDC, IDC together wrth all th.

applicable interest,,ncidental and other charges inclusive of r
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interest on the requisite bank guarantees for EDC, IDC or any

E,

statutory demand etc. The Complainant further agreed to pay hLt

proportionate share in any future enha ncement/add rt'onal dema n d

raised by authorities ior these charges even if such addrtron!

demand raise aftersale deed has been executed.

Reply by the respondent no.3,4 & 5

'lhe respondent has contested the complaint on the following grounds

a. That the complainant has filed the present complaint against rhr

respondent seekingthe refund ofRs. 16,13,256l-along with intenst

atthe prescribed rate ofinterest against respondents for the failtLn'

to deliver th€ unit no. F- 005, having area 330 sq. ft in the proic.t

ANSAL HUB 83 B0ULEVARD, SECT0R-83, Curugram.

It ,s submitted before this Hon'ble Authorily that the constrLrct'of/

development oi the project was to be carried o ut by Res po ndent n o I

i.e. ANSAL by way of the Memorandum oi Und€rstanding wLrh

Respondent no. 2 i.e. Samyak vide dated 1204.2013 [herernali,

referred to as "MoLl") in respect ofconstruction and developmcnl ol

a Project known asANSAL BOULEVARD 83.

As RespoDdent No.1 failed to fulfil its obligation under the sard i4ol l

and construction oa the said Prolect was substantially delav(\l

Therefore, due to abiect lailure of Respondent No I to perforrn ils

obligations underthesaid MoU and to construct the said Pro)ect.lh'l

Respondent No.3 being lelt with no otheroption, terminated the trr(l

MoU vide Termination Notice dated 10 11.2020.

The Respondent No.1 challenged the termination of MoU betor. th(

Hon'ble High Court of Delhi in OMP (l) (COMM) No.431 of 2020 rrr

the matter titled as "Ansal Housing Limited vs Samyak Prole.ts

Private Limited" under Section 9 ofthe Arbitration and Conciliation

h

d.
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Act, 1996. The Hon'ble High Court of, Delhi was pleased to refer th.
matter to Arbitration and appointed lustice A.K Sikri, (Retired Ju(1s.

oi Supreme Court) as the Sole Arbitrator and appointed Loc,rl

Thatthe projectwas handed overto the Respondent No.3 vide ordcr

dated 13.10.2021 by the Arbitral tribunal for rhe completion of rtrt.

construction/development of the project. That the consrrucnon or

the project began in 2022.

It is further submitted that any adiustments to he madc agarnsr rlrr.

delay in possession charges shau bc prciudicialto the rnterest ol rlr(,

Respondent no. 2 as the instalments/payments were nradc by th.

Complainant to Respondent No. 1 and 2 and .espondeni no.3-5 rrs
not a benefic,ary to the same. Thus, it will be prejudrcial to tl,.

interest of the Respond€nt No.3-5, il any order of adjustnrcnl i!

passed against Respond ent No.3-5.

It is pertinent to mention that the complainant has Iarled to obl it(

the terms and conditions ofthe payment plan specilied in the Euilde,

Buyer Agreement. Moreover, the Complainant has miserably lxrl(tl

tomake paymentsof thependingamountsto the Respondentsns l)t,
payment plan in the BBA dated 31.12.2014 executcd betlvrrf

complainant and R1. That upon the non-payment of the money ,r\

per the agreed terms & conditions oi BBA, the unit stands

automatically cancelled vide Clause 24 ofth€ executed BBA

It is submitted that the decision of the Hon'ble Authority in tlr.

Complaint Nos. 2032 o4 2018, 4831 ot 2020 and 4391 of 2021 sfil
applyto thepresentcaseaswelland lhatthe Respondent No 3-5 .ir(

neith€r liable to any refund or interest in delay in possessron to (h.

l'dse la ol Z5
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complainantas the same is the sole responsibiliry ofthe Respondefr

No.land 2 who have tailed miserablyto perform its pan ofduty

8. Copies of all the relevant documents have been filed and placed on rhc

record. Their authenticity is not in dispute. Ilence, rhe complarnt .an b.

Complainr No 164q of20/l

decided on the basis of those undisputed documents and submrssons

ln the p resent complaint, th e co mplainant has sought relietaga,nst 14/s

Ansal Housing Limited, Kushagr Ansal, M/s Samyak lrrojects Privat.

Lim,ted, Satinder Kumar lain, andlitendra Kumar lVagan. The grievancr

arises lrom the respondents' failure to fulfiltheir contractual obliganon

to complete the project within the stipulated timeline. Consequentl)

the complainant has approached this Authority seekrng compens,tro r

in the lorm ofdelay possession charges on the amount prid towards th.

10. Upon examination oflhe documents placed on record, it is evrdent th.rl

Respondent No. 1 is the developer, while Respondent No 3 rs th.

landowner. It ,s not in dispute that a Builder Buyer Agreement (BBA)

was executed between the complsinant and Respondent No 1, wrth

Respondent No. 3 being a confirming pany to the said agreenrent

Respondents No. 2,4, and 5 are merely directors and/or authons.d

representatives o[ Respondents No. 1 and 3, and therefore cannot bc

held personally liable for any acts or omissions attnbuiable to dr(

corporate entities, namely Respondents No. l and 3.

11. Accordingly, there exists no privity of contract between th.

complainant and Respondents No.2,4, and 5. In light ofthe lbregoins.

it h justand proper thattheir names be deleted from the array otpartic\

to the present proceedings.

F. Jurisdiction ofthe authority
PrBe l5 nr2s
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jurisdiction to

I corpta,n, \o roaa,.'rnr

observes that it has territorial as well as sublect matkr

ad)ud,crte rhp presenr comprarni lor the reason' Br\",,

be

)i.

E, I Territorlal,urlsdlctlo.

13. As per notification no- 1/92/2017-ITCP dated 14.12 2017 issued bv

Town and Country Planning Department, Haryana, the iurisdiction or

Haryana Real Estate Regulato.y Autbority, Curugram shall be enrl.
Curugram district for all purposes. 1n the present case, th0 prolcct Lr

question is situated within the planning area of Gurugram distrct

Therefore, this authority has complete territo ria I jurisdictron todealwrlh

the present complaint.

E. Il Subiect-matter iurlsdicdon

14. Section 11[4] [a) ofthe Act, 2016 provides that the promoter

responsible to the allo$ees asperagreement lorsale. Section I1

reproducedashereunder:

shall

o)h

se.tion 11(1) (al
Be rcsponeble lor dll obhgoton' responsibilities ahd
fun.tions under the praristohs ofthis Act ot rhe tu|cs ohd
regulations nadetheeuhddatto the allottees as pe. the
ogreenent far sole, or to the ostuciotlon ol ollattees, os the
.ose noy be, till the convelon.e ofol the opoftheht' plots
ot buildingt, ai the cae nol be, ta the ollottees, ar thc

ta the ostucidtion aJ allotte.s ar the
conpetent authoriry, os the cose no! be.

Section 3+Functlons ol the Authonry:
3aA toenture compliahceaJtheobliqo ohscost up.n the
pranotets, the allauees ond rhe real enote ogents undet
tha Act ona the tules ond resulattons nade thereunde.

So, in view ofthe provisions of the Act quoted above, the authority hr\

comp)ete jurisdiction to decide the complaint regarding non complianr(

ofobligations by the promoter leaving aside compensation which is to bc

decided by the adjudicating officer ii pursucd by the complarnants dt .r

later stage.
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G. Findings on the reliefiought by the complainant.

G.l. Direct the respondent to pay delay possesslon charges on theamount
pald by the complainaDtai the p.es.ribed rate ofinterest tillthe a.tual
haDding over of possession.
G.ll. Direct the respondert to handover the possession ofrhe unlt to rhe

16. ln th€ present mafter th€ complainant was allotted unit no. F005.

admeasuring 330 sq. ft. in the project Ansal Hub 83 Boulevard" Seckr

83 by the respondent-builder for a total sale consideranon ol

132,43,157/- and they have paid a sum or 116,13,856/ A buy$s

agreement dated 37-72-2074 was execLrted betwe€n the allottee r (l

respondent no. 1 wherein respondent no. 3 was the coniirmrng party Aj

per clause 30 ofth€ BBA, respondent no. 1 was obligated to complete th.

construction of the project and hand over the possession oI lhe sublc(t

unit within 42 months from the date of execution otagreement or wrdrI

42 months from the date of obtaining all the required sanctions af(l

approval sanctions and approval necessary for commencement ol

construction, whichever is Iater. Th e occupation certificate fo r the p role.L

has notyet been obtained from thecompetent authority.

17. As per the 88A, respondent no. 3tland owner) and respondent no

ltdeveloperl entered into a MoU dated 12.04.2013 whereby th.

development and marketing of the project was to be done by tlrc

respondent no. 1 in terms ol th€ license/permissrons granted by lh.

DTCP, Ha.yana. Upon failure of respondent no. 1 to perform l!
obligations as per MoU and complete the construction of the protect

within the agreed timeline, respondent no. 3 terminated the said Mou

videnoticedated 10.11.2020 andissueda public noticein n€wspaperior

termination ofthe MoU. The matter pursuant to the dispute was referrcd

to the Delhi High Court under sedion 9 ofth€ Arbitration & Conciliatron

Act, 1996 and v,de order dated 22.01.2021 Hon'ble Hish Court of Delhi
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no restraining order,n ihis rega.d was passed against the llt/s Samyak

Projects Pvt. Ltd. Further, vide order dared 13.10.2021 of the sole

appointed the Hon'ble justice A.K. Sikri, former ludge of th€ Hon'btc

Supreme Courtoflndia as a sole arbitrato. of Arbitral Tribuna l.

18. The complainant i.e., Ansal Housing Pvt. Ltd. in the petition soughr

various reliefs ircluding to stay the operation of the term,nation lertcr

dated 10.11.2020 and the public notice dated 16.12.2020 rill th. fin,rt

arbitral award is given. The Arbitral Tribunal vide order darral

31.08.2021 granted no stay on rerminarron not,ce dared 10.1I 2020 and

arbitrator respondent no. 1 was directed to handover rhc

atorementioned project to the respondent no. 3. Following the directr!c

outlined ln the order dated 13.10.2021 olrhe sole arbitraror, respondenr

no. t handed ove. the proiectto respondent no.3 via a posscssion leu.,

dated 14.10.2021, lor the purpose of undertaking the remarnrrB

construction tasks. Subsequently, on 02-09.2022, the Sole Arbitrd(or

directed respondent no.3 to finalize the project within the stipular(

timeline, specifical)y by the conclusion ol,une 2023 and to collect fLrnd!

from the allottees with a condition that the anrount so collectcd shall b,,

put in escrow account.

19. The authority is of the view that the builder buyer agreemenr dat.d

31.12.2014 was signed by the complainants and the respondent no. l.

The respondent no. 3 is a confirming party to that BBA. ln the bLrilder

buyer agreement dated 31.12.2014 it was specilically m€nrioned thd(

respondent no.2(land owner) and respondent no.1(developer) entered

intoa MoU dated 12.04.2013 whereby th€ development and marketing of

rhe protecl was lo be done by the respondent no I

license/permissions granted by th€ DTCP, Haryana. Although thc

respondent no.2 i.e., Samyak Projects Pvt. Ltd. cancelled the agreement
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noti.e dated 1011 2020 and the maiter is subiudice

Delhi High Court vide order

dated 22-01-2021- It is relevant to refer the d.finition oa the ternr

'Promoter' under the s€ction

Development) Ac!2016.

GURUGRA[/

before the arbitral tribunal appointed by

promoter if such buildine or apartments

2(zklor (Resulation

2.Defnitions.-
(2k) "pronote{heohs
a pefson who constructs or caLses to be connructed an
independen t b uildi ng ar o b ui ld i ng can tsong ol opo t th ets,
or converB on existing buildins a. o patt thercol tnto
opoftnents,Ior the purpN oI selling ott or sane ol the
opofin.nts ro othet pe5o6 and includes his asignees: ot
o petson who develaps lond into o pro)ect, whether or nor
the peren ole canstucts stuctures or ony olthe plots, fot
the purpose of selling to other pertuns oll ot sone ol the
plots n the taid ptuject, \|h.ther with ot snhout
structures the@n: ot

20. The authority obseraes that landowner is covered by the definition or

promoter under sub clause (il or of sedion 2tzk) A person who

constru.ts or causes to be constructed a building or apartments i\ r
are meant for thc purpose ol

selling to other persons. Similarly, a person who develops land 
'nto,'

proiect i.e., land into plots is a promoter in respect otthe lact that whedr.r

or not the pcrson also consrructs struftures on any otthe plots. lt is clc.rr

constructs buildinS orthar a person develops land into plots or

tj,

apartment for the purpose ofsale is a promoter. The words, causes lo

b€ constructed" in definition of promoter is capable of covering thc

landowner, in respectof construction olapartmentsand bu,ldings.Th.rc

may be a situation where the landowner may not himselfdevelops land

into plots orconstructs build,ng orapartment himsell but hecauses it to

be constructed or developed through someone else. Hencc, th.
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landowner is expressly covered under the definition of promoter under

section 2 (zk) sub clause (il and (ii).

21. Further, the authority obsepes that the occupation certificate for th.
project is yet to be received and the project stands transferred to thc

respondent no.3 who is now responsible to complet. thc same. ln vrcw

oathe above, the liability under provisions ofSection 18[1) ofthe Act &

Rules read w,th builder buyer agreement shall be borne by both rh.

respondents jo,ndy and severally and the liabrlity to handover the unir

shall l,e with respondent no. 3.

22. In view ofthe above, the l,ability und€r provisions ofSection 18(l lolrlrc
Act & Rules read with builder buyer agreement shall be borne hy thc

respondent. The complainant intends to continue with the proiect rf(l

are seeking delay possession charges interest on the anrount pdid

Proviso to section 18 provides that where an allottee does not intend lo

withdraw lrom the project, he shallbe paid, by the promoter, intercst li)l

every month ofdelay, titlthe handing over ofpossession, at such rate as

may be prescribed and it has been prescribed under rule 15 of the rul.s

''Section 10: - Rerum olanount ond conpensotion
1A[1). lfth. ,tunoer foik to @npletz ot 6 unable to gtve
posesion of an aponMt" plot, or brildtig. .
n occonlonceelth the ternsofthe ogr4 entlotsoleoL
as the cos ot be, dul! cohpleted b! the date specilied

due to discontinuonce olhk busihes os a developet on
occourt ol suspension or reva.otlon olthe tegisttotian
under this Act ot lot ont other reotoh,
he \holl he liobleon denond to the ollottees.]n case the
dllottee sishes to with.lrow fion the protect, wthout
prejudne b on! other re edt ovoiloble, to r.tu rhe
anount received by hin in resPect ol thot oportnent,
plot, building, os the cose hoy be, with intetest ot srch
rcte os no! be presctibed in thit behof inclrding
conpensation in the nonnetos ptuvided undet this Act
Prcvided $ot wher. an ollottee daes not inte^d to
withdruw lron the prcjed, he shall be poid, by the

orohoter, interest for every nonth of delot, till the
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within a stipulated timeframe ol w,thin 42 months from the date ol

execution of Agreement or within 42 months fron the dat€ of obtainrfg

all required sanctions and approval necessary for commenc€ment,)r

construction, whichever is later The period of 42 months is calculatc(l

hom the date of buyer's agreement i.e., 31.12.2014 as the dnt. or

commencement olconstruction is not known. As far as grace period ol (,

months is co ncerned the same is allowed being unqualjned. Accordingly.

the due date of possession comes out to be 31.12.2018 The occuparo,l

certificate for the project has notyet been obtained from the competr t

25. Payment ofdelay possession charges at prescribed rate oainterest Th.

complainan ts are seeking delay possessio n charges a t the p rescribed tu t('

ofinterest. Proviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promotcr

interest forevery month old€lay, till the handingoverof possession .'t

handing over ol the poseston,

Clause 30 of the BBA provides for handing over of possession and \

1he Developer shott oJler pasesean olthe unttwithin o
time period oJ 42 nonths lrcn the .tote of decutioo
olAqreenent or \|ithin 42 aonlhs llon the dote ol
obtoining oll required sadctions ond approval
necessarr lot oJ constuction,
\|hichever is loter. t:Ltther, there shalt be o groce
period ol 6 nonths dlosed to the .tevetoper over an.l
obove the period oJ 42 nonths o\ a b.vc tn olknno the
,ose$ian oftheuntt.

Due date ofpossession and admissibility ofgrace period: As per.lause:l l

ofthe BBA, the possession ofthe allotted unit was supposed to be off.rcd
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mdy be prelrflbed and ,r has been preicribed under rulc I

Conplarnr No 1649 of20Z2

provision of rule 15 oathe rules, has determined the prescribed ratc ot

interest. The rate of interest so determined by the legislaturc \

followed to award the interest, it will

ofthe rules. Rule 15 has been reproduced as und€rl

Rule 15, Pres.rlb..l rote olinterest lPravba to s4tton
12, sectioh 18 on.l sub secnon @ ond \ubsectton (7) ol
section 191

For the puryBe ol prcvno o sechan 12)s.ctian 1a;ond
subsections (4) dnd [7)oJvction 19,the inLetes.otthe
rote presc.ibed shollbe the stote Bonk ollndia htshest
doryinol cost ol lendthg rote +2%.:

Prcvidetl that in cose the State Bahk al tndio orglnol
can ol lentling rute (MCLR) 6 not in use, t sholl be

replocetl b, such bench\o.k lending rotes whtch the

Stote Eonkal tnt)io not fr fton tihe to tine lot tending

tothe g.nerol public.

26. The legislature in its wisdom in the subordinate legislation under th.

reason3ble and if the said rule

cost oflending rate {in

ensu.e uniform practice in all the cases.

27. Consequently, as per website of thc

hnps.//sbr.co.rn, the rurginal

datei.e.. 13.05.2025is9.10%.Accordingly, theprescribed rate

will be marginalcost oflending rate +2% i.e.,11.10%.

28. The definition oaterm'interesC as defined under section 2(zal of the lcr

provides that the rate ot interest chargeable from the allottee by lhe

promoter, in case ofdelault, shall be €qual to the rate of interest which

the promoter shall be l,able to pay the allottee, in case of defaull Th'

r€levant section is reproduced below:

'tzo) "interest'neons the.oisolinte.est pavoble b! the

prcnoter ot the dllottee, os the cose no! be

l\ptonotea- Fo, Lhe DttPa'? vltnBclou'"
the tute ol inteten chargeobte tan the ottottee bv the

pronoter, in @se ol deloult shott be equot to the rote ol
interst which the pronaEt sholl be hable to pov the

atto ttee, in co se of d efouh)

short, M

lndia ic.,

CLR) as on

Paee 22 ol25
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the interett payoble b! the pramoter to the allattee sholl
be lron the dote the pronoEr recelvetl the onount ar ant
port thefeoltil) the dote the onouht ar po.t thereolond
interest thereoh ts refunded, ond the tnteten paloble by
the ollottee to the prohoter shotl be lron the dote the
allottee delaults in pdlnenr to tha pronatet till the date
it ispoidi

29 Therefo re, i.te.est on the delay payments from the co mplainants sh all br

charged at the prescribed rate i.e., 11.10q0 by the respondenr/promorer

which is the same as is being granted to them in case of delayod

possession charges.

30. On consideration ofthe documents available on record and submission'

mad€ by the parties regarding contraventjon as per provisions ofthe Acr

the authority is satisfied that the respondent is in contravention oi thc

section 11(4)[a) ol the Act by not handing over possession by the du.

date as per the agreement. By virtue of ctause 30 of the buycrs

agreement, the possession ofthe subject unit was to b€ delivered wrth I
stipulated rime i.e., by 31.12.2018. However, till date no occuparion

certificate has been received by respondents and n€ither possession h.rs

been handed over to theallonee tilldate.

31. The Authorily js ofconsidered view that the.e is delay on the pari of thc

respondents to offerofpossession ofthe allotted unit to the complarnants

as per the terms and cooditions ofthe allotment letter. Accordingly, rt ls

the iailure of the respondent/promoter to tulfil its obligations rfd
responsibiliti€s as per the agreementto hand ove. the possession with I
the stipulated period.

32. Accordingly, the non-compliance oi the mandate contained in sect on

11(a)ta) read with section 18(1) of the Act on the part of thc

respondent/promoter is estabUshed.As such, the sllottee shallbe paid by

the promoter interest lor €very month ol delay from the due datc ol

possession i.e., 31.12.2018 till the date ofvalid olfer of possession plus 2

Paac 23 ol25
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months after obtaining occupation certificate from the compet.nt

authority or actual hand,ng over of possession, whichever is earlier rl
prescribed rate i.e., 11-10% p.a. as per proviso to sectron 18[1) of the Acl

read with rule 15 ofthe rules.

33. As per the interim order ofthe sole Arbitrator the said proiect hds now

been physically handed over to the respondent no.3 and there rs nothrtg

on the record to showthat the said respondent has applied tbr occupatron

cedficate or what is the status oithe completion ofdevelopment ollh0

above'mentioned project. In view of the above, the respondent no. 3 rs

directed to handover possession of the flat/unit to the complainant rn

terms of section 17 of,the Act of2016, within two months aftcr obtainrrg

occupation certificate Iiom th€ competent authority

F.ll. Iitigation cost- 11,00,000/-

34 The complainants are seeking above mentioncd rclrei $ r t

compensation. Hon'ble Sup.eme Court of lndia in .ivil appeal nos 67t:

67 49 of 2021 titled as M/s Newaech Promoters ond Develope$ Pvt- Ltd.

V/s Stote oJ Up & Ors. (supro), has held that an allottee is entrded ro

claim compensation & litigation charges under seclions 12,14,1U;n(l

section 19 which is to be decided by the adjudicating officer as per scctrof

71 and the quantum of compensation & litigation cxpcnse shall l).

adjudged by the adjudicating officer havine due regard to the ficr,,r\

mentioned in section 72. The adjudicating otucer hns ercLusr!.

jurisdictron to deal with the complaints in respect of compensation ti

legalexpenses.

H. Directions ofthe authority

35. Hence, the authority hereby passes this order and issues the followrng

directions under section 37 oftheActto ensure compliance ofobligatlorls
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cast upon the promoter as per

Haryana Real

Dated:13.05.2025

ComplarntNo. 1649o12022

the function entrusted to

under section 34(0:

a. The respondents/promoters jo,ndy and severally arc drrcct.d L{)

pay interest at the prescribed rate oa 1t.10olo p.a. for every month .1

delay from due date of possession till the date of valid ofter ot

possess,on plus 2 months after obtaini ng occupation cert ificare fro rr

the competent authority or actual handing over ol possession

whichever is earlieri at prescribed rate i.e., 11.100/0 p.a. as pe,

proviso to section 18(1) ofthe Act read with rule l5 oithe rules

b. The respondent no. 3 is directed to hand over the actual physr.r

possession of the unit to the €omplainants within 2 months alnj

obta ining occupation certiffcate.

c. The respondent shall not charge anything from the complainift

which is notth€ part ofthe buyer's agreement.

d. The complainant is djrected to pay outstanding du€s, if any, ahcr

adiustment ofdelay possession charges/interest for the period thr

possession is delayed.

36. Compla,ntstands disposed ot

37. File beconsigned to registry.

(Arun Kumar)
Chairperson

Estate Regulato ry Au tho rity, Curugram

\'t zr-)
tvllay KUmarGoyal)(Ashok sa
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