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ORDER

1. The present complaint has bee' filed bv the complainant/allottee

under section 31 ofthe Real Estate [Regulation and Development] Act'

2016 [in short, the Act) rea'l with rule 28 of the Ha'vana Real Estate

(Regulation and Development) Rules' 2017 lin short' the Rules] for

violation of sectron 11(4)(al of the Act wherein \\ is inter olio

prescnbed that the promoter shall be responsible for all obligations'

responsibihties and functions under the provisions of the Act o' the

s
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Rules and regulations made there under

agreement for sale executed lnte' se'

Unlt and prolect related detalls

The particulars ofunit details, sal€ consi

th€ complainanls, date of proposed hand

period, ifany, have been detailed in the f

or to the allottees as Per the

deration, the amount Paid bY

ing over the Possession, delay

ollowins tabular form:

iiika Inxtc'rycenterat seoor s:,

12i of20og dated 14.06.2008

13 06 2016

HRERA resistered or not
2a 07.201L

JPage 30 ofcomplaintl

Date of builder buyer

agrecnrent executed

bctwe.n the original

allottee r.e., Mahinde.
(uma. Malhotra and the

rcspondent for trade

z-zza, F noot, to*", a "ut""t"lng
500 sq.ii.oisuPerrrea
lpase 33 of comPlarntl

firt no. as per BBAdrled
25.O7.2011

i:l--6loci r, v"tita rnxr citY cent'"'

lPase s0 ofcomPlaintl

Shifting ofunitvide
assignment letter dated

21.11.2018

of BBA datetl 25.07.2011,

will co PleE the

the nid d Pld vithin
on date oferecutior olthis
33 of conrloktl

25.07.2074Due date ofhandinB over

possession as Per BBA

dited 25.07.2011

ANNEXUREA
ADDENDUM fO fEE AGREETIEIIT

DAED25,0r'2017committed return as Per

l
= I
---)
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Tle unit ha, been allotted to vou with on

a$uted honthlr rcturn ol k. 6s/'Pet ,q' ft
Howetq, during the cou$e ol consrructi@

till su.h tine the building in which yott unit
is situoted is reodv lot PdBssiottou will be

pod or odditonal return ol Rs 6.s0y' per

sq. ft lherchrc, you rerutn potobte to tou

ThR add?ndun lot t on int gtol Pott ol

builder buyq Aslee eat doted 25.07 2011

A. Till ofret oI pos6ion: Ps 71,50/'per sq'

B- Aftet codptenon ot ie buklig. Rt 65/'
per sq lt
You ||ould he pod on o$ured rcrutn \'-el
25,0?.2011 on a nanthl| bots belb'e the

litr of eoch colendot tnanth
fi.;blaoran ol fie deuet.Pe' 'hotl 

be to

kose d; pehse\oldhLh YUu llutt\Po
@ Rt, b5/ Der t4 f ln rhc evenruah'vthe

dchi.wd rct m bethg hghet or tower than

k 6s/- pd sq. ft the lattowins woutd be

i iiP ftntat stes thon Rt b5/'Pebq ft
thon you shalt be relunded @Rs 120/ pet

sq. ft lRuPe* 04? Hlnd.ed fnen'r onttt

tar eve.y Rs 1 /' by qht.h atht?ved'cnrot b

t.s th.n k 65/ oe. s! ll
2 [ the dchrcved tenol I htah" rhan Rt.

65/. per sq- lt thun 5A% ol rhe tn(eotco
."ntit shall o.crue tu vou Jrce ol on!

o&liionrl le c$sderotion Hovevet tau
wtll be rcqu$tetl ta pav oddtnnol sole

conedercdon @R\. 12u t per sq li' (RrP'es

one Hundred f\,entv onlv) lor ever! rupee

ot odddonot rc1Iot acheved n the 'or 
al

iot.ne sa% rf n.rtased rcntot\

21.11.2018

lPase s0 otcomPlaintl

ietter by resPondent

.eBa.ding assiS.mcnt ot
rights of 1n subsequent

allottee ot subject unit in

favou. of the comPlainant



tr(s HARElA
GURUGRAI/

comprarnr No. 585of 2022

12. I Totalsale consideration

las per clause 1of BBA

I .l:ted 25 07 201I

complainant as per dause

2 ofBBA dated
25.07.2077

Rs-23,15,625 l'

Rs.31,10,250/_

lPase 39 of rePlyl

15.

16-

oiup"tion 
"".iin."te

Amount of assured returD

paid by the .esPondert to
titl September 2018

a. FacLs ofthe comPlaint

'Ihe complainant has made the followingsubmissions in the complaint:

a. That Ms. Madhu Tangri D/o Sh Ram Naravan Sama purchased a

U n it tsea.ing No 43 1, Biock F, at Vatika IN XT City Centre Curgaon

honr I\4r. Mahinder Kumar Malhotra s/o Sh RK Malhotra That the

present Complainant purchased the said unit from the Former

Allottee. Thereafter, the said unit was transierred to the

Complainant vide a Second Transfer dated 18'10 2018'

b. That the Responllent vide its letter dared 21 11'2018' dulv

transferred the rights/benefits from the original Builder Btryer

Agreement dated 25.A7 2Ol! to the Complainant That it is

pertinent to mention that the due date of possession was

30.09.2014, however the Respondent has failed to deliver the

possession of the aforementioned unit to the Complainant within

the prescribed period of time as mentioned in the original

allotment letter issued by the Respondent in favour of Mr'

M:hinder Kumar Malhotra.

That it is also Pertinent to

addendum to the agreem€nt

mention that the resPondent vid€

dar€d 25.07.2011 had Promis€d an
PagE/l ol27

Rs.23,15,625l
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assured monthly return to be calculated @ 171 50/-per sq' ft till

oller oi possession and 165/-atter completion otthe building' The

assured return first accrued from 25'07 2077' lt is pertinent to

mention here thatthe respondent only paid the promised assured

monthly return till September 2018' Iiven after the complainant

seekingthe reason for responde nt's abstinence from providing the

,s{,red .eturn. neither the assu.ed return was resumed nor was

any satisfactory response provided by the respondent

d. That, by the act and conduct of the respondent itt been

unambiguously lucid that the respondent from the very beginning

had malafide intention to cheat and defraud the complainant' That'

the Complainant has no other efficarious remedy with him but to

file the present Complaint against the Respondents' That' the

Respondent are not only gu'lty of denciency in services by not

fulfllling their promises in due course of their services towards

thei. helpless €onsume's but also for mental harassment to the

Complainant by misguiding and misrepresentation ol facts which

amounts to fraudulentand unfair trade pra'tices

e. That, the Complainant ftrrther declares that the matter regarding

which this Complainthas been filed is notpending before anv other

.ourt of law or anv other authority or any tribLrnal' That the

Complainant contacted the Respondent on several occasions and

was regularly in touch wrth the Respondent The Respondent was

never able to give satisfactory response to the Complainant

regardirg the status of the constru'tion tnd was never dellnite

about the delivery of th€ possession' Some or the oth
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beinggiven in terms ofsomedispute in

Comp c nlNu 585 or 2022

regard to land or shortag€

olresources etc

f. Thatthe Respondent had f,ailed to keep pace with developm€nt of

the project as the construction ofthe said project since the date of

sta.t of excavation was going at snail pace and the said project is

far from completion and the same w'll not be able to deliver tbe

possession within the stipulated time lt is abundantly clear that

the Respo ndent have p layed a fraud upon the Co mplainant and has

cheated him fraudLrlently and dishonestly with a false promrse to

complete the construcfion of the project within the stipulated

g. That there is a. apprehension inthe mind ofthe Complainant that

the Respondent has be€n playing fraud bv illegallv cancelling the

Unit booked by the Complainant, even though the Complainanthas

paid all the demand s timelv as and when raised bv the Respondent'

It is noteworthy to mention thattheie is something fishy which the

Respondent is not disclosing to the Complainant iust to embezzle

the hard ea.ned rnoney ofthe Complainaot' The Complainant has

neither political rivalry nor any business iealousres with the

opposite partyrather is a common maD'

h. That the Respondent No' 1 is guilty ofdeficiency in servic€ within

the pu.view of provisions of the Real Estate (Regulation :nd

Developmeno Act,2016 (Central Act 16 of 20161 and the

provisions ol Haryana Real Estate (Resulation and Developmeno

Rules,20l7.1he Complainant has suffered on account ofdeficiency

in service by the Respondent and as sucb the Respondent is fully

liahle tocure the deilciencv as perthe provisions ofthe RealEstate
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(Regulation and Development) Act, 2016 [Central Act 16 of 2016)

and the provisions oi Haryana Real Estate (Regulation and

Development) Rules, 2017

i. That the Complainant having shattered and scattered dreams of

oivning his own Unitherein are constra,ned and leftwith no option

but to approach this Hon'ble Auihority' Eunher, the ComPlainant

is seeking and eDtitled to full refund of the amount including but

not limited to allthe payments made in lieu oithe said unit/flat' as

per the terms and conditions of the Builder Buyer Agreement

executed by the Responde.tand even otberwise are entitled to the

same. That the Complainant cannot be held responsible by anv

stretch ol imagination. Further, the Complainant herein reseNes

his rightls) to add/supplement/amend/change/alter anv

submission(s) made herein in tbe complaint and further' reserve

the.ightto produce additional document(s) or submissions' as and

when necessary ordirected bv this Hon'ble Authoritv

t. That the present Complaint sets out the various deficiencies in

services, unlair and/or r€strictive trade practices adopted by the

Respondent,n sale of !heir U nits and the provrsion s allied to it' The

modus operandi adopted by the Respondent' kom th€

Respondent spointof viewmaybe unique and innovativebutfrom

the Allottees point of view, the strategies used to achieve its

obiective, invariably bears the irrefutable stamp of impunity and

total lack of accountability and transparency, as well as breach oi

contract and duping ol the Allottees, be it either by arbitrarily

cancellinsthe lJ nit booked bv the Complainant or bv raising illegal

complarnt No.585 of 2022



I}HARERA
$-cunLrcnlv ComplaLnrNo 585 o12022

c.

demands without giving any heed to the construction linked

payment plan attached to the Apartment Buyer's Agreement.

k. That as per section 18 ofthe RERA Act.2016, the promoter is liable

to Refund the Amount and pay interest at the Prescribed rate of

interest and compensation to the allottee ofan apartm€nt, building

or projectfor a delayorfailure in handingover such possession as

pe. the terms and agreement of the sale. The Complainant after

losing all the hope from the Respondent Company, after be'ng

mentally tortured and also losing conside.able amount, is

constrained to apProach this Hon'ble Authority fo. redressalolhis

grievance. That, the Complainart further de'lare that the matter

regarding which thls complalnt has been made is not pending

before any court of law or any other authoriry or any other

Rellefsought bY the comPlalnants:

The complainants have sought following reliefG)

a. That the.espondent mayvery kindly be directed to handoverthe

actual possession of the unit bearing no 431, Block F, at Vatika

INXT CityCentre, Gurugram, alongwith theallthe rights, title and

interests without any delay or default in tetms with the original

bLilder ourer rgreement daied 25 07.201 1

b. That the respondent may verv kindlv be directed to register the

sale deed in favour ofthe complainant.

c That, the respondent may verv k,ndly be directed to pay the

outstanding assured monthly return @71'50/_ per sq' ft' per

month [as no possession has been offered] along with 18% CST

nn rhe total amount.
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d. That the respondent be directed to pay penalty for delay ,n

possession on the amou.r paid i.e. along with assured rentats rjll

realization, as per RERAAct.

e. That the respondent may be very kindly be direcred ro continue

paying the assured monthly return tillthe unit is leased out.

r. The respondent be restrained from demand ing any amounts from

the complainan(s) at the time ofoffer ofpossesston which do nor

aorm a part olthe builder buyer agre€menr.

5. On the date ol hearin& the author,ty explained to rhe

respondent/promoter about lhe contraventions as alleSed to have

been committed in relatjon to s€ction 1r(41 (al oithe act to plead guilry

or not to plead guilty.

D. Reply by the respondent.

The respondent hascontested thecomplajntonthe lo llowing grounds

a That the.omplajnant has got no locus standior cause ofactron to

h

file the present complaint. The present complaint is based on an

erroneous interpretation ofthe provisions ofthe Act as wellas an

incorrect understandjng of the terms and cond itio ns of th€ Builder

Euyers Agreement dated 25.07.2011, as shall be evident from the

subnrissions made in the iollowjng paras ofthe present reply.

That at the very outset it is submitted that the p.esent complaint

is not maintainable or tenable in the eyes oflaw. The Compla'nant

has mjsdlrected himseli in fi1ing the above captloned complaint

belore this Ld. Authority as the reliefs being claimed by the

Complainant cannot be said to fallwithin the realm oiju.isdiction

ol this Ld. Author,ty. It is humbly submitted that upon the

enactment of the Banning ol Unregulated Deposit Schemes Act,
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2019, (hereinafter referred as BUDS

Complaint No 585 of2022

and/ or any "Commtted Returns'on

the 'Assured Return'

deposit schemes have

suppressed these material facts.

That as per Section 3 of the BUDS Act all Unregulated Deposrt

Scheme have been strictly banned and deposit takers such as

builders, cannol direclly or indirectly promote, operate, issue any

advertisementssolicitingparticipatiooorenrolmentini oracc€pt

deposit. Thus, the section 3 of the BUDS Act, makes the Assured

Retu.n Schemes, of the bujlders and promote., illegal and

punishable under law. Further as per the Securities Exchange

Board of lndia Act, 1992 lhereinafter relerred as SEBI Aco

Collective lnvestment Schem€s as defined under Section 11 AA

can only be run and operated by a reg,stered p€rson/Company.

Hence, the assured return scheme of the R€spondent Company

Actl

the

been banned. The Respondent Company havinS not taken

registration cannot run, operate, continue an assured return

scheme. The implications olenactment oIBUDS Act read with the

Companies Act,2013 and Companies [Acceptance of Deposits]

Rules, 2014, resulted in making the assured return/committed

return a.d similar schemes as unregulated schemes as being

within the definition oF"Deposit".

Thus the 'Assured Return Scheme proposed and floated by the

Respondents has become iniructlrous due to operation of law,

thus the reliefprayed ior in the present complaint cannot suNive

due to operation oflaw. As a matter oiiact, the Respondent duly

paid Rs. 31,10,250/- t,ll September, 2018.The Complainant has

not come with clean hands belore thrs Hon'ble Autho.ity and has
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8.

has become illegal by the operation of law and the Respondent

Company cannot be made to run a scheme which has become

infructuous by law Thus, the presenr complaint deserves to be

dismissed at thevery outset, without wastingprecious time ofthis

Ho n'ble Authority.

That the compla,nt has been Rled by the Complainant just to
harass the Respondent and to sain the uniust en.ichm€nt. tt is

pertinent to mention here rhar aor rhe fair adiudication ot
gnevance as alleged by the Complainant requires derailed

delibe.ation by leading the evidence and cross examination, tbus

onlythe CivilCourthas jurisdiction ro d€alwIh rhe cases requ,red

detailed evide.ce for proper and fajr adjudication.

That it is pertinent to mention that the present complaint is nor

maintajnable before the Hon'bl€ Authority as it is apparent arom

the prayers sought in thecomplaint. That lurther it iscrystalclear

from readjng the complaint that the Complainant is not an

'Allottee', but pureiy is an 'lnvestor', who is only seeking physical

possession/delay possession charges irom the Respondent, by

way ol p.eseDt petition, which is not maintainable as the Unit is

not meant for personal use rather it is meant for earn,ng rental

That it is also relevant to mention here that the commercial unit

ofthe Complainant is not meantfor physical possession as the said

unit is only meant for leasing the sajd commercial space lbr

earnrng rental jncome. Furthermore, as per clause 32.1(dl olthe

Agreement, the said commercial space shall be deemed to be

lcgally possessed by the Complainant. Hence, the commercial
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h

Complarnt No. 585 of 2022

not meant tor physrcal

That in view of the judgment and o.der dated 16.10.2017 passed

by the lllaharashtra RERA Authority in the complaint titled

Mahesh Pariani vs. Monarch Solitaire order, Complaint No

CC00600000000078 o12017 wherein it has been observed that in

case where the Complainant has invested money in the project

with sole intention of gaining profits out ofthe project, then the

Conrplainant is in the position of co-promoter and cannot be

That further in th€ mafter ofBharam Singh &Ors vs. venetian LDF

P.oiccts LLP Icomplaint No.175 of2018), the Hon'ble Real Estate

Regulatory Authority, Gurugram upheld its earlie. decision oinot

entert:ining any matter related to assured returns. That further

in the matter of lasjit Kaur Grewal vs. lvlls l,4vL Ltd. [Complaint

No. 58 o12018), the Hon'ble R€al Estate Regulatory Authority,

Gurugram has taken the same v,ew ofnot entertaining any matter

related to'collective investment scheme'without the approval of

SEBl,

That the Compla,nant has come beforethis Hon'bleAuthoritywith

un-clean hands. The complainthas been f,led by the Complainant

just to harass the Respondent and to gain unjust enrichment. The

actual reason for filing of the present complaint stems from the

changed financial valuation ol the real estate sector, in the past

few years and the allottee malicious intention to earn some easy

buck. The Covid pandemic has given people to think beyond the

basic lesalway and to attempt to gain linancially 3t the cost of

I
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others. The Complainant has instituted the present false and

vexatious complaint against the Respondent Company who has

already fulfilled its obligation as defined under the BBA dated

25-07 2011- lr is pertinent to mention here that for the fai.

adjudication ofs.ievance asalleged by the Complainants, detailed

deliberation by leading the evidence and cross examination is

required, thus onlythe Civil Court hasiurjsdjction to deal w,th the

cases requiring detailed evidence f,or proper and fairadludication.

1t is submitted that the erstlvhile allottees entered into an

agreement i.e Builder Buyers Agreement dated 25.07.2011with

Respondent Companythereaft€rowiDg to the name, good willand

reputation oithe Respondent Company the present Complainant

purchased the unit lrom the erstwhile a)lottees on 21.11.2018.

That furthe., the construction ofUnitwas completed and the same

was duly ,nlormed to the erstwhile allottees vide letter dated

27.03.2018 Thatdue to externalcircumstance which were not in

.ontrolofthe Respondent, minor time line alte.ations occurred in

completion of the project. That even though the Respondents

suffered from setback due to exteinal circumstances, yet the

RespondeDts managed to complete the construction Further the

assu.ed returns were stopped ln September, 2018 thus the

Conrplainant herein have neve. received any assured return

The present complaint of the Complainant has been filed on the

basis of incorrect understnnding ol the obiect and reasons of

enactment oi the R[RA, Act, 2016. The Legislature in its great

wisdom, u nderstand ing the catalytic role played by the Real Estate
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lulfilling (he needs and demdnds for housing and

infrastructu.e in the count.y, and the absenceofa regulatory body

to provide professionalism and standardization to the said sector

and to address all the concerns of both buyers and promoters in

the real estate sector, drafted and notified the RERA Act,2016

aiming to ga,n a healthy and orderly growth oathe industry. The

Act has been enacted to balance the interests of consumer and

promoter by imposing certain responsibilities on both. Thus,

while Section 11 to Section 18 of the RERA Act. 2016 describes

and p.escrjbes th€ tunction and duties of the

pronroter/Developer, Section 19 provides the rights and duties of

Allottees. Hence, the RERA Act, 2016 was never intended to be

biased legislation preferring the Allottees, rather the intent was to

ensure that both theAllotteeand the Deveioper be kept at par:nd

either oithe party should not be madetosuffer du€ to act and/o.

omission of part ofthe other.

m.'lhat in matte. titled Anoop Kumar Rath Vs M/S Shethlnfraworld

Pvt. Ltd. in Appeal No. AT00600000010822 vide order dated

30.08.2019 the Maharashtra Appellate Tribunal while

adjLrdicating points be considered while granting relief and the

spirit and object behind the enactment of the RERA Act, 2016 in

para 24 and para 25 discussed in detail the actual pu.pose of

maintaining a fine balance betlveen the .ights and duties of the

Promoter as well as the Allottee. The Ld. APpellate Tribunal vide

the said judgment discussed theaim and obiectofREP"{AcL 2016.

The efforts ot the Promoter to ensure the progress of the

development works combined by the tact that the construction
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7. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basisofthese undisputed documentsand submission

made by the parties.

'lhe written submissions filed by the parties are taken on record. The

authority has considered the same while deliberating upon the relief

sought by the complainants.

Complaint No. 585 of 2022

was completed and intimated to the complainant vide letterdated

27.03.2018 and the same is also admitted by the Complainant and

this needs to be conside.ed wh ile adjud icating the present matter.

Thus, upon finding the reasons to be justified.nd beyond the

control of Pro nroter, the Hon'ble N{aha RERA Authoriry condoned

the delay 
'n 

giving possession. ln the present case there has not

been one singledelay causingeventwhich can beattributed to the

Respondent and hence the Respondent prays lor the Respondent

not be held liable for time linechanges.

That the Complainant is atiempting to seek an advantage ol the

slowdown in the realestate sectorand it is apparent lionr the facts

ofthe present.ase that the main purpose ofthe present complaint

is to harass the Respondent by engaging and rgnrting frivolous

issues with ulterior motives to pressurize the Respondent

Company 1t h pe(inent to submit thatthe erstwhile allottees was

sent ihe letrer dared 27.03.2018 informing of the completion of

consrruction. Thus, thepresentcomplaint is without any basis and

no cause oiaction has arisen till date in iavour oathe Complainant

and againstthe Respondentand hence, thecomplaint deserves to

u
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9.

10.

with the p.esent complaint.

E.tl subiect-maner lurisdtctlo.

11. Section 11(41(a) of the Act, 2016 provides that the promoter shallbe

respons ible to the allottee as per agreement lor sale. sect,on 1 1 (a) (al

is reproduced as hereunderl

Se.tion 11

ti ,n" o,u^o,", 't ott

(a) be .espohrbb fa. dll obligonons, .espansibilittes antl

functons utulet the Prolnians ol thtt Act or the tules ond

regulutions nqde thereun.ler ot to the ollott es as per the

og/eenent lor sole, or ta the ostocidtion of ollottees os the cose

no! be, till the convelone ol oll he opannents PloLs or
buildingt ds the c6e ndy be, to the ollon@s, or the connod
oteos to the associottoh of ollottees or the conpetent authoriE
osthecosenoyber

Seetion i4'Functions ol the Authority:

3 1 (l) al the A ct p t ae tdes ta e hsu re con pha hee oJ the ab hsotton s

cast upon the Prohotets, the ollottees and the reol esraE

asents Lnder this act and the tule\ ond .egutations mode

rhcrcunder

12. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regard,ng non-

Iu sdictionoftheauthortty

The authority has complete territorialand subject matter jurisdiction

to adjudicate the present complaint torthe reasonsgiven below.

E.l Territorial iurisdictton

As per notification no. 1/92/20\7-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdicnon of

Haryana Real Estate Regulatory Authority, Curugran shall be entire

Curugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has €omplete territorial jurisdictjon to deal
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compliance o f o bligation s by the promoter leaving aside compensation

which is to be decided by the adjudicating oiiicer il pursued by the

complainants ata later stage.

Findings on the obiections ralsed by the respondent.

F.l. obiectior regardinS maintainability ot complaint on account of
complainantbelng investor
The respondent took a stand that the compla,nants are investors and

not consumers and therefore, theyare notentitled to the protection of

theAct and thereby not entitled to file the complaint under section 31

olthe Act. How.ver, it is pertinent to note that any aggrieved person

can file a complaint against the promoter ifhe conravenes or violates

any provisions of the Act or rules or.egulatjons made thereunder

Upon careful perusal of all the terms and conditions of the allotment

letter, it is revealed that the conplainant is buyer, and they have paid

a considerable amount to the respo ndent'promoter towards pu.chase

ol unit in its project. Al this stage, it is important to stress upon the

definition ofterm allottee undertheAct, the same is reproduced below

'2(d) allottee" in rclatiohtao t@lestote Prc)ect neuns
the person to Nhon o plot, oponnentor buildihg, os the
Late nay be,hos been ollofted, satd (wheth{ os heehold
ar teasehold) or othetutse trcnsfefted by the ptohotet,
antl n.ludes the peBon ||ho subsequentt ocqunes the
sut.l ottotn)ent throush 3ole tanskt ar otheNbe but
d.e\ nar tn.luAe o petsoh to qhom srch plo, aponhent
or buldthg,os the cose moy be, tu giveh oh tent

lnviewoitheabove mentioned delinition of allottee" aswellas allthe

terms and condilioDs ol thebuyer's agreement executed between

promoter and complainant, it is crystal clear that the complainant are

allottee(sl as the subject unit was allofted to them by the promoter'

The concept of investor is not defined or referred to in the Act. As Per
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''...it is pointed out thot therc k no nat on adjudnotion on
the pa.line civil oppeals/petttions before th. Real Estote
Regulatoty Aurhoir, as aho agoinn the investigoting
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the definition given under section 2 ofthe Act, there w,llb€ promoter"

and alloitee" and there cannot be a party having a status ol"invesror

Thus, the contention ofthe promoter that rhe allottee being investor

are not entitled to protection ofrhis Act also stands rejected.

F.ll. Pendency of petition before Hotr'ble Puniab and Haryana High
Court regarding assured returh

15. The respondent-promoter has raised an objecrion thar the Hon'ble

High Court of Punlab and Haryana in CWP No. 26740 of 202 2 titled as

"Vatika Limited Vs. Union of India & Ors., took the cognizance in

respect of Banning ol Unregulated Deposits Schemes Act, 2019 and

reskained the Union oflndia and State oaHaryana for taking coercive

steps in criminal cases registered against ihe company fo. seeking

recovery against deposjts tillthe next date ofhearing.

16. With respect to the afb.esaid contention, the Authonty place rehance

on order dated 22.11.2023 incwP No-26740 of 2o2z (supra), wherein

the counsel lor the respondent(sl/allottee(s) submits before thc

Honble High Court of Punjab and Haryana, that even after order

22.11.2022, rhe courfs i.e., the Real Estate Regulatory Authority and

Real Estate Appellate Tribunal are not proceeding with the pending

appeals/revisions thrl haie be€n prefencd" And accordingly, vide

o er dated 22.11.2023, the Hon'ble High court of Punjab and Haryana

in CWP no. 26740 of 2022 cla.ified that there ,s not stay on

adjudicat,on on th€ pending civil appeals/petitions before the Real

Estate Regulatory Authority and they are at liberty to proceed further

in the ongoing matters that are pend,ng w,th them. The relevant para

oforder dated 22.11.2023 is reproduced herein below:
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osenctesand the! are at liberty ta pracet) lurthet ih the
ongoins notteBthotote pendtns wth then The.e i na
rope lor aht lunhet ctotAcodon

17. Thus, in view of the above, the Authoriry has decided to proceed

further with the prese.t matter

G. tindings on the r€liefsought by the complainants.

G.l. Assured retum.
18. The con pla inan ts are seeking unpaid assured returns on monthlybasis

as per the addendum agreement at the rates mentioned rherein. lt is

pleaded that the respondent has not complied wjth the terms and

conditions of the said addendum. Though lor some time, the amount of

assured returns was paid but later on, the respondent refused to pay

the same by taking a plea that the sam€ is not payable in view ol

enactment ol the Banning of Unregulated Deposit Schemes Act, 2019

(hereinafter referred to as theActof2019l, citineearlie. decision ofrhe

authority [Brhimjeet & Anr. Vs. M/s Landma.k Apa.tnents Pvt. Ltd.,

complaint no 141 ol 2018) whereby rellef of assured return was

declined by the authority. The authority has rejected the aforesajd

objections rarsed by the respondentiI].CR/8001/2022 tltled as Gaurav

Kaushik and anr. Vs. Votika ltd. wherein the authority has held that

when payment ofassured retur.s ls pan and parcelofbuilder buyer's

agreement (maybe there ls a clause in that document or by way oi

addendum, memorandum oaunderstanding or terms and conditions ol

the allotment ofa un,t), then the bu,lder is liable to pay thatamount as

agreed upon and the Act o12019 does not create a bar for payment of

:ssu.ed.eturnseven aftercoming into operatron as the paym€nts made

in this resard a.e protected as per sect,on 2(al(l)(iii) oithe Act oi2019.

Thus, the plea advanced by the respondent is not sustainable in vi€w of

theaforesaid reasoningand case crted above.
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The money was taken by the bujlder as deposit in adva.ce against

allotment ofimmovable properry and its possession was to be offered

within a certain period. However, in view of raking sale considerahon

by way of advance, the builder promised certain amount by way of

assured returns for a ce.tain period. So, on his lailure to fuifil rhat

commitment, the allotree has a righr to approach rhe authority for

redressal olhis grievances by way olfiling a complaint.

Complaint No. 585of 2022

20. The builder is liable to paythatamountas agreed upon and can't takea

plea that it is not liable to pay lhe amount ofassured return. Moreover,

an agreement delines the builder/b'tyer relationship. So, it can be said

that the agreement lor assured .eturns between the promoter and

allotee arises out ol the same relationshjp and is marked by the

addendunr agreement.

21. It is not disputed that the respondent is a .eal estate developer, and it

had not obtained registration under the Act of 2016 for the project in

quesiion. H owever, the project in which theadvance has been received

by the developer from the allottee is an ongoing project as per section

3[1] olthe Act of 2016 and, the same would lall within the jurisdiction

otthe authority lor g,ving the desir€d relietto the complainants besides

initiating penal proceedings. So, the amount paid by the complainants

to the builder is a regulated deposit accepted by ihe later from the

formeragainst the immovable p roperty to be transferred to the allottee

later on. In view of the above, the respondent is liable to pay assu.ed

return to the complainants-allottees in terms of the addendum to the

agreement dated 25.07.2011.

G.ll. D.layed possession cha.ges

C.llL Poss.ssinn

PdCe 20 ot 27
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" Section 1A: . Retum oJ anourt dnd compensonon
13(1). Ifthe ptunotet foih ta conptete or is unabte to sive
possssion ofoh opartnent, plot, or building,

22. In the present complainr, the compla,nanrs intend to contjnue wjrh the

project and are seeking possession of the subject unit and d€lay

possession chargesas provided underthe provisions of section 18(1) of
the Act which reads as underl

Ptort.led thot whele on allonee does not ntetul to
||thdnw Jrah the prcjecr, he tholt be pod, by the
ptohoter, ltrrest lot ever! anth aI deloy, tilt the
hundtng over olthe p6se$ion, at such rcte ot nor be
preeribed,

23. ln the facts and circumstances ofrhis case, rhe devetoper was obliSated

to complete the construction ofthe said unit wirhin a time pe.iod of 3

years fron the date oIBBA i.e.,25.07.2011. Accordingly, the due d:te of
possession comes out to be 25_07 _2074_

24. Admissibility of d€lay possession charges at prescrlbed rate of
interest: The complainanrs are seeking delay possession charges

Prov'so to section 18 provides that where an atlotree does not inrend to

withdraw from the proiect, he shall be paid, by the promoter, inrerest

for eve.y month ofdeiay, tillthe handing over ofpossession, ar such rate

as may be prescribed and it has been prescribed under rule ts of rhe

rJle\. RLlp lq hri been reprodu, ed a5 under:

"Rule 15, Prescrlbe.l tuE ol intercst- IPtuelso to
t*tion 1Z @crlon 18 on.l b-e.ion @ on.l
subn.rion (7) ol ecrton 191
Fot the puryose afprotitu to s.cnon 12) sqtion 18:on.l
sub.sections @ ond (7) olsection le, the \htetest at the
rote ptesoibed shollbe rhe State Bank oltndio highest
hargina| costollending rote +2%:
Provided thot tn cose the stote Bonk of India noryinal
cost ol lqdinq rote {MCLR) is not in use, it shall be
reploced by slch bqchnork lendihg tates which the
stote Bank of India nat lt lfon tine to tine lo/ lending

PaEe 2l ol27
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25 The legislature

rule 15 of the rules has determined the

Consequently. as per websire of the

its wisdom in the subordinate Ie

b,

B k

i.co.in the marginal cost oflending rate

gi:

Iin

sl

of India i.e.,

ort, MCLR) as

on dare i.e.,27.05.2025 is 9.100/0. Accordingly, the prescribed.ate of

interest willbe marginal cost of lending rate +20lo i.e.,11.10%.

25. On consideration of documents available on record and submissions

made bythecomplainantsand therespondent, the au tho.ity is sarisfied

that the.espondent is in contravention oithe provisions ofthe Act. The

possession orthe subject unit was tobe delivered within srjpulated time

i.e., by 25 07.2014.

27. However now, the proposition before it is as to whether the allottee

who is getting/ent,tled lor assured return even after expiry ofdue date

of possession, can claim both the assured return as well as delayed

possession charges?

28. 'lo answer the above proposition, it is wo(hwhile to consider that the

assured return is payableto the allottees on accountofprovisions in the

addendum to BBA dated 25.07.2011. The assured return in this case is

payable as pe r' addend um agreement". The promoterhad agreed to pay

to the complainants allottee {71.50/'persq. ft. on monthly basis tillthe

completion ol the prolect and thereafter 165/- per sq. lt. per month

thereafter. lf we compare this assured return with delayed possession

charges payable under proviso to section 18(1) of the Act, 2016, the

assured return is much better i.e., assured return in this case is payable

as {35,750l- per month whereas the delayed possession charges are

payable approximately 121,419l-per month. By way oaassured return,

the promoler has assured the allott€e that he would be ent,tled forthis
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specific amount till the said unit is put on lease. Moreover, the interest

of the allottees is protected even after the completion ofthe building as

theassured retu.ns are payabletillthe date ofsaid unit/space is put on

lease. The purpose of delayed possessjon charges after due date of

possession is served on payment of assured return after due date of

possession as the same is to safeguard the interest of the allottees as

their money is continued lo be used by the promoter even after the

promised due date and in return,they a.e to be paid ertherthe assured

return ordelayed possess,on chaEes whichever is higher.

29. Accordingly, the authority decides that in cases where assu red .etu rn is

reasonable and comparablewith th€ delayed possession charges unde.

section 18 and assured return is payable even after the date of

completion ofthe project, then the allottees shallbe ent,tled to assured

.eturn or delayed possession charges, whichever is higher without

pretudice to any other remedy including compensation

30 on .onsideration of the documents available on the record and

submissions made by the parties, the complainants have sought the

amount ofunpaid alnountofassured return as pertheterms ofBBA and

addendum executed thereto along with intereston such unpaid assured

return. As per addendum to BBA dated 25.07.2011, the p.omoter had

agreed to pay to the complalnants allottee 17150/_ per sq ft. on

monthly basis till otrer ofpossession and 165/_ per sq. ft on monthly

basis after the completion of the building. The s3id clause tu(her

provides that it is th€ obligation ofthe respondent promoter to pay the

assured r€turns.ltis matter of record that theamountofassured return

was paid bythe respondent promoter till September2018 butlateron,

the respondent retused to pay the same by taking a plea of the Banning



ltHARERA
!$-cttnrrcnml Compla'nr No. 585of 2022

of Unregulated Deposit Schemes Act, 2019. But that Act of 2019 does

not create a bar for payment ofassured returns even after coming into

operation and the payments made in this r€gard are protected as per

section 2[4][iii) ofthe above-mentioned Act.

t1 Admittedly, the respondent has paid an amount oi 131,10,250/ tothe

complainants as assured return till September 2018. Therelore,

considering the facts ofthe present case, the respondent rs directed to

pay the amount ofassu.ed return at the ag.eed rate i.e., @ i71.50/- per

sq. ft per month from the date the payment of assured return has not

been paid i.e., September 2018 tillthe date ofcompletion ofthe p.oject

aiter obtaining occupation certificate from the competent authonty

and thereafter, 165/' per sq. ft. per month after the completion of the

building till the date the said unit is put on lease or for the flrst 36

monthsafterthe completjonof theproject,whicheverrsearlierinternrs

oaAddendum read wirh clause 32.2 oithe BBA.

32. Accordingly, the respondent is directedto paythe outstand,ng accrued

assured return amounttill date at the agreed rate within 90 days i.om

the date ofthis order after adlustmenl ofoutstanding dues, rfany, from

the complainants and failing which that amountwould be payable with

inte.est @ 9.10olo p.a. till the date ofactual realization.

33. With regard to the rellel sought conceming possession, the Authority

notes that the Builder Buyer Agreement [BBA] exe.uted between the

parties does not contain any.lause stipulating the ha.ding over of

possession of the sa,d unit to the complainant. Instead, the agreement

reflects a leasing arrangement between the pa(ies, as is evident from

Clause 32.2 oithe BBA and the addendum appended thereto.

6,lV, Corveyance deed
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34. With respect to the conveyaDcedeed, clause I ofthe BBA provides that

the respondent shall sell the said unit to the allottee by executing and

.egistering the conveyance deed and also do such other acts/deeds as

may be necessary for confirmingupon theallottee a marketable title to

the said unit free i.om all encumbrances.

35. Section 17 (11 of the Act deals with duties of promoter to get the

conveyanc€ deed executed and the same is reproduced below:

'17 Tronsferoftttle..
(1) lhe pronoier :holl decute o reskteretl cohvelon.e
deed in favou. ol the allott e olong with the undivided
p.opuftionate title in the@hhonoteos to theossaciaion
ol the ollatrees ot the conpeteht outhatit!, os the cose may
be, ond han.l owr the phlsicol poss*ion ol the ptot,

oportnenr olbu ding, as the case not be, to the o ottees
ond the.anhon areos to the ossociatloh olthe otknbes ot
the conpetent outhoriE,osthe cose aoybe,ino rcalestate
prale.r, and the othet titte doclnents P.rrdihihg thereb
wthin spatfLed periodas Per sonctioned plons as provided
underthe locol lows:
Pravtded thdt n rhe obs.nce of ony lacol lov @nveyane
deed in lovour ol the ottottee ot the oswidtion ol the
ollattees ot the @hgetent authoriry, os the .ose noy be,

uh,let thts secnan shall be corned ott bt the Prcnoter
wthn three tuonths Irun dote ol i$ue of accupohcv
rertiliLote

36. The authority observes that OC in respect of the project whe.e the

subject unit is situated has not been obta,ned by the respondent

promoter till date. As on date, conveyance deed cannot be executed in

respect of, the subject un,t, however, the respondent promoter is

contractually and legally obligated to execute th€ convevance deed

upon receipt of the occupation certificate/completion c€rtificate from

the competent authority.ln view ofabove, the r€spondent shallexerute

the conveyance deed of the allotted unit within 3 months aiter the

receipt of the OC from the concerned authority and upon payment ol
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requisite sramp duty by the complainant as per norms of the sbte

H. Directions ofthe authority
37. Hence, the authority hereby passes this orderand issues the folowing

directions under section 37 of rhe Act to ensu.e compliance ot
obUgarions castupon thepromoterasperthetu.ction enrrusred tothe
authority under secrion 34[01

a. The respondenr is directed to pay the amounrof,assured return ar

rhe agreed rare i.e., @ t71.S0/- per sq. ft. per monrh from rhe date
the payment ot assured retum has not been paid till the date of
ofaer of possession and thereafter, t65/. per sq. tr. per month after
the completion otthe bujjding ri the date the said unit is put on

lease or for rhe flrst 36 months after the completion ofthe proiect,

whichever is earlier in terms ofAddendum .€ad wirh clause 32.2

ofthe BBA.

b. The respondentis directed to payrhe outstanding accrued assured

retu.n amount ritl dare at the agreed rate wrthjn 90 days from the

date of, this order after adjustm€nt of outstandjng d ues, if a ny, fro m

the complainants andfailing whlch tharamounr woutd be payable

wrth interest @ 9.10y0 p.a. tiltthe date of actuat realizat,on.

c. The respondent shatl not charge anything from rhe comptajnants

which is not the part oarhe builder buyer agreement

d. A pe.iod of90 days is given ro the respondenr ro comply with the

directions given in th,s order and fail,ng which legat consequences

The respondent is directed ro exe.ure the conveyance deed otrhe
allotted unit within 3 months aater the recejpt oithe OC irom the
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concerned authorty and upon

the complainant as per norms

38. Complaint srands disposed of.

39. File be consigned to registry.

payment oarequ,ste stamp duty by

of the state government.

*^,
(Arun Kumar)fAshok san

Dntedr27.05.2025

Hary Endre Regulatory Aurhonry,

n)


