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ORDER

This order shall dispose of all the complaints titled above filed beiore this

authorjty under section 31 ofthe Real Estate IRegulationand Developmenr] Act,

2016 (hereinafter referred as "the Act"l read w,th rule 28 of the Haryana Real

Estate (Regulation and Developmentl Rules,2017 (hereiDafter referred as 'ihe

n'lcyl lor violation oI section 11(4)(a) ol the Act wherein it is inter alia

prescribed that the pronroter shall be responsible for all its obligations,

responsibilities and iunctions to the allottees as per the agreement for sale

cx.cuted inter se parties.

Thc core issues emanating from thenl are simila. in nature and thc

cornplirinanl(sl ifl the above referred matters areallottees olthe project, namcly,

''Supertech Azalia", Seclor- 68, Gurugram, Haryana being developed by the

rcspondent/promoter i.e., M/s DSC Estate Developers Private Limited. The

tenns and conditions olthe allotment letter, buyer's agreements, lulcrum of the

issue involved in allthese cases perlains to failure on the part ofthe promoter to

deliver timcly possession olthe units in question seek,ng award of refund ofthe

entrre paid up anrount alongwith interestand other reliefs.

'lhe details olthe complaints, unit no., date ofagreement, possession clause, duc

date olpossession, totalsale consjderation, totalpaid amount, and relieisought

are given in lhe table below:

I
Proiect Ndme and

DTaP li.en(. no znd otherdebilsry Nrhe 6fli.ens.. Holder
0m Parkash, Jai ahag$an
Ss/o Amarchand and Suresh
Kunar, Rajesh xumar,

l



Complaint No. ,140 of 2020 and

135 of 2014 dat€d

SaP RE.lbE Pvt Lrd. I

I

smr Arun. Lohia w/o om I
Pa'kash Lotua SmL savlrn I
W/ot.l Bh.Mn, DSC E*r. l
Dev€lopeB P[. Ltd and 2

At@aE 
'mpd 

P( Ltd,l -
tsP sarrn R.ar$ r* L,dn.

not Resistered beJring.o.182 of2017 dared 0409.2017

O.cupation certifi@te

{Hues Tower 4lr, ti, r, c, ll. M, N, K, l, V, w,0, P, C dnd lr, rnd
Azalia Tower.T1, T2.T3, T4, T5, T6 and T7l

P6....sion .lau.e ,s ,,E, POSSESSION OF UNIT:
pcr buyer's aareement

i. r.{ c.-oiainr m" r u.rt;..
(atetiile, Dateof .nd slzc

23, Ihe possession of the uait shdl be given b! De.enbet 2019
or dtended petiod as pentne.l b! th. ogr@meni Hawev.t
the cahponj hercb! o1rces ta .anpensate the 3ure4, o)
Rss.00/ Are rupees only) per sq fLalsup{oreooltheu tp{
nanth lar oiy delor in hondtns ave. potsssiah .f tht uhn
belond the given perlo.l plus the gro@ period ot 5 nonrhs
ond ut to the oller lettq ot possession ot aetuot phtsicat
possession whicheeet it eo ieL Howevd, ony delay in
proje.t e*e.ution or itr possesrion &uftd due to lotce
hojeurecit nstances on.! /or a nr iud i cio l prcnor n.cnt.nt
shott be exctuded lrcn th. alotetoid poss.ssion period. The
canpensation anaun. ]t be totcttated oJterthe lopse ol src.e
pe.i.d on, sholt be odjusted ot poid, ifthe adjustn" n tut
p.sthle b.:.ouse otthecanplete paynent node by rhe allat.t
tttt su.h late ot th. tih. oJ lnat a.court settlement helu?
pa$e:taL nlth? !nn. lhc petllq rlause will be apphtrbr? tu
.rl! thr:L Alldtt$ wha have rat boaked then unnunthr ant
tpe.iat/b.hel.i.tt schene oJthe conpanr i e, No EMi titt alkt ol
pose$tur, Subvention schene, Assurcd RetL.h et ond *ho
hohorr tleit agreed paynent s.hedule ond noke che arnelt
ponent afdue tnndlhent and odditianol chatges o\ pet tht

ot h e n t p I o n gLu e!L!u!lb!!t!u!b!41

p**.!,gll e14!q4 L
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complaint No.440 oI2020 and

trat. oinling oicomtla'nt
Reply rccerved by the

Am.uir paid by th. r lotee/s
BuLldcr Buyer s Agr..ment

1 Th. facts ofallthe complaints fi1ed by the complaioan(r/allottee(sl are similar.

0ut oi tlre abovc-mcntioned case, the partjculars ol lead casc CR/440/2020

rirlcd ds Mn Molria Kofiil and Mrs. Arpita Kohil v/s DSc Estote Developers

Private Limited and others. are beirg takeo into consideration lor determinrng

thc rights ot the allottee[s)-

Projecr and unit relat€d details

l hc particu lars of the project, the det, ils 01 sale con sideration, the amou nt pri d

by the complainant, date ofproposed handing over the possession, delay period

lI.rny, have been detailsd in the follorl/ing tabular form

Superrech Azalra. Sector 68 Golf Coursc
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Nole: ln rherdblc refer red above cendro cbbrevrcnon. have bee. uced Theyareelaborctcd

TC

\lOL M.mori.dunr ol underst rd ng
R.li.rsonsht by th. c.mDlainant(s):
r Direct the respondent to relund the amoun! of Rs.41,29,009/. along wjth rnr$csr n

rerms otSodLoi l8i1)tal oi th.Icl,2016.cad with Rules 15 ofthe Rules,2017.

lr. Djrect the respondent to refund the amount of Pre Ehr's have been pald by !h.
.omplarnants lroor AuAust 2019 tiLl actuaL realizaiion.

CR/410/2020 titted as Mr. Mohit Kohil ond Mrs. Arpito Kohil v/s DSc
Estate Developers Privote Limited and others.

Name ofthe proiect
Extn. Road, Gurgurgram-122101
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registered

P..rctare;ffi
RERA registered/not

Croup Housine Cglony
Registered vide reg,stration Do- 1a2 of 20 L7

dated 04.09.2017
3112.2021

106 & 107 of
2013 dated
2670.2013
25122017

Valjdrry Sratus

89 of 2014 734-136 ol2O14

04.04 2014 26.04.2014

Sarv

l.ld & o*

2010.2016

DSC l.lst.rte

27 .03.2023'rpto
25_08.2024

DSC

Developer
Ltd.

31.03.2023

07 0a 2024

I lrril6. 2408,24,1floor, in rower T5

Unit measurjng 1020 sq. ft.
1'j.rgc no. l,r .i co.rlr,rLnrl

a.

9.

t0

0a \2.20t6
Palre no.14 of complaintl

Date of execution ol
Lluilder developer
agreenl.nt

E, POSSESSIO OFUNE: -
23. The po$ssio,t ol he unit shdll b. giv.n bt
Deeetuber 2019 or e,ten.le.l penod os penitted
bt the agrcenent. Hawever, the conpah! herebr
dsrees to .ompentute the tsu)t{@ @ Rs.5.a0/ Aw
rupe* antt) per sq- It. oI stper oteo oI the untt per
nanth fot ony delay in handine ovet possession o[the
Lnt beyond the given peiod plus the qroce pqiod
of6 nonths on.t up to the ollq tetter olposession
or actual physi.al possssion whicheet ls ea ier
Hawever, ony deloy th ptotect execution or its
po$ssion caued due to lorce nojeure circunstones
o n d /at on! judnia I pnnouncenent shol I be excluded

lron the aloresid possesion penod. The
canpensoion onounL will be co)ulated oftet the
tope olg.oce pe.iod ohd sho b. adjusted ar porl, tl

ComplaintNo.440of 2020and
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th" Ar^t."^tiit Nrtbl" b";;;"f th" -iid
ooynent node by the olottee till such dote, ot the
tine ol fi^dl occount sexte ent beforc possession of
rhe unit. The pendltyctousewill be opplicable to ontt
th.\e Allatrees \|ho have not baoked theit untt undel
ony special/berefrciol vhene of the.onpany i.e, No

EMI till ollq of posssion, Subvention schenz
A$ured Retum etc. and who honou their osreed
poynent tchedule ond nake the ti ett poynent af
due instolnent ond odditio^ol charges os per the

,povnent plon piven ih ollotnent lett ."
-

l
the complairD

Facts ofthe complaint

Thc compl:rinants have made the following subm,ssions in thecomplaint:

I That atter going through the advertisement published by the resPondents

in the ncwspapers and as per the broacher/prospectus prov,ded bv them,

complainant had booked a 2 EllK residential Apartment bear,ng No T-5,

Flat No 2408, having its SupcrA.ea 1020 Sq. Ft. in your upcom,ng project

named Supertech Azalia" srtuatcd .t Secto168, Colf Course Extens'on

Road, Distt. Gurugram bei.g developed by M/s Supertech Limited for a total

sale consideration oi Rs.S5,87,s93/-, 3nd the complainant had paid a sum

ofRs.5,87,738/ as booking amount in respect ofthe above said Elat/Unit

of 30 06.2020
20I9 plus 5 months grace

pr

)la
,2

yr t

ledger at page 44 of
Total amount paid by

ULL ufr rt or' certriiLJte
oJrer ot posses!t!!

(A,
qor

Rs

Rs.
(A.
qor

Rs

37,

9,
pr
l

,87

lal,
,29

)

0,

,5 59

I
t)
0l13.

1,1.

15.
by R(.46.00,000/-

lClClBank (As allesed by the complainant at page 7 ol

ll

l1

12
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to be developed by the respondents which was acknowledged bv vou

That the respondents are in right to exclusively develop, constructand build

resrdential building, transler or alienate the unit s floor space and to carry

out sale deed, agreement to se1l, conveyance d eed s, letters ol allotments etc

'lhat the buyer Developer Agreement was executed in favour of the

complain.rnt on 08.12.2016 Jnd i tot.rl sum of Rs.41,2 9,009/' has been paid

duly to the respondents by the complainant in respect of the above said

That the complainant booked thcabovesaid flat under subvention schenre,

whercthe developer was legally boundto paythe Pre EMI till possession of

the flat. The MOU regarding the above said subvention Scheme was aho

.xecuted between the complainant and the respondents on 08.12 2016 lt

is also pcrtinent to mention hcrc that as perthe terms and co ndition s oflhe

Mou datcd 01112.2016, lhc r.spondents/developer were under legal

obligation to pay !he pre_Emi lnterest till the otfer of possession, but the

respondent have miserablyfailed and stopped the Pre EI!'tls interestwhich

is due fron August,2019

That as per commitment bythe respondent, and a.cordinglv, to para no' 23

of the buycr developer agreement, the possession ofthe flat was supposed

to be delivered by December, 2019. The complainant visited the proiect site

in the firsl week of January, 2020 and found that the proiect was at very

initialstage with only 2 3 tloors construcred on thetowerbooked wh''ein

the flatwas allotted to the compLainants. Thatfurtherthe€onstruction work

has been completed stoPPed on the tower and from phvsicalverification,

the respo rden ts will not able to h.rndover the actual physical possession to

Complaint No.440 of2020 and
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and there does not seem to be any hope that the proiectw,ll be completed

That the respondents have also stopped paying the Pre_Emi to the

complainant from August 2019 and the complainant is forced to pay the

extra burden ofthe EMIs to the bankwhich was actually the liabil,ty ofthe

respondents to pay the Pre_EMl dllpossession ofthe flai The compla,nant

GURUGRAIV
the complainant in nearby luture. [ven afler receiving nearly 800/0 of the

loldl dmou nr. rhe.onstrucl14n a, rhF troje( t site F iull dl vcry inrrral stage

conlronted the respondents rega.ding the status of the project and

requestcd to pay the Pre-El\,tl .s pcr their comnritnrent, but no assurance

was grven to dre complainant by the respondents, neither any assurance

was made regarding the €ompletion of the proj€ct and expected date of

possession olthe above said Flat.

V1l. That. trll today the compla inant had no t received aDy satisfactory replv from

the respondents regarding the payment of Pre'EMls as wellas completion

ofproject, due to which thecomplainanris suffer,nga lotofmental, physical

and linancial agony and harassment.

Vlll That ako as per section 11 ol the Act,2016 the builde. is under obligation

to fulfil and comply with the condition of the agreement mad€ with the

alloltees and thus, under such provision he is under legal obligation to pav

the Pre Enri's to the allottee/complainant till the actual possess,on of thc

flat. Th.tt uDder such provision, the respondents are entitled to relund the

amount pard by them to the resPotrdent in respect ofthe above said flat.

Rcliefsought by the complainarts: _

The complainants have sought following relief(slr

l. Direct the respondent to refund the nmount of Rs41,29,009/_ along (ith
inte.est in terms of Sectron I8( 1l(a) of the Act, 2016 read with Rules 15 of
the Rules 2017.

C.

7.

F-,"*"*-;
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Il. Dtect the respondentto refund the amountofPre Emi's have been paid by
the complainants from August 2019 lillactual realization

on the date ol hearing, the autho.ity explained to the respondent/promoter

about the contraventions as allcged to have been commifted in relation to

'cction 
11(41(a) oithe act to plead guilty o. not to plead guilty.

Replyby the respondent no.2 (M/s Dsc Estate Private Llmited)
'I-hc rcspondent is contestingthc conrphint on the followinB grounds:_

i The respondent is one ofthe leading real estate developers iD the State ol

llaryana and NCR. It has several proiects across the state, and as such has

built a great reputation for having the highest quality of real estate

developments.'l'he respondent no. I has been represented i. the inst:nt

procccdin8s by its authorized representative, Ms. lsha Dang. One ot its

marquee projects is the Azalia, located in sector 68, Gu.ugram, and

ii That the rcspondent was issued license bearing no. 89 of 2014 dated

11.08.2014 for developing the said land. That in lurtherance of the same,

the respondent no. 1 (M/s Supertech Limitedl, entered into a Master

Development Agreement dated 29.10.2013 In terms of the said l4t)A.

Supertcch was to develop and n)arket the said proiect. Ihe complainant

along with many other allottees had approached Supertech, mak'ng

enquirics nbout lhe project, and after thorough due diligence and complete

information beins provided to thcm had sought to book an apartmenlIsl/

unrt(sl in the s.id project

iii. That, alter fully understandrng the var,ous contractual stipulations and

paynrent plans for the said apadment, the complainant executed the buver

developer agreement dated 08.12.2016 an apartment being no.2408,

'lower T5, having supcr area as 1020 sq. ft. ior a total consideration ot

8_

D,

9.
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Rs.55,87,593/-. lt

buyer dcveloper agreement:-

i. That as per clause I oi the agreement timely payment of the

instalments was the essence ofthe ag.eementi

ii. That as per clause 23 ofthe terms and conditions ofthe agreement, the

possession of the apartnreDt was to be givcn by December, 2019 w'th
an additional grace period of 6 months. However, the Developer hid
agreed to compensate thc allottee @ Rs.s/- per sq. ft. ofsuper area ol
the unit lor any delay in handing over possession of the unit beyond

thr gjven penod plus g.aceperiod of6 months and up to offer letter ot
possession oractual physical possession, whichever,s earlier, to cover

any unforesecn circumstances,

iii. That as per clause 23 of the agreemeni, compensation ior delay in

giving possession ofthe apartmentwould not be giv€n to allottees akin

to the complainant who have hooked their apartment under any

special scheme such as no Ellll till ofier ol possession, under a

subvention scheme Furthcr it was also categoricallv stipulated that

any delay in oltering possesston due'Force Maieure' conditions would

be excluded from the aforesaid possession period

iv. Thrt as per clau se 2 4 ol agreement, possession ol the apartment wo uld

only bcgiven to the allotees, after payment ofalldues.
v. liurther, the complnrnants elecle(l the 'special payment plan' paym.nt

scheme whereby the constluction ofthe apartment was premised on

the timely payments made by the complainants as per the paynrent

s.hedule provided in the agreement Nor_ compliance with the

p.rynrent schedule would consequentially cause a delav in hand'ng

over possession ofthe APa'tment

iv That in the intcrim with the implementation ofthe Act,2016 the projectwas

r.giste.ed with the Haryana Rcal Estate Regulatory Authoritv, Panchkula

vidc RegistratioD no. "182 oi 2017", dated 04.09.2017 upon Applicat'on

filedand in the namcofSupertech Linrited.

is peninenr io menuon .erlain relevant clduses of the

Complaint No. 440 of 2020 and



That this Aurhority vide order datcd 2911.2019 passed in suo Moto

complarnt bearing no 5802/2019, had passed certain directions with

respect to the transler ofassets and liabilities in the said projects namely,

''Hues & Azalia', to the respondents namely Nl/s DSC Estate Develop.rs

Pvt. l.td. and M/s SARV Reahors Pvt. t,td. respectivcly. This Authority had

further directed that M/s. Sar Realtors Pvt. Ltd. and M/s. DSC tistrte

l)eveloper Pvt. Ltd. bebroughtonas the promoter in the respective p rojects

instead oi lqls. Supertech Ltd. Certain important directions as passed by

this Authority ar e :rs underl

r\. Thc rrgislr.lion olthc prcj.ct 'llLres and 'Azalia" be rectified.nd
SAI(V Realtors Pvt Ltd./DSC and others, as the case may be, be

reSistered as promoters.
ll. All the Assets and liabilities includirg customer receipts and project

lonns olwh.tsocver nature the project HUiIS and Azalia, in thc name

ofSupertech t,td. be shilted (o Sarv Realtors Pvt. Ltdl DSC and others

However, even after the tectilictttiotl Superech Ltd v,/ill continue to
remain jointly responsible lor the units marketed ond sold by it and

sholl be severally responsible iJ SARV Realtors Private Limlted.

That iD lieu ol thc sanl directions passed by ihis Autho.ity all asset and

li.rbilitics have been sin.c translerred in the name of the answerrnB

respondcDi conrpany. However, in terms ofthe said Order, M/s. Supertech

Ltd. slillrenrai.s ioiitly and severally liabletowards the booing/ allotmcnt

un.lertakcn by jt before the passing olthe said Suo N4oto 0rde.

'lh.rt thereaftcr the said N{DA !!cre cancel]ed by the consent of the

respondent no. l and Superrech vide cancellation agreement dated

03.10 2019 and the respondent no. 1 from there on took responsibly to

develop the projectand started marketiog and allottingnelv ul]jts under its

LIALEIA
GURUGRA[/

CodplainrNo.440of 2020
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v,i. That i. terms ofthe said cancellation agreement th€ respondent no 1and

Superte€h had agreed that in terms ofthe mutual understanding between

both the companies, both companies had declded to cancel the IDA'S vide

the said cancellation aereement.

1n the interregnunr, the pan.lcnric otcovid 19 has gripped the entire naiion

since March of2020. The Govcrnment ollndia has its.llcategorized the said

event as a 'Force Majcure' condition, which automatically extends thc

timeline olhanding over possession ofthe apartment to the complainant.

'l'hat the construction of the proiect is in full swing, and the delay ila! itll.

hasbeendueto the Government-imposed lockd owns which stalled any s{rt

ot construction activiry. Till date, there are several embargos qua

construction at full operatio nal level.

Prelimioarv Obieciions

x Admitredly rsspondent no. 1 i-e., M/s Supertech Limited is admitted to

insolvency proceedings therefore the present maters deems to be

adjou.ned sine die till the nnalization of the CIR process aga,nst the R_1

company r.e., supcnech t,imited

xi. 'lhat as M/s. Supertech Ltd and the answering respondeDt are jo,ntlv and

severally liable in terms of the Suo-Moto order passed by this Authoritv for

theproject in question,thusthe presentmattercannotproceed further until

the said liabilily qua the alloltces is not bifurcated between both the

respondenfs. l he respondent no. 1 in lieu ofthe CIRP proceedings onSoing

against Supertech Limited, cannot be made wholly liable lor allotments

undertaken and monies/sale .ons,deration received by M/s. Supertech

Complaint No.440 of2020 and
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That the complaint liled by the complainant is not maintainable in the

present form and is filed on the ialse and frivolous grounds. The bare

reading of the complaint does not disclose any cause olaction in favour ol

the complainant and the present complaint has been Rled with malafide

intention to blackmailthc rcspondent no. 1 with this f.ivolous complaint.

The delay ifat all, has been beyond the controlofthe respondent herein and

as such extraneous ci.cumstances would becategorised as Force Majeure',

.rnd woLrld extend the timeline olhanding over the possession ofthe unit,

and completion thc prolect The delay in construction wrs on account ol

reasons thatcannot be attributed to the respondent herein.

ln vieu, ofthe force majeure clause, it is clearthat the occurrence ofdelay

in case ol delay beyond the control of the respondent, including but not

limited to the dispute with th! construction agencies employed by lhe

respondent, Covid - 19, shortage ol Labour, shortage of raw materials,

Stoppage ofworks due to court orders, etc. for completion ofthe proiect is

not a dclay on account of the Respondent lor conrpletion ofthe prolect.

'lhat witli respcct to the prcsent rgreement. thc time stipulaled lor

delivering the possession of the unit was on or before December, 2019.

However, the buyer's agreement duly provides for extension period oi 6

months overand abovethe said datc. Thus, the possession in stridte.msol

thc buye.s ag.eement was to be handed over in and around June, 2020.

However, the said date was subject ro the force majeure clause, i.e. Clause

42 . That the delivery of a project is a dynamic process and heavily

dcpendent on various circumstanccs atrd contingen ci es. In the present ctrse

also, th. r.spondent I.rd endcavou..d to deli!,er the property wjthin rhe

stipulated time. The timeline strpulated under the flat buyer's agreemeots



HARERA
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was only tentative, subject to force ma,eure reasons which are beyond the

control of the respondeDt. The respondent in an endeavour to finish the

construcrion within the stipulated time, had from tjme to time obtained

various ljcenses, approvals, sanctions, permits including extensions, as and

whcn rcquired Evidendy, lhe respondent had availed all the licenses and

permits in tjme before startingthe constructioD. Despite the best effo.ts of

the respondent to handover nmely possession of the residential unit

booked by the complainant herein, the respondcnt could not do so due to

certain limitations, reasons 3nd circumstances beyond the control of lhe

respondent. That apart lrom the defaults on the part ofthe allottees,like thc

complainant he.ein, the delay in completion of project was on account of

the following reasons/circumstances that ver€ above and beyond lhe

control oilhe respondent:

j. Due to active implementation of social schemes like National Rural

Employment Guarante€ Act ("NREGA") and Jawaharlal Nehru National

Urban Renewal Mission ["JNNURM'], there was a significant shorta8e of

labour/ rvorkforce in the real estate market. Due to paucity oflabour and

vast diiference between demand and supply, the respondent laced

several diaflculties including but not lim'ted to labour disputes All of

these tactors connibuted in delny lhat reshuffled,.esulting into dclai' ol

ir. Such acute shortage ol labour, waier and other raw mater,als or the

additional permits, licenses, srnctions bydifferent departments ivere not

in coDtrololthe respondent aDd wcre not at all fbreseeable at the tinrc ol

launchirg of the project and commencement of construction of the

Complaint No.440 of2020 and
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complex. Thc rsspondent cannot be held solely responsible for things

that are not in controlofthe respondent.

Thatthere are sevsral req uirements that must be metin orderforthetorce

maleurc clausc to takc efiict in a construction contract. In light ol the

alorementioned prerequisites read with the force majeure eveDts

reproduced in the aforementioned paragraphs, it is prima facie evident that

the present case attracts the force majeure clausc.

That thc int.ntion of the force nrajeure clause is to savc the performing

party from the consequences oi anything over which he has no control

Thus, in light of the aiorementioned it is most respectiully submitted that

the delay in construction, if any, is attributable to reasons beyond the

control ol the respondent .rnd as {ch ihe respondent may be granled

reasonable extension in te.nls oiihe allotment letter.

1t is pubUc knowledge, and several courts and quasi-iudicialforums have

taken cogDisance of the devastating impact of the demonetisation of lhe

Indian econonry, on the realestate sector.

That drc complainant has not come with clean hands before this Authority

and have suppressed the true and material facts Authority this Forum. It

lvould be apposite to note that the complainant is a mere speculatrve

investorwho har no interest in t.rking posses$ion of the apa(ment

That the possession oathe said premises under the said BBA was proposed

to bc delive.ed by the respondent to the apartment allottee by December,

2019 with an exlended gracc pcdod of6 months which comes to an end by

June,2020. Thc completion of thc building is delaycd by reason olCov'd

19 outbreak, non-availability of steel and/o. cement or other building

materials and/or water supply or electric power and/ or slow down strike
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as well as insulficiency ol labour force which is beyond the control of

.espondent and if non'delivery ol possession ,s as a result olany act and in

the aforesaid events, the respondent shall be liable for a .easonable

extensron of time ior delivery of possession ol the said premises as per

terms of the agreement executed by the complainant and the respondent.

'lhe respondent and its olficials are trying to complete ihe said project as

soon as possible and thcre rs no nrahfide intention ofthe rcspondent to get

the dehvery ofproject, delayed, to the allottees.

That th. enactment of the Act, 2016 is to prov,de housing lacilities with

modern dcvelopment infrastructure and amenities to the allottees and to

protect the interest of allottees in the real estate sector msrket. The m.tin

intention of the respondent rs just ro completethe project within stipulated

time submitted before this Authority. According to the terms ol builde.

buyer's dgreement also it is mentioned that all the amount of delay

possess io n will bc completely paid/ adjusted to the co nrplainant at the h nre

final settlenren t on slab o f ofer o I possession. Th e p roject is ongoing project

and construction is going on.

That in today's scenario, th€ Cent.al Government has also decided to help

bonafide Builders to complc(e lhe stalled proiects which are not

constructed due to scarcity of funds.'lhe Central Covernment announced

Rs.Z5,000 Cro.e to help the bonafide builders for completing the

stalled/unconstructed Projects and deliver the homes to the Homebuyers.

'lhe respondent/promoler, beirg a bonafide bujlder, has also applied for

realty stress funds tbr its Gurgaon based projects.

Further, compounding all these extraneous considerations, the l{on ble

Suprenre Court vide order dated 04 11.2019, imposed a blanket stay on all

Complainr No.,140 orZ0Z0 ahd
7 nih.rq
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Court/Aurhority & order

\.,r,,r., (i!.. lrbunrl
04.11.20t6
10.11.2016

Nrtronrlcreen lflbunrr
09.11.2017

l.n.kd.wn due to Covid

Lockdowr dueto Covid-

08.11.2016to
16.112016

I

SuprcNe court 2312 2l] 13 23.12.2018ro
26122014

EPCI/ Rhure lal Cotoditl..

0r l l 2u19 14 02 202n
no.13029/1935

Environment Pollutio.
IPrcvcntionand coirrol]

01.11.2018to
10112013

14 02 2024

24 03.2020 to

2n21
37 weeks (aDD.oximatelyl

dtI IARER
(b eLnuennr

construchon activity in the Delhi- NCR region.lt would be apposlte to note

that the 'Azalia' project of the Respondent was under the ambit of the stay

order, and accordingly, ther€ was next to no construction activity for a

The table concluding the time period for which the construction adivities

in the project was restrained by the orders ofcompetent Authority/Court

are produced herein belowas fouows:
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Unibrtunately, circumstances have worsened for the respo.dent and the

real esiate secto r in ge neral. Th e pan demic ol Covid 19 has had devastatinS

eflect on the world-wide econonry.'lhe llon'ble Supreme Court in the

seminalcase o f caiendro St arma v. UOI & Ors, as well Credal MCH| &Anr
v. UOI & Ors., has taken cognizance ofthe devastating conditions ofthe real

estate sector, aDd has di.ected thc UOI to come up with a comprehensive

sectorspecilic policy lorthe real estatesector. In vrewof thesame, itis most

humbly submitted that the pandemic is clearly a'Force Majeure' event,

whichautomaticallyextendsthetimeljneiorhandingoverpossession of the

xrvi. Hence, thc conrplainant is not entitled for any reiund as claimed except for

delayed charges, jlany applicable as perclause 2 read with 24 ofthe builder

buyer lgreernent The complainant is not entitled for any compensation or

r.fund claimed .xcept fo. dclayed churges as per clituse 2 read with 24 ol

the builder buyer agreenrent.

10. 'lhe counsel for respondent no. 1 [M/s Supertech Limited) has stated that

rcspondent no. I is under CIRP vide order dated 25.03.2022 p:ssed by Hon ble

Nal.'l' New l)elhi Bench in case no lll-204 lNO /2021 titlcd as Union Bank ol

tn.lia Versus M /s Superte.rl Iimiaed and moratonum has beeD imposed asainst

rcspondent no.Z company under scction 14 of the IBC, 2016. Tberefore, no

proceedrngs may coDtinuc against respondent no.2.

I I (loD es of irll the relcvanl documcnts h.rve been filed and placed on the record

l heir authenticity is not in dispule. llcnt, the compldint can be decided on the

basis olthese undisputed docunrents and submission made by the parties.

E. lurisdiction ofthe Authority
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'lh. Authority observes that it has territorial as well as subject matter

Jurisdiction to adjudrcate the present complarnt forthe reasons g,ven below.

E,l Territorial i urisdiction

As per notificat,on no. ,/9 2 /2017-1TCP dated 14,12,201 7 issued by Town and

Counhy Planning Department, the jurisdiction of Real Estate Regulatory

Authoriry, Gurugranr shall be entirlr GunrSran District lor all purpose wrth

oftices siturted 
'n 

Gurugram. ln th. pres.nt case, the project in question is

situated within the planning area ofGurugram District. Therefore, this authority

has completc tc rritorial jurisd iction to dealwith the present complaint.

E,ll Sub,cct mattcr jurisdictiotr

Sc.tion 11(4)(aJ oftheAct,2016 provides that the promoter shall be responsible

r" r.re rlroree Js ppr agreemenr tor sale. Sertion ll{4)ldr )< reprodured d.

'ii) 
tt,, p,on,ut", statt-

(u) be responsible lot oll obhgotions r*pqnsibilities ond Juhctions
undet the provkions of this Act ar the rulef ond regllo ons nade
thereunder ot ta the otloteesds pet the ogreement lor tule, ot to the
a*).totto .Jollottecs, ds thecose moybe, titt the canvelonccaloll the
dparttnen 

^, 
plott ot ])uitd tnltt, os rhe case no! be to tltc ollatteer ar the

I oh n o n o rea s to the asso. n rton aJ a I t otteet o. t h e cotn petent o uthan ty,
osthccascnaybe;
Section 34. Functions oJ the Alt!,orit x
34A oJ the Act pmvides to ensure cotuplionce oI the ohligatio s cost

upan the pronaters,the ollatteesond the reolestote ogents unde. this
i1.t ond the.ules dhd rcgulati.ns no.lcthercunde.

So, in view olthe prcvisions of the A.t quoled above, the authority has complete

lurlsdiction to decrde the complaint regarding non_compliance olobligations by

thc promoler leaving aside compensation wh,ch is to be decided by the

adjudicating ollicer ilpursued by thc.omplainants at a later stage.

FiDdingson obiectlons raised by thc rcspoDdentDo.2
l'.1 obj.ctionsresardinstorcemajeure.

Complaini No. ,&0 of 2020 and
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'Ihe respondent promoter aueg.d that grace period on account ol force

mrieLrre co)rditions be a1lotr'ed to rr. lt raised the content,on that the

construction oftheprojectwas delayed due to lorce majeure conditions such as

dcnronetization, and the orders oithe Hon'ble NCT prohibiting const.uction in

and around Delhi and the Covid 19, pandemic among others, but all the pleas

advanced in this regaRl are devoid of merit. l he buyer developer aS.eenrent

!!as executed between the parties on 08.12.2016 and as per terms and

conditions of the said agreement the due date ol handing ov.r of

possessron conrcs otrtto be 30.06.2020.1he events su ch as and various o ers

by NC'l in vLew ot lvcather conditiof ol Delhi NCR Iegion, were tbr a shorter

duration oftime and were not continuous as there is a delayofmore than three

yc.rs and.ven some happening alter due date ofhanding over ofpossession

lloh,ever, the Authority observes thit there is provision of 6 months gra.c

pcriod in lieu of forcc nraieure conditions as per clause E (23) of the BBA dated

08.12.20 L6.rnd the same is unqualified.

ln view ofthc above, the Authority allows 6 months grace period on account ol

inrc. majeure is beinggranted in this regard and thus, no perjod overand abovc

grr.e penod ot6 months cnn be grvcn to th c .es pon den t/prom oter.

l-.ll Obje.tion regarding CIRP against resPondent no. 1 and consequent
morato riu m aSainst pmceedlngs ag.inst respondent no. 1

It{rs})ondent no t has filed an application dated 01.12.2023 for staying thc

proceedings in the nratter as vide ordcr datcd 25.03.2022 passed by the Ilon ble

NCI-I New Delhi tsench in case ulled as Union B.nk of India Versus M/s

Supcrtech Limited, the Hon'ble NCLT has initiated CIRP respondent no. I and

inrpose moratoriunr under sectron 14 ofthe 18C,2016. The Authority observes

thar the protect ofrespondent no. 1 ls no longer the assets ofrespondent no 2

.rd adnrittcdly respondent no 2 has tnken over allassets and liabilities of the

t1.

lll



proj.ct in question in compliance of the direction passed by this Authority vide

detailed order dated 29.11.2019 in suo-Moto corr.plaint no. IUREM/GGM/

5802/2019- Responrlent no. t has stated in the reply that the MDA was

cancelled by consent ofrespondent no. l and respondent no.2 vide cancellation

agrcemenrdared03.10.2019. |hereon. restondenrno.z i.c. Dsc Estates Prjvre

Linrtcd admittcdly took responsibrlity to develop the project and sta(ed

mrrketing and allotting new units under its name. In view of the above,

rcspondent no.2 remains squarely responsible for the perlormance of the

ol)ligations ofpron'oter jn the present n1.rtter. So aar as the issue olmoratorium

rs concerned, the projects Hues & A2.rli.r stnnd excluded lrom the CIRP in terms

ol atfidavit dat.d 19.04.2024 filed by SH. Hitesh Goel, IRP for M/s Superte.h

Linrted. Howcver, it has bcen clarifi.d that thc co.porate debto. i.e.,

r.spondeDt no. 1 r.mains undcr nroratoriun. Thc.eibre, even though the

Aothority had held rn the Suo-ltloto proceedings dated 29.11.2019 thit
respondent no.I & 2 werejointly and severally liable for the project, no orders

.rn bc pass.d against respondent nos.2 in the matterat this stage.

c, l-irdingson the relief so uBht by the complainarts,
c.l Direct the respondent to rcfund the amouDtof l{s.41,29,009/. along with

interest in terms ofSection 18(1)(a) ofthe Act,2016 read with Rules 15
otthe Rules,2017,

G.ll Dire.t the respondentto refutrd the a mount ot Pre- Eni's have been paid
by the .o mplai nants from August 2019 till actual realizationj

l9 lhe above mentioned reliefs sought by the complainants, are being taken

togcther ns rhe llndings in oDc rcLicl lvill dcfinitcly aIlecl the result oithe odrer

r.l.nr\. ThL. rhc sdmr berng rnle-conr e. lPd.

zlr ln the present complaint, the complainants intend to lvthdraw f.om the project

ar)d are seeklng return oi thc arnount paid by thenr in respect oa subj.ct unit

.rlons lvith interest. Sec l8(11 ol dr. Act is reproduced below ior rcady

EHARERA
#- ounuenAM

ComplainrNo.440of 2020and
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''e.tion 1A: - RetM o,omountoa.l.onp &tion
18(1). tf the protuoter ldtts to camptete ot 6 uhabte to sive pa*sion ol an
oponnent" plot, or building. -
(o) in occordonce with the tems af the agN@er fur sle oa at rhe case nar

be, dult cohplete.l bJ the dote speciJied thelein; ot
(b) dte to discontinuonce alhis bunne$ os a developer on occount olsspension

at revo.dtioh of the rcgniotian undet this Aci or lot on! othet r@en,
he sholl be lioble on.lemond to the allotte.s, i^ cde the ollonee wishes ta
wthdra|9 lrcn the ptojeca withaut prcjudice to dn! othet rcned! ovailoble to
tetutu the o ount receive.l by him in resp.ct ol.not oprtm@a plot,
buildinq, os the coy may be, wi h intereit ot 3u.h Nte os moy be
pre$ribcd in this behofincludinq conpqtution in the nonner os ptotded

Prcvidedthotwhereanollotteedoesnotint nd to withdtow frcn the pmieca he
shottbe poid, b! the pronotet, intere*lbreverynonth oldeloy,till the honding
ovet al the pasvssion, ot such rote ot noy be prc*nbed

HA
GUR

(Enphosis supplied)

As per clause E(231 ol the buyer's developer agreement talks about the

possession ofthe unit to the complainants, the relevant portion is reproduce as

"8, POS :SSiON OF UNtr: .

23. The posesion oJthe utit sha be given by Decetuber 2019 o. dtende.l
period os pernitte.l b! the atreement Howevq, the conpony hereby ogre6 to
contDersote the Bure4, @ Rs s.ao/-Avettp*tonty) pet sq. ft. ofsupe. o.eo of
Lh. rnn p' tno thloton! delot t hondngavet pa\se$toh olthe Lnit beland
th. li!.n period plusthegrace periotl ol6 months on.r up b the olfu letter
ofL,ossession oru.tuot physic4t rossesnon whichever is earliq Hawerer,
onr detuy th rtj..t cxccudon o ts poseston cuue.J due ta lorce noPtrc
drcunstanrs and/at uny iudiciolpronaurcenent shall be excluded l.on the
or,.e|oid po$e$ion petiod. rhe.onpensorion anounq will be cakuloted oltct
th. lapre al!nce penod ohd shall be adjusted a. poid, tfthe adtunmdt ts not
pa\tble beeu.e ol the ronplere paynent made by the ullouee tilt such do.e, at
tht ritlc.J lit)alocmunr vrtktnet.t bela.e posse$i.n.fthe unit The penalti
.lotse ||illbc apphLablcto onl !1 ,e tthntees||ha hore not boaked ther un

unt{ ti! spe.iol/benefdat s.t:cni ol the cohpahy ie. Na EMt ntt allet al
po $cssia n,s I bvc n ti o n sche tne, A ss u rcd Retu rn etc. and w ha hono ur th en u!.eed
poynrcnt schedule ond noke rhe tinel! pornent aJ due instothent and
odtlittanol chutges os petthe po)ntent plon lttvenin ullatnent letter "

22. Due date ofhanding over ofpossession and admissibility ofgrace periodl

As pcr clausc l, (23) ol the buy.r .l.vclop.r ag.eenlenL, the possession ol lhc

allotted unit was supposed to be oftered by the December 2019 with a gracc
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pcriod of 6tsixl months. SiDce in rhe present ma[e. the BBA incorpo.ates

unqualfied reason tor grace period/extended period ol 6 months in thc

possession clause accordingly, the grace period of 6 months is allowed to the

promoterbeing unqualified. Therefore, the due date ofpossession comes out to

bc 30.06.2020.

Admissibility of refund along with pr€scribed rate of interes! The

conrplajnanls nre seeking refund the amount paid by them along with interest

prescribed rate oiinterest. The allottee intend to w,thdraw from th€ project and

arc seeking.efund olrhe amounr paid by them in respect oithe sublect unit with

interest at prescribed rate as provided underrule 15 ofthe rules.

Thr leBislature in its wisdom,n the subordinate legislation underthe provision

olrule 15 olthe rules, has determined the prescribed ratc of intcrest. The rate of

rnre.est so deternined bv the lcsislrture, is reasonable and if the said rule is

lollowed to award the interest, itwillensure unifo(m practice in allthecases.

Consequenrly, as perwebsite ofthe State tsankolhdia i.e., hEpsrbhl@-b the

nrrrginal cost or lending rate (in short, l.,lclll) as on date i.e., 27.0s.202s is

9.100/0. Accordingly, the prescribed rate of interest rvill be margrnal cost of

lending rate +2% i.e., 11.10olo.

1lr. definition ol term interest'as denned under section 2(za) of the Act

fn^,ides that the rate oflnterest chargeable from the allottee by the promoter,

itr .rse oldcfault, shall bc equ:rl to (he r.rte of interest lvhich the promoter shall

be liable to pay the allottee, in case otdelault.

Or consideration of the documents available on record and submissions made

by both the pades regarding contravention of provisions of the Act, the

authority is satisfied that the r.spondent is in contravention of the section

11l4lla) of the Act by not handins ovcr possession by the due date as pe. the

23

24



agreenrent. lly virtue of clause ti (231 or tbe agreenent executed betlleen the

parties on 08.12.2016, the possession oi the subject apartment was to be

delivered within stipulated time i.e., by 31.12.2019. As far as grace period is

conccrned, the same isallowed forthc reasons quoted above. Thereiore, the due

dil. of handinA ovcr possess'on s 30.06 2020.

2{1. lt is pertinent to mention over herc that even after a passage of more than 8.5

y.irs [ie., from the date of BBA till date) neither the construction ,s complete

nor the ofer olposscssion ofthe allotted unit has been made to the allottee by

thc rcspondent/promoter. The Authority is ofthe view that the allottee cannot

be expected to wait endlessly for taking possession ofthe unit which is allotted

to hinr and ibr which he has paid a considerable amount ofmoney towards the

ie consideranon. It is also to mcntion that complainanG have paid almost

7:l89% oltot.rl consideration tillluDr 2017. Furthe., the authority observes at

thcre is no documeDt placed on record irom which it can be ascertained that

s,i,c,ther th. respondent has appUed lor occupation certificate/part occupation

cer(ificate or what is thc status of construction of the project. In view of the

rbovc-mentioned facts,lhe allottee intends to withd.aw lrom the projectand are

wellwiihin the right to do the same in view oasection 18(1) oflhe Act,2016.

2,) hr(her, the occupation certincate/.ompletion certificate oithe project where

thc unit is situated has stillnotbeen obtained by the respondent/promoter. The

ruthority is of the vi.w th:rt lhe allottces cannot be expected to wait endlessly

lor taking possession ol the allotted unit and ior which he has paid a

.onedcrablcamounttowards the sale consideration and asobserved byHon ble

5u!)reme Court of India in lreo Grace Realtech PrL Ltd. Vs. Abhishek Khanno

lARERir
P" GURUGRAI/

& ors., civil appeol no. 5785 ol2019, decided on 11.01-2021

".. The occupotion certtfcate is not avoiloble even os on dote, which cleorlt
onnunts to deliciency of seNxe. rhe ollotees cohnat be nade to wait

ComplaintNo,440of 2020and
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ind.linitet! Jar po$atoh al Lhe upodhehts allotted ta then, nat con th.y be
baund to toke the aportnents in Phav l althe prcjcct.....'

30. I,loreover, the Hon'ble Supreme Court of India in the cases o/ lt/ew.e.h

Promoters and Developers Private Limited Vs Stote ol U.P. and Ors. (supra)

reiterated in cose ol M/s Sona Realtors Private Limited & other Vs union oJ

tndia & others SLP (Civil) No 1300 s oI Zo2o decided on 12.05.2022. observed

23 Th. unquotifed riqht.fthe otloueeta iek r.lond referred Under Se.tian
18(1lk) ord scc an 1914) allh( t.L 

^ 
nat.lependent.n ony .onttnsenctes ar

neunnon Lhrtcol. tt apputtLt)rt Llrc legklatuc hds.onscbusl| ptovtdcd thf
tishL al telL\t ah.iehand a\ on un..nditiohat obs.trte tightta the ottonee, tl
thepranlaterlotlstosivepossessiohaltheapottnenaplotatbuil.lthqwithilthe
tine nipLloted uhdet the tetn, olthe ogreenent rcqd.dlcs ofunfo*un d ts
at lay ordus althe Cou.t/Tribunol,which istn exher woy hat otttibutabte ta
the othtree/hone bLlet, the pfunoter k ndcr on oblgation to refund the
an)aunt an denand with intet en ot the rote presoibad by the Stole Gavernheht
ttuludtnlt cotnpensatian tn the nln\her trovided un.let thc Act wtth the prcrisa
tho t iJ t h e a I tattee daes nat wi sl) b w nhd rcw lran th" prct ect, he shal I be entitl ed
jbt itterest lat the penad of delot ttll honding aver pasessian ot the rote
p.etcnbed

:l I l he p.omoter is responsible tor all obligations, responsibilities, and functions

under the provrsions oi the Act ol 2016, or th€ rules and regulations made

lhereunder or to the allottecs as per agreement for s.rle under section 11[4)(a].

Thc promoter has failed to complete or is unable to give possession ofthe unrt

ll.rccordance wrth the terms ofagreement f,orsaleorduly completed bythe date

sp.cified th.rein.Accordingly, the pronrot.ris liableto the allottee,as he wishes

to u,ithdraw from the project, wirhout prejudice to any othe. remedy available,

to rcturn the amount received by him in respect ofthe unit with interest at such

rate as may be presoibed.

32. Accordingly, the non compliancc ol0r. mandate contained in section 11[4]{al

rerd lvith section 18(ll of the Act on the part ol the respond€nt no 1 is

eshblished. As such, the cornplainant is entitled to refund ofthe entire amount

prLd bv thenr nt the prescribed rate oiinterest j.e., @ 11.100/o p.a. {the State Bank



of India highest marsinal cost oflending rate IMCLR) applicable as on date +2%)

as prescribed under rule t5 oi the Haryana Real Estate (Regulation and

Dcvelopmentl Rules, 2017 from the date oieach payment tillthe actualdate ol
relund of the anrount wrthin the tinrelines provided in rule 16 of the Haryana

llules 2017 ibid. The amount pajd by the respondent towards Pre'EMI shall be

a.ttusted in above relundable amount.

33 Out ol total amount so assessed, the amount paid by the bank/nnancial

institution be refunded first in lhe bank and the balance amount along with

inte.est ifany willbe refunded to the complainants.

ll. Dir.ctions ofthe Authority

J,! Il.nc., thcAuthorit-v her.bypasses this orderand issuethefollow,ng directions

undcr section :17 of thc Act to ensure compliance ofobligations casted upon the

promorer as per the fuDctions enrrusted ro the author,ty under sect,on 34(0 of

i The respondent no. 2 is directed io refund the amount received from each

of the conrplarnant(s) along with interest at the rate ol 11.10% p.a. ds

prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Ruler 2017 ftom the date ofeach paymenttill the actual date

olrelund oi the deposited amountand the amount pa,d by the respondent

towads Pr e-El\41 ii.rny shaLl be ndjusted in abovc relundable amount.

ii out of total anrount so asscssed, the amount paid by the bank/finan(ial

institution be refuDded firstinthe bankand the balance amountalong with

inte.est ilany willbe refunded to the complainant.

iii. Aperiod of90 daysisgiven to the respondentto conrplywith thedirections

siven in this order and fallinswhich legalconsequences would follow.

D:'
Conplaint No.440 of2020 dnd
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'lhe respondent is further directed not to create any third party rights

against the subject unit before lullrealization ofthe pa,d up amount along

with intercst thereon to the complainantsi and even if, any transfer is

initiatedwith rcspectto subjectunlt, the receivableshallbefirst utilizedtor

clearing dues of allottee/co mpla inant.

No directlons are being passed nr the matte. qua respondent nos. 1 in view

oi the nroratonrm imposed under secrion 14 ol the IBC in NCLT case lB'

204lND/2021 tided Union Iiankorlndiaversus !l/s Supertech Limited.

decision shall mutatis mutandis apply to cases mentioned in para 3 olthis

r wherein details ofdue date ofpossessio., totalsale consideration, amount

by the conrplainants are mentioned in each ofthe complaints.

plaint as wellas applications, ifany, stnnd disposed ofaccordingly.

be cossjgned to .egistry.

&HARERA
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