HARERA

-...-.«. GURUGRAM Complaint no. 2128 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 212B0of2021
Date of decision 20.05.2025

Shri Khushnood Alam

R/o: - G-51/3B, Upper Ground Floor, Shaheen Bagh,
Jamia Nagar, Delhi- 110025. Complainant

Versus

1. M/s Emaar MGF Land Ltd.
2. M/s Active Promoters Private Limited
Both having registered office at:- 306-308, Square One,

C-2, District Center, Saket New Delhi- M,ﬂﬂi? Respondents

Coram: o -\

Shri Arun Kumar ; Chairman

Shri Vijay Kumar Goyal | Member

Shri Ashok Sangwan Member

Appearance: |

Shri Garv Malhotra (Advocate) Complainant

Shri ].K Dang (Advocate) : Respondent
ORDER !

The present complaint has ﬁee'n ﬁledf':'l:ig; th% complainant/allottee in Form
CRA under section 31 of the Real 'Estatg‘.'(Réulﬂliﬁn and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities and
functions to the allottee as per the agreement for sale executed inter se them.
Project and unit related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:
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Sr. No. | Particulars

Details

%

Name of the project

Emerald Plaza at “Emerald
Hills", Sector- 65, Gurugram

2.

Unit no.

EPO-02-018, on 2 floor,
[Page no. 21 of complaint]

o

Provisional allotment in
favour of original allottee
i.e., Mrs. Monika Garg

01.07.2010
[Page no. 18 of complaint]

Date of execution of buyer’s
agreement executed
between original
allottee i.e,

the
Mrs.

herein

Monika|
Garg and the respundent-

05.08.2010
[Page no. 23 of complaint]

Date of agreement to selI
executed  between  the
original allottee i.e, Monika

herein i.e., Khus@md Alam

Garg and the qgm,piamant- ik

21.08:2017
(PageNo. 56 of the complaint)
Y | 1::

Nomination letter dated

ﬂ4 12, 01
[F'qge 612 of the complaint)

Possession clause

' not being default under any provisions

16. P SSESSION

(a). ne  of Handing over the
PM&SM

That the possession of the office space
in the commercial complex shall be
delivered and handed over to the
allottee(s), within (30) months of
the _ execution hereof  subject
haweu@r \to. /the allottees having
strictly camphed with all the terms
and conditions of this agreement and

of this agreement and all amounts due
and payable by the allottee(s) under
this agreement having been paid in
time of the company.

ii. The @ Allottee agrees and
understands that the Company shall

be entitled to a grace period of 120
days over and above the period |
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(Emphasis supplied)
[page 31 of complaint]

Due date of possession 05.06.2013

(Note:- due date of possession
calculated from the date of buyer's
agreement including 120 days grace
period)

Total consideration 1| 'RsA42,57,796 /-
|(As per statement of account dated
05.07.2021 at page no. 107 of the

reply)

10,

Total amount / paid- by | Rs.42,71,029/-
the complainant | (As per statement of account dated
05.07.2021 ‘at page no. 107 of the

reply)

11.

Occupation certificate 08.01.2018

12.

Offer of passessi&hn; ,' 27.01.

13

Unit handover letter N :}.;é;_w"-;,o
[annexure R13, page 145 of reply]

14.

Conveyance deed executed | 29.11.2018
on ay | [annexu:

4, page 146 of reply]

B. Facts of the complaint )

3. The complainant has made the following submissions in the complaint:

That the respondent no.1 is the developer/builder and the respondent no.
2 is the landowner of the project respectively. That the respondents had
launched a new commercial complex comprising of retail and commercial
units under the name and style of “EMERALD PLAZA COMPLEX" in Sector
65, Gurugram, and Haryana admeasuring 3.963 acres & had published

many advertisements for the project to attract the public at large. On
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01.07.2010, a provisional allotment letter was issued for unit no. EPO-02-
018 for the unit area admeasuring 58.27 sq. mts. (627.16 sq. ft.) in the
project Emerald Plaza, at Emerald Hills, Sector 65, Gurugram.

That on 05.08.2010 an office space buyer agreement was signed and
executed between Mrs. Monika Garg, Mrs. Kusum Lata Garg and Mr.
Pramod Kumar Garg (hereinafter referred to as original allottees) and
respondents for the above mentioned office space. The complainant had
opted for construction linked plan of payment and as per the buyer's
agreement. As per clause 16(a)(i) of the BBA, the possession of the unit
was to be handed over within 30 mﬂﬁﬂls years thereon from the date of
execution of the flat buyers agreameht, i.e, h}r 05.08.2010.

That on 21.08.2017 ‘an’ agmementﬁ‘tﬁqr: §E_“ w-as signed and executed
between the first allottees and the cnmplamant herein as the first party
and the second party respectively, wherein the first party agreed to sell
and the second party agreed to purchase E& 2 \;e said property and the
ownership was transferred to Cnmplaina m the original purchasers
which was duly acknowledged and cunfirnied-*hy the respondents.

That on 08.11.2017, the respondents endorsed the buyer's agreement in
favour of the cumplﬂtl;iarlg,t t—;l_;e!i;:_eﬁy @nﬁﬁng@e transfer. The date of
assignment is 13.09.2017 and an Endorsement check list confirming the
transfer was sent to the complainant by the! respondents. Thereby the
complainant stepped into the shoes of the original buyers. Apart from this
the respondent also endorsed and assigned all the payment receipts in
favour of complainant.

That on 04.12.2017 a nomination letter confirming the transfer and
nomination formalities was completed by the respondents in favour of the
complainant, along with original copy of the buyer's agreement and

payment receipts, duly endorsed in favor of the complainant.
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That on 27.01.2018 an arbitrary, invalid and illegal offer of possession was

issued from the respondent/builder and was called upon for settlement of
final dues and to pay balance dues by 27.02.2018. That the respondents
arbitrarily and unilaterally changed the final measurement/demarcations
of the unit from 627.16 sq. ft. or 58.27 sq. mtrs. to 611.41 sq. ft. (approx)
or 56.8 sq. mtrs. The respondent builder also arbitrarily and malafidely
was charging advance monthly maintenance @ Rs.12/- per sq. ft. + GST @
18% for 12 months, along with excessive and disproportionate stamp
duty, delayed payment and holding charges. Upon the dispute over these
issues, the possession was nat'handeﬁ over to the complainant and only
after waiver of these arb“itrary Chai‘ges, Fussessmn was taken over. On
13.02.2018 the respondent sent a reviseﬂ stamp duty request letter to
reduce the stamp duty from Rs.2,71,740/- to Rs: 2,55,920/-.

That from March 2{}18 till date varmus ersbnallvlslts phone calls and
email conversations, feﬁr repeated ramind l 5 g'ég fullaw ups on the various
issues and disputes regarding an arbitrary; Hwalicl and illegal offer of
possession along with excessive and d:sprnpurtmnate stamp duty, delayed
payment and holding charges. The respondent builder offered various
incentives by givin]g éee'-.mafpténaiﬁe %ﬂféll period of one year and
reduction in maintenance charges to encourage the complainant to take
over the possession. That the respondents vide their email dated
16.07.2018 incentivized to credit a sum of Rs. 1 Lakh. Thereafter on
31.07.2018, the respondent builder requested for 4-5 more days, on
01.08.2018, the respondent builder emailed stating that the conveyance
deed registration was in process and asked for another 8-10 days, lastly,
on 07.08.2018, the respondent builder mailed apologizing for
inconveniences and requested for more time for crediting the incentive

amount.
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viii. That vide email dated 24.05.2018 the respondent issued an arbitrary

ix.

demand for payment of Rs.69,261/-, but the same had already been paid
for on 04.04.2018. On 07.05.2018 an indemnity cum undertaking
agreement was made to be signed by the complainant from the
respondents, where the complainant was made to sign on the dotted lines
to give no objection on the increase/decrease in the area of the said unit.
Moreover, the builder company, its employees, nominees, agents
unilaterally and arbitrarily on its own indemnified and held itself harmless
against all claims and demands whatsuever resulting there from.
Furthermore, the issue of HVAT: Wmlef’t ﬂp&n since the matter was sub-
judice, subject to the outcome of the pgndmg aqludlcanun.

That on 15.10.2018 a handover advice letter to take over the physical
possession of the sa;id unit was sent to :the complainant and the
complainant took over the physical poss __551:#1 on 18.10.2018 for which
tter on 18.10.2018. Further, on
ned and executed between the

the respondent issued a unit handover |

29.11.2018 the deed u.f-:‘:anv&yancejwas S
respondents and the cnﬁlp-lainant. Meredver, in the present project the
respondents have charged the cumpﬁﬁaaﬁ nn super built up area whereas
as per the new act the hasic sale p!@cé i lfabl.e to be paid on the carpet
area only. The complainant has time and again asked for the breakup of
the super area but has not been provided the same till date. This is a clear
and blatant violation of the provisions, rules and object of the Act.

That after taking over the possession the complainant realized that the
neighbouring unit namely EP0-02-017 has no provision of wet point for
that unit and thus the owner of unit EPO-02-017 has made encroachment
upon the unit of the complainant for carrying on the waste water pipe.
Furthermore, the said pipe is releasing waste material into the shaft of the

balcony of the complainant instead of being connected to the proper outlet
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for the drainage, thereby prone to causing seepage and harming the

aesthetic value and peaceful use of the unit of the complainant. The
complainant raised this issue with the respondents and their maintenance
agency and they out rightly refused to remove encroachment from the unit
and provide relief to the complainant. That the present defect comes
within the ambit of structural defect and the respondents are liable to
make good the same.

xi. That the respondent/builder has taken the undue benefit of all input tax
credit after the GST regime am‘.i not passed the same to the various end
customers and the r:ompiamants in*thi; case. This amounts to restrictive
and unfair trade practice and the respnndent should be adequately
penalized and the complainants approprlatel)' ﬁeimbursed for the same.

xii. That the complainant have complied wrth all ﬂhe terms and conditions of
the BBA but the respondents have faﬂed to meet up with their part of the
contractual obligations and thus are liable _t't::ir payment of interest and
penalty for delayed passessiﬁn from the due date of possession till actual
taking over of physical pﬂsxessmn. But uﬂ date no amount has been paid
back to the complainant and the resnﬂndent& have been enjoying the hard
earned money of the mmp}m nant l’ur mure than seven years
approximately,

Relief sought by the complainant

The complainant has filed the present compliant for seeking following reliefs:

i. Direct the respondent to pay delayed possession charges for every month
of delay at the prescribed rate of interest from the due date of possession
till actual taking over of physical possession.

ii. Direct the respondent to remove the encroachment upon the unit of the

complainant occurring from the neighbour’s unit for carrying out waste
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water pipe from the balcony of the complainants unit and be

compensated for the damages and repair works of the same.

ili. Direct the respondent to charge on carpet area as described in the RERA
Act and not on the super area as described in the BBA and conveyance
deed and provide the breakup and details of the super area.

iv. Direct the respondent to reimburse the tax benefit (GST) and litigation
cost of Rs.1,00,000/- to the complainant as he was considered to file the
same because of the callous and indifferent attitude of the respondent
and as this Authority may deem fit.

On the date of hearing, the authurity mﬁp]a‘med to the respondent/promoter
about the contravention as alleged to have heen committed in relation to
section 11(4)(a) of the Act anlita plead gujlty or nn;tu plead guilty.

\

Reply by the respnnden_t’ 1"

|
The respondent has raised certam prellmina;y nB}ecLinns and has contested

the present complaint on the following gruuncls

i.  That the present complaint is not mam_ﬁmab]ﬁ in law or on facts. The
present complaint raiség._séveé?all sucfuss?ms:vhlch cannot be decided in
summary proceedings. The said issues require extensive evidence to be
led by both the parﬁes and examination an‘d cross-examination of
witnesses for proper.adjudication. Then;fure? the disputes raised in the
present complaint are beyond the purview of this Authority and can only
be adjudicated by the Adjudicating Officer/Civil Court. The present
complaint deserves to be dismissed on this ground alone.

ii. That the complainant is not an "Allottee” but an Investor who has booked
the unit in question as a speculative investment in order to earn rental
income/profit from its resale. The unit in question has been booked by
the complainant as a speculative investment and not for the purpose of

self-use as a residence.
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That the original allottees (Mrs. Monika Garg, Mrs. Kusum Lata Garg and
Mr. Pramod Kumar Garg) had booked the unit in question, bearing
number EPO-02-018, situated in the project developed by respondent no.
1, known as “Emerald Plaza”, Sector 65, Gurugram and Haryana. That the
original allottees prior to approaching respondent no. 1, had conducted
extensive and independent enquiries regarding the project and it was
only after the original allottees were fully satisfied with regard to all
aspects of the project, lncludmg but not limited to the capacity of
respondent no. 1 to undertake deﬂﬂinpment of the same, that the original
allottees took an independent and infurmed decision to purchase the
unit, un-influenced in any manner by respondent no. 1. Buyer’s
agreement dated 05 08:2@10 waLs %}f&t’ht&d Jbetween the parties. The
original allottees mnﬁcfﬂusl}r and wilfully apteﬂ For a construction linked
plan for remittance of the sale consideration for the unit in question and
further represented to respondent no. ﬂiﬂt,e&the original allottees shall
remit every tnstalment?’on »thn& as per thl payn;;ent schedule. Respondent
no. 1 had no reason to suspecf; bom&ﬂde of the original allottees.
Thereafter the complainant apprnache_d the original allottees for
purchasing their ri’gh?tsland l;itle in the_‘f uniE in question. The original
allottees acceded to.the request-of the complainant and agreed to
transfer and convey their rights, anti'tIJemEﬂit and title in the unit in
question to the complainant for a valuable sale consideration of
Rs.35,98,542/-.

That the complainant and original allottees on executing the aforesaid
agreement to sell had approached respondent no. 1 requesting it to
endorse the provisional allotment of the unit in question in the name of
the complainant. Nomination letter dated 04.12.2017 issued by

respondent no. 1 to the complainant. The complainant had further
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executed an affidavit dated 03.11.2017 and an indemnity cum

undertaking dated 03.11.2017, whereby the complainant had consciously
and voluntarily declared and affirmed that he would be bound by all the
terms and conditions of the provisional allotment in favour of the original
allottees as well as the terms and conditions incorporated in the buyer's
agreement.

v. That the complainant too had defaulted in timely remittance of
installments to respondent no. 1.and the same is duly reflected in the
statement of account dated _ﬂ.ﬂ;ﬁ?.ﬂﬂﬂ correctly maintained by
respondent no. 1 in due course of its business. Furthermore, the
complainant had mtennﬂnally reframed frum obtaining possession of the
unit in question déspﬁe I“EﬂElpt ﬂf Teheﬁ qffer of possession dated
27.01.2018. The complainant, therefare ‘iS not entitled to any
compensation/interest in accordance with clause 18 of the buyer’s
agreement. That the original allottees/ cnmplainant consciously and
maliciously chose to, ignore the paymenk rgquest letters and reminders
issued by respondent ne. 1'and floutedin makmg timely payments of the
instalments which was an essential, crucial and an indispensable
requirement under the hﬂyer*sﬁ-a-gre%me%;

vi. That the rights and ebligations of the carjnplainant as well as respondent
are completely and entirely determined hy the covenants incorporated in
the buyer's agreement. As per clause 16 of the buyer’s agreement dated
05.08.2010 the time period for delivery of possession was 30 months
along with grace period of 120 days from the date of execution of the
buyer’s agreement subject to the allottee(s) having strictly complied with
all terms and conditions of the buyer’s agreement and not being in
default of any provision of the buyer's agreement including remittance of

all amounts due and payable by the allottee(s) under the agreement as
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per the schedule of payment incorporated in the buyer's agreement. It
was categorically provided in clause 16 that in case of any default/delay
by the allottees in payment as per schedule of payment incorporated in
the buyer’s agreement, the date of handing over of possession shall be
extended accordingly, solely on respondent no. 1's discretion till the
payment of all outstanding amounts to the satisfaction of respondent no.
1. Furthermore, it has been categorically provided in the agreement that
the time period for delivery of project shall also stand extended on
occurrence of facts and circumstances which are beyond the power and
control of respondent no. 1. Since, the cumplainant as well as original
allottees have defaulted ln nmaly remlttance- nf payments as per schedule
of payment, the date of c!elwery af ﬁossﬁssmn is not liable to be
determined in the manner sought to be done in the present case by the
complainant.

That by purchasing the unitm question Tl:r %years from the alleged due
date of delivery of pa,ssesélan and paym aﬁhmaunts to respondent no.
1 thereafter, the complainant has waived the timeline for delivery of
possession as per the buyer’s agreement. Furthermore, the time line for
delivery of pnssessjm';_large-gpr’ﬁtin:gagc ué:n.vgriaus factors such as time
taken by the statutory/competent. authority in according approvals,
permissions, sanctions, including but not limited to the issuance of the
occupation certificate/competition certificate, timely payment of
instalments by the allottees and other factors which are beyond the
power and control of respondent/promoter. Therefore, cumulatively
considering all these aspects of the present matter, no relief deserves to
be granted to the complainant,

That without prejudice to the contentions of the respondents, it is

submitted that the present complaint is barred by limitation. The
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complainant has alleged that the possession of the unit was to be given

not later than August 2013 and therefore cause of action, if any, accrued
in favour of the complainant in August 2013. Thus, the complaint seeking
interest as a form of indemnification for the alleged delay is barred by
limitation.

ix. That it needs to be highlighted that respondent no. 1 had applied to the
statutory authority for grant of occupation certificate in respect of the
tower in which the unit in question is located on 26.05.2017 and the
same was granted on 08.01.2018. It [s reiterated that once an application
for issuance of occupation certificate is submitted before the concerned
competent authority, re.spundent no. 1 ceases to have any control over
the same. The grant of uccupatiun tert!ﬁcate is the prerogative of the
concerned statutory authority and respnndent no. 1 does not exercise
any control over the matter. Therefore, the tlme period utilised by the

concerned Statutﬂl'}" autﬁorlty for gra :_trg fhe occupation certificate

needs to be necessanly ._ex_cluded from mputatmn of the time period
utilised in the implementation of the ﬁrﬂje'ﬁ't in terms of the buyer's
agreement. As far as respondent no. 1 isdcpnterned; it has diligently and
sincerely pursued the déﬂelqia:ﬁe& aré gulﬁﬁietjon of the project in
question. | I v

x.  That it is pertinent to take into reckoning that the complainant was offered
possession of the unit in question through the letter of offer of possession
dated 27.01.2018. The complainant was called upon to remit balance
payment including delayed payment charges and to complete the
necessary formalities/documentation necessary for handover of the unit
in question to him. However, the complainant consciously refrained from

obtaining possession of the unit in question.
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xi. That the complainant did not have adequate funds to remit the balance

payments requisite for obtaining possession in terms of the buyer's
agreement at the relevant time and consequently the complainant had
refrained from obtaining possession of the unit in question. The
complainant has preferred the instant complaint on wholly extraneous
and inherently fallacious grounds. The present complaint is nothing but a
gross abuse of process of law.

xii. That after needlessly delaying the matter, the complainant approached
respondent requesting it to deliver the possession of the unit in question.
A unit handover letter déted ,1&10 2018 was executed by the
complainant, specifically and exb}hts]y :agregmg that the liabilities and
obligations of the respandEnt no. 1 as enhmé‘i'ated in the allotment letter
or the buyer's agreement stand satlsﬁed The complainant has
intentionally distorted the real and true facts in order to generate an
impression that respondent no. 1 has reéeggaafm‘m its commitments. No
cause of action has arisen or subsists in fa'ébur of the complainant to
institute or prosecute the instant cnmpiaiht.

xiii. That after execution of the unit haﬂdover letter dated 18.10.2018 and
obtaining of pnssasswgn of thg unlé! in %é,str,om the complainant is left
with no right, enutlement or claim against the respondents. The
complainant has further executed a conveyance deed dated 29.11.2018 in
respect of the unit in question. The transaction between the complainant
and the respondent’s stands concluded and no right or liability can be
asserted by the respondents or the complainant against the other. The
instant complaint is a gross misuse of process of law. The contentions
advanced by the complainant in the false and frivolous complaint are

barred by estoppel.
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xiv. That it needs to be highlighted that respondent has paid an amount of
Rs.13,227/- as benefit on account of Anti-Profiting and Rs.2,805/- on

account of early payment rebate (EPR). Furthermore, an amount of

Rs.1,00,000/- has been credited by respondent no. 1 to the account of the
complainant on account of on time payment rebate (OTPR). Without
prejudice to the rights of the respondents, delayed Interest if any has to
calculated only on the amounts deposited by the complainant towards
the price of the unit in question and not on any amount credited by
respondent no. 1, or any payment.made by the original allottees towards
the purchase price of the unf;%?iii"'ﬁﬁ&tien or delayed payment charges
(DPC) or any taxes/statutory payments ete \
xv. That in addition thereto, itis respectﬁ.r]ly suhmitted that the complainant
has executed an indemnity cum undertakmg dated 07.05.2018 whereby
the complainant had declared arld nMedged that he has no
ownership right, tltleer interest in any ler Pert of the project except in
the unit area of the unit in question. Moreover, the complainant has
admitted his obligation to discharge his HVAT liability thereunder. The
complainant has preferred the™ instant complaint in complete
contravention of his &rlier relpreselmatigns a.ﬁd documents executed by
him. The complainant has filed the instant fahse and frivolous complaint
in order to mount undue pressure upon the respondents in order to
make them succumb to his unjust and illegitimate demands. The
allegations levelled by the complainant are totally baseless. Thus, it is
most respectfully submitted that the present complaint deserves to be
dismissed at the very threshold.
Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the parties.
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Jurisdiction of the authority

The preliminary objections raised by the respondent regarding jurisdiction of

the authority to entertain the present complaint stands rejected. The

authority observed that it has territorial as well as subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with office situated in Gumgrqm.;ln the present case, the project in

question is situated within the pianmng area nf Gurugram District, therefore

this authority has compléte territorial ]ur:sdictiqn to deal with the present

complaint. |

E.II Suh]ect—matterjurlsdictiun ' ] i}

Section 11(4)(a) of the Act provides that the ironlnter shall be responsible to

the allottee as per agreement for sale. Section 11(4)(a) is reproduced as

hereunder: : _ ' [
Section 11 S

(4} The promoter shall- |
(a) be responsible for all obligations, reipans:bmnes and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

Page 15 of 25



12.

13.

g HARERA

S0 GURUGRAM Complaint no. 2128 of 2021

obligations by the promoter as per provisions of section 11(4)(a) of the Act

leaving aside compensation which is to be decided by the adjudicating officer
if pursued by the complainant at a later stage.

Objections raised by the respondent.
F.1 Objection regarding maintainability of complaint on account of
complainant being investor.

The respondent took a stand that the complainant is investor and not
consumer and therefore, he is not entitled to the protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act.
However, it is pertinent to note that any,aggneved person can file a complaint
against the promoter if he cnntravaneﬂtmwulates any provisions of the Act or
rules or regulations made theteunder. Upon careful perusal of all the terms
and conditions of the allotment letter, it i's"révealléd that the complainant is
buyer’s, and has paid a total price of Rs. 42 71 Uﬁ?ﬁf— to the promoter towards

purchase of a unit in its project. At this staga F is annrtant to stress upon the
definition of term allottee under the Act, the same is reproduced below for
ready reference:

“2(d) "allottee” in relationto_a real estate.project means the person to
whom a plot, apartment or. buﬂdr’ng.ms r@mse may be, has been allotted,
sold (whether as freehold or leasehiold) or otherwise transferred by the
promoter, and includes the person who Subsequently acquires the said
allotment through sale, transfer or otherwise but does not include a person
to whom such plot, apartment or building, as the case may be, is given on
i Eﬂf

In view of the above-mentioned definition of *ialluttee as well as all the terms
and conditions of the buyer's agreement executed between promoter and
complainant, it is crystal clear that the complainant are allottee(s) as the
subject unit was allotted to them by the promoter. The concept of investor is
not defined or referred to in the Act. As per the definition given under section
2 of the Act, there will be “promoter” and “allottee” and there cannot be a

party having a status of "investor”. Thus, the contention of the promoter that
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the allottee being investor are not entitled to protection of this Act also stands

rejected.

F.Il  Whether the complaint is barred by limitation or not?
So far as the issue of limitation is concerned the Authority is cognizant of the

view that the law of limitation does not strictly apply to the Real Estate
Regulation and Development Act of 2016 .However, the Authority under
section 38 of the Act of 2016, is to be guided by the principle of natural Justice.
It is a universally accepted maxim and the law assists those who are vigilant,
not those who sleep over their rights :.'Ilr‘her_efure, to avoid opportunistic and
frivolous litigation a reasonable permﬁdft]me needs to be arrived at for a
litigant to agitate his right. This Authﬂjﬁ.ty is of the view that three years is a
reasonable time period for a litigant to In'itiéte._ll‘.iti_gatiun to press his rights
under normal circumstances, However this shal-l'ﬁii{t,apply to the provisions of
section 14 where speciﬁc:f:efriad has already en._' Eﬁﬁed.

It is also observed that the Hon'ble Supriéme Court in its order dated
10.01.2022 in MA NO. 21 of 2022 of Suo Mumf!Wfif;iPatitinn Civil No. 3 of 2020
have held that the period from 15.03.2020 méﬁiﬂZ;ZDZZ shall stand excluded
for purpose of limitation as i'ri!:iyhei prescribéd under any general or special
laws in respect of all judicial or quasi-judicial proceedings.

In the present matter, the cause of action arose on 27.01.2018 when the offer
of possession was made by the resgnn@a,iit: tu the complainant. The
complainant has filed the present complaint on 20.04.2021 which is 3 years 2
months and 24 days from the date of cause of action. In the present matter the
three year period of delay in filing of the case also after taking into account the
exclusion period from 15.03.2020 to 28.02.2022 would fall on 02.04.2023. In
view of the above, the Authority is of the view that the present complaint has

been filed within a reasonable period of delay and is not barred by limitation.
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F.III Where the subsequent allottee has stepped into the shoes of the original
allottee after coming into force of the Act:

There may be a situation where an allottee transferred his unit in favour of a

subsequent allottee after the Act came into force and where the project has
been registered under the Act by the respondent. It was argued by the
promoter that in cases where the subsequent allottee came into picture after
the registration of the project under the provisions of the Act with the
authority, then the date of completion of the project and handing over the
possession shall be the date declared by the promoter under section
4(2)(1)(C) of the Act. The counsel ofthé respondent further argued that the
while purchasing the unit, it is preéu.ni'ed*ﬂ;atithe allottee very well knew that
the project would be completed by that specific declared date, therefore, the
delayed possession chargeg shall not be allowed.

The authority is of the view that the time perlucf for handing over the
possession as committed by the builder as pér- the relevant clause of builder
buyer's agreement and the commitment of thE promoter regarding handing
over of possession of the tmitis taken a{:cm_‘dtkgly ;‘he new timeline indicated
in respect of ongoing prn}ect by the pmmuter while making an application for
registration of the project does not chaqge t];I;e commitment of the promoter
to hand over the possession by the due date as per the builder buyer's
agreement and the promoter is liable for the consequences and obligations
arising out of failure in handing over possession by the due date as committed
by him in the builder buyer’s agreement and is liable for the delayed
possession charges as provided in proviso to section 18(1) of the Act. The
authority is of the view that the Act nowhere provides, nor can be so
construed, that all previous agreements will be re-written after coming into
force of the Act. The same issue has been dealt by Hon'ble Bombay High Court
in case titled as Neelkamal Realtors Suburban Pvt. Ltd. (supra) wherein it
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was held that the RERA Act does not contemplate rewriting of contract

between the allottee and the promoter. The relevant para of the judgement is
reproduced below:

“119. Under the provisions of Section 18, the delay in handing over the possession
would be counted from the date mentioned in the agreement for sale
entered into by the promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is given a facility to
revise the date of completion of project and declare the same under Section
4. The RERA does not contemplate rewriting of contract between the flat
purchaser and the promoter...”

However, complainants were well aware _about the fact that the construction
of the tower where the subject uﬁit i's:ﬁi?u_ated has not been completed and
occupation certificate qua that pai‘t ofipmiect is yet to be obtained. Further,
they still chosen to proceed with execution of the agreement voluntarily
which means that the cﬁmplﬁinaht had acceptdg the factum of the delay.
Moreover, he has not ‘suffered any delay as' the subsequent allottee
/complainant herein came into picture only én 0‘}.12.201'? when the subject
unit was endorsed in his favour. Hence, in such an eventuality and in the
interest of natural justtce.»d&lay ‘pnssesmun c]:grges can only be granted to the
complainant from the date of nomination dated 04.12.2017 i. e., date on which
the complainant stepped into the shoes of the Prigmal allottee.

Findings on the relief sought by the cumpl#mjx

G.I Direct the respondent to pay delayed possession charges for every month
of delay at the prescribed rate of i;lterespfrnm the due date of possession
till actual taking over of physical possession.

In the present complaint, the original allottee was allotted a unit vide
allotment letter dated 01.07.2010 and thereafter the original allottee sold the
subject unit to the subsequent allottee being the complainant herein on
21.08.2017, and the same was acknowledged by the respondent vide
nomination letter dated 04.12.2017. Therefore, the complainant stepped into
the shoes of original allottee on 04.12.2017.
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20. The complainant intends to continue with the project and is seeking delay

possession charges as provided under the proviso to section 18(1) of the Act.
Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation
18(1). If the promaoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

21. As per clause 16 of the office space buyer's agreement provides the time

period of handing over possession and the same is reproduced below:

Clause 16

(i) Time of handing over of possession
That the possession‘of the office space inithe gwmm ercial complex shall be
delivered and handed over to the nﬂnttee{kj, wﬂun (30) months of the
execution hereof, subject however to the allottee(s) having strictly
complied with all the terms and conditions of this agreement and not
being default under any provisions of thi§ agréement and all amounts due
and payable by the allottee(s) under t:y%ag(%menr having been paid in
time of the mmpa_qy The company shall give notice to the Allottee(s),
offering in writing, to the Allottee to take pnfsess:an of the Office Space
for his accupation and use\(“Notice fﬂrPaxsﬂa‘swn )

ii. The Allottee agrees and understands that the Company shall be entitled

22. Admissibility of grace period: The p'rumnte} has proposed to hand over the

possession of the unit within a period of 30 months from the date of this
agreement. The buyer's agreement was executed on 05.08.2010. Further, it
was provided in the buyer's agreement that company shall be entitled to a
grace period of 120 days, for applying and obtaining the completion
certificate /occupation certificate in respect of the unit and/or the project.
23. The Authority put reliance on the judgement of the Hon'ble Appellate Tribunal
in appeal no. 433 of 2022 tilted as Emaar MGF Land Limited Vs Babia
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Tiwari and Yogesh Tiwari, wherein it has been held that if the allottee
wishes to continue with the project, he accepts the term of the agreement
regarding grace period of three months for applying and obtaining the
occupation certificate.

Therefore, in view of the above judgement and considering the provisions of
the Act, the authority is of the view that, the promoter is entitled to avail the
grace period so provided in the agreement for applying and obtaining
necessary approvals in respect of the complex. Thus the due date of handing
over of possession comes out to be;ﬂS.ﬂ.E_.ZE}lB.

Admissibility of delay possessiuh chargés at prescribed rate of interest:
The complainant is seeking delay possession ch.atges at the prescribed rate of
interest on the amount already pald by him‘P!‘ﬂi;}sn to section 18 provides
that where an allottee does not intend to withdraw from the project, he shall
be paid, by the promoter, interest for every hmnih of delay, till the handing
over of possession, at such rate as may T prgsalbed and it has been
prescribed under rule 15 nﬁh&mles

The legislature in its wisdom in. the subbrd!hate legislation under the
provision of rule 15 of the rules, has detérmined the prescribed rate of
interest. The rate of interast s&determined })E:ﬂ'? .l'%gis[ature, is reasonable
and if the said rule is followed to award. the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 20.05.2025 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottees by the
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promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottees, in case of default.

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 11.10% by the respondent/promoter which
is the same as is being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and submissions made
regarding contravention of provisions of the Act, the Authority is satisfied that
the respondent is in contravention of the section 11(4)(a) of the Act by not
handing over possession by the dﬁe date as per the agreement. By virtue of
clause 16(a) of the agrEemt_epE,_.r-jthEkp.psg%_s_!si_nnigf% subject apartment was to
be delivered within 30 munths fromth\é&*afeni':executmn of space buyer's
agreement and it is further provided in égreem&it"-that promoter shall be
entitled to a grace period of 120 days for a[jplyiﬂlg and obtaining necessary
approvals in respect of the complex. As far as grace period is concerned, the
same is allowed for the reasons quoted -ah&v'e._f%ﬂefnre, the due date of
handing over possession comes out tﬁ.'ﬁ.-S.l]B:;ZﬂiIIS. In the present case, the
complainant was offered possession by the respondent on 27.01.2018 after
obtaining occupation cemﬁcam ,-"dat'ed;_ OB‘PIZPIB from the competent
authority. The authority-is of the_cunsidared}viem that there is delay on the
part of the respondent to-offer physical possession of the allotted unit to the
complainant as per the terms and conditions of the buyer’s agreement
executed between the parties.

In the present complaint, the original allottee was allotted a unit vide
allotment letter dated 01.07.2010 and thereafter the original allottee sold the
subject unit to the subsequent allottee being the complainant herein on
21.08.2017, and the same was acknowledged by the respondent vide

nomination letter dated 04.12.2017. Therefore, the complainants stepped into
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the shoes of original allottee on 04.12.2017 i.e., after the due date. It simply

means that the complainant was well aware about the fact that the
construction of the tower where the subject unit is situated has not been
completed and occupation certificate qua that part of project is yet to be
obtained. However, he still chosen to proceed with execution of the agreement
voluntarily which means that the complainant had accepted the factum of the
delay. Moreover, they have not suffered any delay as the subsequent
allottee/complainant herein came into picture only on 04.12.2017 when the
subject unit was endorsed in his f-avu'u:n i—Ience. in such an eventuality and in
the interest of natural justice, delay pussessiﬂn charges can only be granted to
the complainant from the date of nummatmn dated 04.12.2017 i.e, date on
which the complainant stepped ipta the shoes L‘nf the original allottee. The
Authority is of considered view that there is. de!a}r on the part of the
respondents/promoter to offer of possession of the allotted unit to the
complainant as per the terms and cnndltmnSff Ei'te buyer's agreement dated
05.08.2010. Accordingly, itis ﬂw failure of th ‘raspnndent /promoter to fulfil
its obligations and respons!hﬂiﬁes as. p&r tﬁe agreement to hand over the
possession within the stipulated period.

Accordingly, the nun-mmpliance crf the n‘mm:lqtci»zt~ q_:cintained in section 11(4)(a)
read with section 18(1) of the Act.on the p_art-?f the respondent is established.
As such the complainant is entitled to delay possession charges at rate of the
prescribed interest @11.10% p.a. w.e.f. from the date of nomination letter i.e.,
04.12.2017 till 27.03.2018 the date of offer of possession (27.01.2018) plus
two months or till the date of actual handing over of possession (18.10.2018)
whichever is earlier as per provisions of section 18(1) of the Act read with
rule 15 of the Rules.

G.1 Direct the respondent to remove the encroachment upon the unit of
the complainant occurring from the neighbour’s unit for carrying out
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waste water pipe from the balcony of the complainants unit and be
compensated for the damages and repair works of the same.

G.11 Direct the respondent to charge on carpet area as described in the
RERA Act and not on the super area as described in the BBA and
conveyance deed and provide the breakup and details of the super
area.

G.IV Direct the respondent to reimburse the tax benefit (GST) and
litigation cost of Rs.1,00,000/- to the complainant as he was
considered to file the same because of the callous and indifferent
attitude of the respondent and as this Authority may deem fit.

The above-mentioned relief sought by the complainant is being taken together

as the findings in one relief will definitely affect the result of the other relief
and the same being interconnected, 0

In the above mentioned relief saught by the complainant the Authority
observes that the financial liabilities between the allottee and the promoter
come to an end after the execution of -thjé' Eﬂm"éyance deed accept for the
statutory rights under the Act of 2016. The mmpiain'ant could has asked for
the claim before the conveyance deed got exeﬂutecﬂ between the parties.
Moreover, the clause 10 of the conveyance deed dated 29.11.2018 is also

relevant and reproduced hEreunder for ready]ref&fghce

10. That the actual, physical, vacan puﬁem*ﬂn of the said unit has been
handed over to the Vendee and. the Vendee hereby confirms taking over
possession of the said unit from the Vendors after satisfving himself/herself
that the construetion as also the various installations like electrification
work, water and sewerdge connection etc. have been made and provided in
accordance with the drawings, designs and, specifications as agreed and are
in good order and cendition and that-the: 5&1&@ is fully satisfied in this
regard and has no cﬂmplafnt or claim in respect of the area of the said
unit, any item of work, material, quality of work, installation, etc,

therein.

Therefore, after execution of the conveyance deed the complainant-allottee
cannot seek any refund of charges other than statutory benefits if any
pending. Once the conveyance deed is executed and accounts have been
settled, no claims remains. So, no directions in this regard can be effectuated
at this stage.

Directions of the Authority
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37. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

casted upon the promoter as per the functions entrusted to the authority
under section 34(f) of the Act:

1.

ii.

.

The respondent/promoter is directed to pay interest at the prescribed
rate i.e,, 11.10% per annum for every month of delay on the amount paid
by the complainant from the date of nomination letter i.e., 04.12.2017 till
27.03.2018 the date of offer of pussessiun (27.01.2018) plus two months
or till the date of actual handing over of possession (18.10.2018)
whichever is earlier as per p‘r:ﬂvlsions of section 18(1) of the Act read
with rule 15 of the Rules. The arrears Gf mte:rest accrued so far shall be
paid to the cumplamant within 90 day& ﬁ‘amthe date of this order as per
rule 16(2) of the rules. = 1t

Also, the amount of compensation al ead} paid by the respondent
towards compensation for delay in ha dmg over possession shall be
adjusted towards the delay pnssessiu : :ha.rges to be paid by the
respondent in terms of provise to section 18(‘1] of the Act.

The respondent shall not charge anythmg from the complainants which is

not the part of the buyer’s agreement.

38. Complaint as well as applications; if any, stan% dlspased off accordingly.

39. File be consigned to registry. : \

' b
(Ashok Sangwan) (Vijay Kimar Goyal)

Membe Member

2o

(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 20.05.2025
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