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ORDER

The present complaint has been n)ed by the complainant/allottee in Form

CRA under section 31 of the Real Estate (Regulalion and Development) Act,

2016 (in short, the Actl read with .ule 28 ol the Haryana Real Estate

IRegulation and Development) Rules,2017 [in shorl the ru1e, forviolation ot

se.tion 11t41(a) ol the Act wherein it is inter alia prescribed that the

promotcr shall be responsible ior all obligations, responsibilities and

tunchons to the allotteeas per theagreement lorsale executed inter se them.

Proiect and unit relared details

The pa.ticulars of the projecl the details of sale consideration, the amount

paid by the complainant, date ofproposed handing over the possession, delay

period, ifrny. have been detailed in thc lollowing tabular form:
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Provision.l ellotment
lavour of original allottee

01.07.2010
lPage no. 18 ofcomplaintl

05.08.2010
lPase no. 23 ofcompla,ntl

21.48.2At7
[Page No. 56 olthe complaint]

Date ol execution of buver's

original
alloftee i-e.. Mrs. Monika
Garg and the .espondent

Datc oi agreement to sell
executed between the
original allotlee i.e., Monika
Garg and the complaiDant
herein i e.. Xhushnood Alam
Nomination letterdated 04.7

lPac
2.20t7
e No. 62 ofthe complaintl

16, POSSESSION
(a). Tine ol Handins over the

That the possession ofthe ofJice space
in the c.'ntmeftinl complex shall be
delivered and handed ovet to the
a ottee(s), Vithin (30) months ol
the execution hereol subject
however to he allottees having
strictly conplied with all the terms
and conditions of this agreenent ond
not being default undet any provislons
ofthis ogreenent ond allomounts dae
and payable b! the o ottee(s) under
this agreement having been paid in

underctonds thot the

HARERA

S.. No. P.rti.nl,rs
1 Emerald Plaza at "Em€rald

complainl no. 2I28of 2021
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oboye in sub clause tallil otclouse

the complex.

agreement including

(Emphasis supplied)

I

t
Due date ofpossession 05 04,.2013

(Note - due dare
.,l.ulired lrom ihe

9 Rs.42.s7 796/-

120 days srace

dated

[As per statemeDt of account
05.07.2021 at pase no. 107

anrount paid by
complainant

Rs.4Z,7|,029/-
[As per statement of account
45.07.2027 at page no. 107

1l Occuprtion certificate

12 27.0t.2014
e 136 ot r.pl)l

18.10.2018

lanncxurc R13 pagc l4s otreplll

08.0r.2018

29.r1.2018
aIn.n're R1.1, trge 1,16 olretlyl

unit handover Ietter

Conveyance deed executed1,1.

B,

3

Facts otthe complaint

The complainant has made the following submissions in the complaint:

i. That the respondent no.1 is thc developer/builder and the respondent no.

2 is the landowner ol the project respectively. That the respondents had

launched a new commercial complex comprising of retailand commercial

units under the name and sryle of "EI\4ERALD PLAZA COMPLEX" in Secror

6s, Gurugram, and Haryana admeasuring 3.963 acres & had published

many advertisements aor the project to attra€t the public at large. On

Page 3 oi25
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01.07.2010, a provisional allotment letter was issued lor unit Do. EP0-02-

018 ior the unit area admeasuring 58.27 sq. mts. (627.16 sq. ft.l in the

project Emerald Plaza, at Eme.ald Hills, Sector65, Curugram.

ii. Ihat on 05.08.2010 an office space buyer agreemenr was signed and

executed between l\4rs. N4onika Garg, Mrs. (usum Lata Carg and Mr.

Pranrod Kumdr Cnrg (he.einafter.cferred to as original allotteesl and

rcspondents for the above mentioned office space. The complainant had

opted fbr construction linked plan of payment and as per the buyer's

agreement. As per clause 16(al[i) oi the UBA, the possession of the unrr

was to be handed over ivithin 30 months years, thereon irom the date oi

executjon olthe ilat buyers agreement, i.e.,by05.08.2010.

iii. That on 21.08.2017 an agreement to sell was signed and executed

betweeD the first allottees and the complainant herein as the nrst parry

and the second party respectively, whcrein the first parry agreed to sell

and the secoDd parq, agreed to purchase the above said property and the

u{rFr\'rp $r! r.rndcrred ro Conpldrndnrs from Ine onCrnal purcndscr\

whrch was duly acknowledged and confirmed by the respondeDts.

iv. That on 0811.2017, the respondents endorsed the buyer's agreement rn

iavour oa the complainant thereby confirming the transfer. The date of

.rssjgnment is 13.09.2017 and an Endorsemeot check list confirming the

hansfer was sent to the romplainant by the respondents. Thereby the

complaindnt stepped into the shoes of the original buyers. Apart from this

the respondent also endorsed and assigned all the payment receipts in

f.rvour olcomplainant.

v. That on 04.122017 a nomination letter confirming the kansfer and

nonrination fbrnralities uas complcted by the respondents in favour of the

complainant, along with origin.rl copy of the buyer's agreement and

payment receipts, duly endorsed in lavor ofthe complainant.
Pase 4 of25
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vi. lhat on 27.01.2018 an arbitrary, invalid and illegal offer ofpossession was

issued lrom the .espondent/builder and was called upon for settlement of

final dues and to pay balance dues by 27.02.2018. That the respondents

arbitrarily and unilaterally changed the final measurement/demarcations

of the unjt lrom 627.16 sq. ft. or 58.27 sq. mtrs. to 611.41 sq. ft. (approxl

o.56.8 sq. mtrs. The respoDdent builder also arbitrarily and malalidely

was charsins advance monthly maintenance @ Rs.12l- per sq. tt. + CST @

18% for 12 months, alon8 with excessive and disp.oportionate stamp

durv, delaycd paynrent and holding charges. Upon the dispute over these

issues, the possession was Dot handed over to the .omplainabt and only

after waiver of these arbitrary charges, possession was taken over. 0n

13.02.2018 the respondent sent a r€vised stamp duty request letter to

reduce the stamp duty lrom tts-2,7 7,7 40 / - ro k2ss,920/--

vii.That from March Z0l8 till date vario'rs personal visjts, phone calls and

email conversations ior repeated reminders for iollow ups on the various

issues and disputes regarding an arbitrary. invalid and lllegal offer of

possessiotr along with excessive and disproportionate stamp duty, delayed

payment and holding charges. The respondent builder ofiered various

incentives by giving free maintenance for a period oi on€ year and

reduction itr maintenance charges to encourage lhe complainant to take

over thc poss.ssion. That the respondents vide their email dated

i6.07.2018 incentivized io credit a sum of Rs. 1 Lakh. The.eafter on

31.07.2018, the respondent builder requested for ,r-5 more days, on

01.08.201a, the respondent builder emailed stating that the conveyance

deed registration was in pro€ess and asked for another 8-10 days, lastly,

on 07.08.2018, the respondent builder mailed apoloSizing for

inconveniences and requesred lor more time for crediting the lncentive



HARERA
GURUGRAIV

Complarnt no 2128 of202l

'lhat vlde email dated 24.05.2018 the respondent issued an arbitrary

demand f,or payment ol Rs.69,261l-, but the same had already be€n paid

for on 04.04.2018. On 07.05.2018 an jndemniBr cum undertakins

agreenrent was made to be signed by the complainant from the

respondents, where the complainant was made to sign on the dotted lines

to sive no objection on the increase/decrease in the area ofthe said unit.

IUoreover, the builder company, its employees, nominees, agents

unilaterally and arbitrarily on its own indemniRed and held itsellharmless

against all claims and d.mands whatsoever resulting there frorr

Iurthermore, the issue of HVAT was teft open since the matter was sub-

judice, mbject to thc outcome olthe pending adjudication.

That on 15.10.2018 a handover advice letter to take over the physical

possessioD of the said unit lvas sent to the complainant and the

complainant took over the physical possession on 18.10.2018 for whjch

the respondent issued a unit handover letter on 18.10.2018. Further, on

29.11.2018 the deed ol conveyancc was signed ard executed between the

respondents and the complainant. Moreover, in the present project the

respondents have charged the co mplainant on super built up area whereas

ns per the new act the basic sale price is liable to be paid on the carpet

area only. The.omplainrnt has time rnd agarn.sked for the breakup oi

the supe. area but has nor been provided the same till date. This ,s a clear

irnd blatant violatioD ofdre provisions, rules and obiect ofthe Act.

That after takjng over the possession the complainant realized that the

neighbouring uDit namely EPO-O2-017 has no provision of wet point lor

that unit and thus the owner of unit EP0-02-017 has made enc.oachment

upon the unit ol the complainant for carrying on the waste water pjpe.

Iurthermore, the said pipe is releasing \,vaste material into the shaft ofthe

balcony of the conrplamant instead of bei ng .onnected to the proper outlct
Page 6 ol25
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for the drainage, thereby prone to causing seepage and harming the

acsthetic valu. and peaceful use of the unit oi the complainant. The

complainant raised this issue with the respondenrs and their maintenance

agency:nd they out rightly relused to.emove encroachmenr from tlie unit

and provide reliel to the complainant. That the present defect comes

within the ambit of structural defect and the respondents a.e liable to

make good the same.

'lhat the respondent/buildcr has taken the undue benefit oi all input rax

cre.lit after the GST regjme and not passed the same to the various end

customcrs and the complainants in this case. This amounts to restrictive

and unfair trade practice and the respondent should be adequately

penalized aDd the complainants approp atelyrennbursed lor the same.

That the complainant have complied with all the terms and conditions of

the BBA but the respondents have iajled to m€et up with their part of the

contractual obligations and thus are liable for payment of interest and

penalty tor delal,ed possession from th. due date of possession till actual

taking over of physical possession. But till date no amount has been paid

back to the complainant and the respondents have been enjoyiDgthe hard

earned money of the complainant for more than seven years

ief sought by the complainant

complainant has filed the p resent compliant fo r seeking iollowinC reliefs:

Dir.ct the respondent to pay deliyed possession charges for every month

oldelay at dre prescribed rnte of rnterest lrom the due date of possession

till actua I taking over oi physical possession.

Direct the respondent to remove the encroachment upon the unit oi the

complainant occurring from the neighbour's unit lor carrying out waste

C. R€l

4. The

i.

ii.
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water pipe lrom the balcony of the complainants unit and be

compensated lorthe damages and repajrworks ofthe same.

iii. Direct the respondent to charge on carpet area as described in the RERA

Act and not on the super area as described iD the 88A and conveyance

deed and prov,de the breakup and details ofthe super area.

iv. Direct the respondent to reimburse the tax benefit [cST] and litigation

cost ol Rs.1,00,000/- to the complainant as he was considered to file the

same because of the callous and indiferent attitude of the respondent

and as this Authorty maydeem fit.

On the date of hearing, the authority explained to the respondent/promote.

about the contravention as alleged to have been committed in relation to

section 11[4][a) ofthe Act and to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has raised certain prel,minary objections and has contested

the present conrplaint on the followinggroundsl

r. lhat the present.omplaint is not maintainable in law or on facts. The

present complaint raises several such ,ssues which cannot be decided in

sumnta.y proceedings. The said issues .equire extensive evidence to be

led by both the parties and examination and cross examination of

lvitnesses for proper adjudication. Therefore, the disputes raised in the

present complaint are beyond the purview otthis Authority and can only

be adjudicated by the Adjudicating of,ncer/Civjl Court. The present

complaint deserves to be dismissed on this ground alone.

ji That the complainant is not an "Allottee'but an Investor who has booked

the unit in question as a speculative investment in order to earn rental

income/prolit fronr its resale. lhe unit in question has been booked by

the complainant as a speculativc lnvestment and not lor the purpose of

selfuse !s a residence.
Page a ol25
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iii That the original allottees (t{rs. Monika Garg, Mrs. (usum Lata Garg and

l\4r. Pranrod Xumar Carg) had booked the unrt in question, bearing

number UIr0'02-018, situated in the project developed by respondent no.

1, known as "Emerald Plaza", Sector 65, Curugram and Ha4iana. That rhe

original allottees prior to approaching respondent no. 1, had €onducted

extensive and independent enquiries reSa.ding the project and it was

only after the original allottees were ful1y satisfied with regard to all

aspects ol the project, including but nor linited to rhe capacity of

respondeDt no. 1 to undertake development ofthe same, that the original

allottees took an independcnt and iniormed decision to purchase the

unit, un-influcnccd in any mnnner by respondent no. 1. Buyer's

agreement dated 05.08.2010 was executed between the parties. The

ur.B.nil il'orlP". .onscrously dnd wriruily opted ior d con\rruflron lilkpd

plan lbr remitiance ofthe sale consideration for the unit in question and

turther represented to respondeDt no 1 that the original allottees shall

remit every instalment on time as perthe payment schedule. Respondent

no. I had no reason to suspect bonafide of the original allottees.

Thereafter the complainant approached the original allottees ibr

purchasing their rights and t,tle in the unit in question. The original

allottees acceded to the request ol the complainant aDd agreed to

transler and convey their rights, enlitlement and title in the unit in
question to the complainant tor.r valuable sale consideration of

Rs.35,98,542l-.

iv. That the complainant and original allottees on executing the af,oresaid

agreement to sell had approached respondent no. 1 requesting it to
endorse the provisional allotment of the unit in question in the name oi
the complainant. Nonunatjon letter dated 04.12.2017 issued by

respondcnt no. 1 to the .omplainant. The complalnant had further
Page9ot25



executed an alfrdavir dated 03.11.2017 and an indemnity cunl

undertaking dated 03.11.2017, ('he.eby the complajnant had consciously

and voluntarily declared and afiirmed that he would be bound by all the

terms and co.ditions ofthe provisionalallotment i. favouroathe original

allottees as well as the terms and conditions incorporated in the buyer's

That the complainant too had delaulted in timely remittance of

installments to respondent no. 1 and the same is duly reflected,n the

statement oa account dated 05.07.2021 correctly ma,ntained by

respondent no. I in due course of its business. Furthermore, the

complainant had intentionally refrained from obtaining possession ofthe

unit jn questjon despite receipt of letter offer of possession dated

27.01.2018. The complainant, therefore, is not entitled to any

compensation/iDre.est in acco ance wiih clause 18 of the buyer's

agreement. That the original allottees/ complainant consciously and

maliciously chose to ignore th€ payment request letters aDd reminders

rssued by respondent no. 1 and flouted in making timely payments of the

instalments which was an essential, crucial and an indispensable

requi.ement under the buyer's agreement.

That the rights and obligations olthe complainant as wellas respondent

are completely and entirely determined by the covenants incorporated rn

the buyer's agreenrent. As per cL.Nse 16 of the buycrt aS.eement dated

05.08.2010 the time period for delivery oa possession was 30 months

along with grace period of 120 days from the date oi execution of the

buyer's agreement subjectto the allotteeIs) having strictly complied with

all ternrs and conditions of the buyer's agreement and not being in

default oiany provision ofthe buyer's agreement including rem,ttance oi

aU amounts due and payable by the allottee(sl under the agreement as
Pase 10 of 25
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per the schedule of payment incorporated in the buyeris agreement. It

was calego.ically provided in clause 16 that in case of any d€fault/delay

by the allottees in payment as per schedule of payment incorporated in

the buyert agreement, the date of handing over of possession shall be

extended accordingly, solely on respondent no. 1's discretion till the

payment olall outstanding amounts to the satisfact,on of respondent no.

1. Furthermore, it has been categorically provided iD the agreement that

the time period lor delivery ot project shall also stand extended on

occurr.ncc of fa.ts and c'rcumstances which are beyond the power and

control ol rcspondcnt Do. 1. Since, the complainant as well as original

allottees have defaulted in timely remittance ofpayments as perschedule

of payment, the date ot delivery of possession is not liable to be

determined in the manner sought to be done in the p.esent case by the

vii. That by purchasingtheunit in question after4years rrom the alleged due

date ofdeUvery ofpossession and payment ofamounts to respondent no.

1 thereafter, the complainant has waived th. timeline for delivery of

possession as per the buyefs agreement.liurthernrore, the time line fbr

delivery of possession are contingent upon various lactors such as time

taken by the statutory/competent authority in according approvals,

permissions, sanctions, including but not limited to the issuance of thc

occupation certificate/competition certificate, timely payment of

instalments by the allottees and other factors which are beyond the

poiver and control of respondent/promoter. Thereflore, cumulatively

considering all these aspects ol drc present matter, no relieideserves to

be granted to the complarn.nt.

viii. That without p.ejudjce to the contentions ol the respondents, it is

submittcd that the present complaint is barred by limitation. The
Page 11ot25
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complainant has alleged that thc posscssion of the unit was to be given

not later than August 2013 and tbereiore cause oiaction, iaany, accrued

in favour of the complainant in August 2013. Thus, the complaint seeking

interest as a form of indemnification for the alleged delay ,s barred by

That it necds to bc highlighted that respondent no. t had applied to the

statutory authoriBr ior grant ol occupation certificate in respect of the

tower in which the unit in question is located on 26.05.2017 and the

same was graDtcd on 08.01.2018. It is reiterated that once an application

lor issuance ol occupation certificate is submitted betbre the concerned

competeDt authority, respondent no. 1 ceases to have any control over

the same. 'l'he grant ol occupation certificaie is the prerogative ol the

concerned statutory aulhority and respondent no. 1 does not exercise

any control over the mrtter. Thereiore, the time period utilised by the

concerned statutory authority for granting the occupation certificate

needs to be ne.essarily excludcd from computation oi the time period

utilised in the implementation ol the project in terms or the buyers

ngreement. As far as respondent no. I is concerned, it has diligently and

sincerely pursued the d€velopment and completion of the project in

That it is pertlnent to take into reckoninE thnt the corrplainant was offered

possession olthe unit in question through the letter oloffer ofpossession

dated 27.01.2018. 1he complainant was called upon to remit balance

paymcnt including delayed payment charges and to complete the

necessary formalities/documcntation necessary lor handover of the unit

in question to him. However, the complainant consciously refrained frorn

obtajning possession oithe unit in question.



xi. That the complainant did not have adequate funds to remlt the balance

payments requisite for obtaining possession ln terms of the buyer's

a$eement at the relevant time and consequently the complainant had

refrained from obtalning possession of the unit in question. The

cornplainant has preferred th€ instant complaint on wholly extraneous

and inherently fallacious grounds. The present complaint is nothing but a

gross abuse ofprocess oflaw.

*EABERA
*clb- elnUCnlV Complarnt no 2128 of2021

xii 'lhat alter needlessly delaying the rnatter, the complainant approached

respondent requesting it to deliver the possession olthe unit in question.

A unit handover letter dated 18.10.2018 was execured by the

complainant, specifically and expressly agreeing that the liabilities and

obligations ofthe respondent no. 1 as enumerated in the allotment letter

or the buyers agreenlent stand satisfied. The complainant has

intentionally distorted the real a.d true facts in order to generate an

impression that respondent no. t has reneged fronr its commitments. No

cnuse of action has arisen or subsists in favour of the complainant to

'n\r rur c or t-o .cr'r'c rhp rnslanr ompldinr.

xiii. 'l'har after execution ol rhe unir handover letter dared 18.10.2018 and

obtaining of possession of the Lrnit in question, the complainant is lelt

ivith no right, ertitlement or claim against thc respondents The

complainant has lu(her executed a conveyance deed dated 29.11.2018 in

respect ofthe unit in question. lhe transaction between the complainant

aDd thc rcspondent's stands concluded and no r,ght or 1iab,lity can be

asserted by the respondents or the complainant against the other. The

instant comphint is a gross misuse oi process of law. The contentions

advanced by the.omplainant in the aalse and frivolous complaint are

barred by estoppel.
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That it needs to be hjghlighted that rcspondent has paid an amount of

Rs-t3,227 /- as benefit on acrount oi AntiProfiting and Rs.2,805/- on

account oi early payment rebate [[PR). Furrhermore, an amount of

Rs.1,00,000/- has been credited by.espondent no. 1to the account ofthe

complainant on account of on time paymenr rebate [oTPR). without

preludice to the rights oithe respondents, delayed lnterest itany has ro

calculated only on the amounts deposited by the complainant towards

the pricc of the unit in quertion and not on irny nmount credited by

rcspondent no. 1, or any payment made by the original allottees rowards

the purchase price or the unit in question or delayed paynent charges

IDPCJ or a ny taxes/statutory pa]ments etc.

That in addiiioD thereto, it h respectfully submitted that the complainant

has executed an indemnity cum undertaking dated 07.05.2018 whereby

the complainant had declared and acknowledged that he has no

ownership righl title or interest in any other part olthe project except in

the unit a.ea of the unit in qucstion. Moreover, the complainant has

admitted his obligation to d'scharge his HVAT hab'lity thereunder. The

complainant has prelerred the instant complaint in complete

contravention of his earli€r representations and documents executed by

him. Thc complainant has filed the instant false and frivolous complaint

rn order to mount undue pressure upon the respondents in order to

make them succumb to his unjust and illegitimate demands. The

allegations levelled by the complainant are totally baseless. Thus, it is

most rcspectiully subnritted that the present complaint deserves to be

7

dismissed at the very threshold

Copies ofall the relevant documents have been filed and placed on the record.

l hcir authenticity is not in dispute. Hence, the complaint can be dec,ded on

tb. basis olthese undisputed docunrents and subnrission made by the parties.
Page 14 or25
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lurisdiction of the authority

The preliminary object,ons raised by the respondent regarding jurisdiction of

the authority to entertain the present complaint stands reje€ted. The

authority observed that,t has territorial as well as subject matter iurisdiction

to adjud,cate the present complaint for th€ reasons given below.

Ii.t

9. As per noriilcarion no- I/92/2017-1TCP dated 74-72.2017 issued by Town

and Country Planning Departmcnt, I{aryana thc jurisdiction ol Real Est.te

Regulatory Authority, Curugram shall be entire Gurugram District for aU

purpose with olfice situated in Curugram. In the present case, the project in

qri,4stion is situated lvithin the plannjng area of Gurugram District, thereiore

this.tuthority has conrplete ter.itorial jurisdictio. to deal with the present

u Su lrjcct- matter iurisd ictio n

l.r \e,l'on I IL4Jt., or rheActprovidestnatthepromotershdll

the allottee as per agreement for sale. Sect,on l](al(al

Section 11

[4) Th. ,ronoterchall
(d) be respoheble fo. oll abligotians, respohsibitities ond Iunctian,

un.le. the pravisntnt a] this aet ot the rulesona rcgllationsnode
theretndet ot to the alottees as ps he ogrendt for sdle, or ta
the ossociotion ofollottees,as the cov nay be, tillthe canvetonce
aI ott rhe oportnenB, plots ot buildingt os the cose nal b., to the
allattees, ot the cotunoh areas ta the oseciotion of ollottees or
the conpetentolthatiqt dsthecav no! be,

Section 34-Fun.tions ol the Authority:
34(l) olthe Act provtdes to ensup conpliance ofthe oblisations cast

tpon the promate\, theallaxees ond the reolestote agents underthk act and
the tulesond regutotians node thereuhdd

l1 So, in view oi the provis,ons ol the Act quoted above, the authority has

complete jurisdiction to decide the complaint regardjng non compliance of



obligations by the promoter as per provisions oi section 11(4)(a) ol the Act

lcaving aside compensation ivhich is to be decided by the adjudicat,ng officer

rfpursued by the complainant at a laterstage.

l-. obiections raisedby the respondent,
F,l Obiection regarding maintainability of complaint on account of

complainant being investor.
12. Thc respondent took a stand that the.omplainant is investor and not

consumer and thereibre, he is not entitled to the protcction ol the Act and

thcreby not entitled to file thc complaint under section 31 of the Act.

Ilowever, it is pertinent to note thatnny aggrieved pe.son can file a complaint

agarnst the promoter if he contr.venes orviolates any provisions orthe Act or

ruLcs or regulations made thereunder. Upon careful perusal of all the terms

.rnd conditions of the allotment letter, it is revealed that the complainant is

buyer's, and has paid a total price of Rs.42,71,029l- to the promoter towards

purchase ofa unit in its project. At this stage, it is important to stress upon the

delnrtron ol term allottee under the Act, the same is reproduced below fo.

ready releren.e:

"2k uttatee in reloti.n to o reol ettoE prcject ntcans the pe6on to
whaln o tkn, opottnent or buildtng, as the co* nay be, hosbe.n ollotted,
satl1 (whcthet ds tee)tu|d or teosehaLt) o. atherwe tohstetred b! the
pronoter, ond ih.ludes the perfln wha tubsequentl! ocqutres the nid
ullattnertthtuugh tale t anii.et ot athc.wiv butda* nothclude o persan
tawha su.h plot, apo.tnent at buildin!,ts the..e no! be, i\ given an

13. ln view of the above mentioned definition oi "allottee as well as all the terms

and conditions of thebLryer's agreement executed between promoter and

conrplainant, it is crystal clear thr( the complarnant are allottee(s) as the

subiect unit lvas allottcd to drenr bi, the promoter. l'he concept of investor Ls

not delined o. .eferred io in the Act. As per the definition Civen under section

2 of the Act, there will be "promoter" and "allottee" and there cannot be a

pa(y having a status ol "investor . Thus, the contention of the promote. that

#HARERA
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14
F,ll Whetherthe complaint is barred by limitation or not?
So far as the issue of limitation is concerned the Authority is cognizant ol the

vjew that the law of limitation does not strictly apply to the Real Estate

Regulation and Development Act of 2016 .However, the Authority under

section 38 ofthe Act of 2016, js to be guided by the principle of naturallustlce.

It 
's 

a universally accepted max'm and the law assists those who are vigilant,

Dot those who deep over their nghts.Therefore, to avoid opportunistic and

frivolous lingabon a rcasonable period of time needs to be a..ived at for a

lihgant to agitate his right. This Authority is olthe view that th.ee years is a

re,rsonable trnre penod lor a litrgant to initiate litigation to press his rights

under normalcircumstances. However this shallnotapplyto the provisions ol

section 14 where specific period has already been defined.

It is also obseNed that the Hon'ble Supreme Court in its order dated

10 01.2022 in MA NO. 21 oi2022 ofsuo Moto Writ Petition Civil No.3 of 2020

have held that the period from 15.03.2020 to 28.02.2022 shall stand excluded

for purpose of limitation as maybe prescribed under any general or specinl

laws in respect ofalljudicialorquasi judicial p roceedings.

ln the present matter, the cause of action nrose on 27.01.2018 when the ottir

of possession was made by the respondent to the complaiDant. The

conrplajnant has filed the present complaint on 20.04.2021 which is 3 years 2

nronths and 24 days from the date ofcause olaction. In the present matter the

thrcc year period oldclay in filing of the cnse also after taki.g into account the

exclusion period from 15-03-2020 ta 2B-02-2ozZ would lall on 02.04.2023. In

vicw ofthe above, the Authorty is olthe view that the present complaint has

bccn illed within a.easonable period ofdelay and is not barred by l,mitaiion

the allottee beins investor are not entitled to p.otection ofthis Act also stands
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Where the subsequent allottee hasstepped
aUottee aftercoming loto force oftheAct:

17.

I8

There may be a situation where an allottee transferred his unit in iavour of a

subsequent allottee alter the Act canre into tbrce aDd where the project has

bcen registered under the Act by the respondent. It was argued by the

promoter that in cases where the subsequent allottee came into picture after

the registration oi the project under the provisions of the Act with rhe

authority, then the date ol completion ol the project and handing over the

possession shall be the date declared by the promoter under sectjon

a(21(ll(Cl ol the Act. The counsel of the respoDdent further argued that the

while purchasjng the unit, it is presumed that the auottee very well knew that

thc project woLrld be compleied by that specilic declared date, therefore, the

d"l.,ledpos\.\iorj hdrse\shall nor berllowed.

The :uthority is ol the view that the time pertod for handi.g over the

possession as committed by the builder as per the relevant clause of builder

bu),er's agreement and the comnritnr.nt ol the promotcr rega.ding handing

ovcr ofpossession ofthe unit is taken accordillgly. The new timeline indicated

in rcspect ofongoing project bythe promoterwhile making an application for

registration ol the project does not change the commitment of the promoter

to hand ovcr the poss€ssion by the duc date as per the builder buyer's

agreement.rnd the p.omoter is liable for the consequences and obligations

arising out oflailure in handing over possession bythe due date as committed

by him rn the builder buyer's agreement and is liable for the delayed

possession charges ds provided in proviso to seciion 18{1) ol the Act. The

autho.ity is ol the view that the Act nowhere provides, nor can be so

construed, that all previous agreements will be .e-written after coming into

force olthe Act.l he same issue has been dealt by Hon ble Eombay High Court

in case titled as lveelkomal Realtors Suburban Pv,. Iad fsupra] where,n 'i

into th. shoes otthe original
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not cunt.mplatc .srit ng oi contr,rcr

between the allottee and the promoter. The relevant para olthe judgement is

reproduced below:

"ll9Underthepravisionsalsectianla,thedeloyinhandingoverthepassession
watld be caunted lroh the dote nentiohed ih the asreement for sale
otcred tnto b!theptanotetand the alloxee priar to its regktorion under
RERA Uhder th. prnvntoht al REp.!', the ptonote. is lNen a Iacthty to
tev6athedatc of.atnpl.Lian olp.ajut on.l declorethc ne under section
1. the RlRl aaes not comentplot. rcwrttng al.antact betue the rot
prr.hoyt ohd the prcnarer "

However, complainants were well aware about the fact that the construction

ol the tower where the subject unit is situated bas not been completed and

occupation certificate qua that part of project is yet to be obtained. Further,

thcy still chos.n to proceed with execution of th€ agreement voluntarily

which means that the complainant had accepted the factun of the delay.

N4oreover, he has not suffered any delay as the subsequent allottee

/complainant herein came into pictur. only on 04.12 2017 when the subject

unrt was endorsed in his iavour. Hence, in such an eventuality and in the

interest of naturaljustice, delay possession charges can only begranted to the

complainant irom the date of nomination dated 04.12.2017 i.e., date on which

the complamant stepped into the shoes ofthe original allottee.

G. Findings on the reliefsou8ht by the complainant
c.l Direct the respoDdenttopay delayed possession charges tor every month

ofdelay at the prescribed rate ol inter.st from the due date ofpossssiotr
till actual taklng ove. of physic.l possesslon.

19. ID the present complaint, the original allottee was allotted a unit vide

rllotment letter dated 0l 07.2010 and therealter the originalallottee sold the

subjcct unit to the subsequent allottee being the complainant herein on

21 08.2017, and the same was acknowledged by the respondent vide

nomination lefter dated 04.12.2017. Therefore, the complainant stepped into

thc shoes oloriginalallottee on 04.12.2017.
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20. The complainant intends to continue with the project and is seeking delay

possession charges as provided under the proviso to section 18(11 ofthe AcL

Sec.18[1] proviso reads as under:

''iection 1A:. Retu otamount @.1compqfution
18(1). tf the pranoret faih to candete or is unobte to sive po*ssior ol on

o pa rtn ent p I ot, or bu i ldi n s,

Ptavtded thatwherc an otlanee d.et not inrend t. wthdtow lton the
prote.L he lhutt be poid, b! Lhe prcnob. tnteren for every nonth oJ
dela!, till the honding orer afthe p^ession, at such rote as noy be
preyribed

21. As per clause 16 olthe office space buyer's agreement provides the time

period ofhanding over possession and the same is reproduced below:

(t ) rine ol handi'ts over ol po$esion
That the po$*non althe ollice space in the connrciol conpld sholl be

deltretetl and handed otet to the alloueg, eithin (30) nonths ol the
execution he.eot subjcct hawevet to the allattee(s) havins st ctly
cahplied wth oll the t.rns ond conditi.ns ol thk ogreenent ond not
henra dclar lt unde. xny pravi\tans af thts oltreenent und oll umounts due

an.l poyoble b! the dllottee{s) under this ogrenqt hoing been poid ih
thne olthe conpan!. The conpon! shdll si@ notice to the Anoueeo,
alfcrirs nt wrni^s, to the Attattee to take poesioh olLhe olJice spoce

lat hi! o..upotinn and up ( Nnticefu Posesion )
ii 1'he Allaxee altrces an.l un.lcRtands thot the Conpany shall be enttled

to d grltE Briar--ol-J2!)-ns!r t!!9-fic-!3!i9d Jtotc
particttolv .ne.ined here.in-oboee in sub-clotse [o)[i) ol cloue 16,

@
cafitkr,'

22. Admissibility ofgrace perlod: The promoter has proposed to hand over the

possession of dre unit within a period of 30 months from the date of this

agreement. The buye/s agrecmcnt was executed on 05.08.2010. Further, 
't

wds provided in the buyert agreenrent that company shall be entitl€d to a

gr.ce pe.iod ol 120 days, ior applying and obtaining the completion

certificate/oc.upation certificate in respect ofthe unit and/or the project.

23. lheAuthorityputrelianceontheludgcnrcntoltheHonbleAppellateTribunal

ir appeal no. 433 ol2o22 tilted as Emaar MGF Land Limited vs Babia

THARERA
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24. Therefore, in view of the above iudgement and considerins the provisions of

the Act, the authority is ofthe view that, th€ promoter is entitled to avail the

grace period so provided in the agreement for applying and obtainins

necessary approvals in respect olthe complex. Thus the due date orhanding

over ofpossession comes out to be 05.06.2013.

Tlwarl and Yogesh ftuarl, wherein it has been held that lf the allottee

wishes to continue with the project, he accepts the term of the agreement

regarding grace period of three months for applying and obtaining the

occupation certifi care.

The complainaDt is seeking delay possession charges at the prescribed .ate of

rnterest on the amount already paid by him. Proviso to section 18 p.ovides

th.rt where an.rllottee does not intend to withdraw lion the project, he shall

be tr.rjd, by rhe promoter, interest for every nronth of delay, till the handing

I . Admissibilily of delay possession charges al prescribed rate of interesl:

*HARERA
&-eunucnlv

o!.r of possession, at such rate as

prescribed under rule 15 oathe rules.

Complarnt no 2I28 of202I

may be prescribed and rt has been

2ar. Thc legislature in its wisdom in the subordinate legislation under th.

provision oi rule 15 of thc rules, has determined !he prescribed rate oi

interest. The rale of interest so determined by the lesislatu.e, is reasonable

and if the said .ule is lollowed to award the interest. it will ensure unilorm

practice rn all the cases.

27 Consequently, as per websrte ol the State Bank of India i.e.,

the nrarginalcost oflending rate (in short, MCLRJ as on date

9.10%. Accordingly, the prescribed rate of ,nterest will be

letrding rate +2% i.e., I1.10%.

2U. The definition of term 'interest' as defined under section

provides that the rate of interest chargeable from the

i.e.,20.0S.2025

marginal cost

2tza)
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promoter, in case ol defaull shall be equal to the rate of interest which the

promotershall beliable to pay the allottees, incase ofdefault.

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 11.10% by the respondent/promoter which

is the same as is being granted to the complainant in case of delayed

po!session charges.

30. 0n consideration of thedocumentsavailableon record and submissionsmade

regarding contravention ofprovisjons olthe Act, the Authority is satisfied that

the respondent is in contravention olthe sectjon 1l(4J(a) oathe Act by not

handinE over possession by the due date as per lhe agreement. By virtue of

cl.use 16{a) ofthe agrcernent, the possession ofthe s ubject apartment was to

bc dclivered within 30 months irom the date of €xecution of space buyer's

agreement and it is further provided jn agreement that promoter shall be

enrirled to a gruce period of 120 days ibr applying and obtaining necessary

approvals ir respect oi the complex. As far as grace period is conce.ned, the

s.rnre is allowed for the reasons quoted above. Therelore, the due date of

handinE over possession comes out to 05.06.2013. 1n the present case, the

conrplainant eas otfcrcd possession by the respondent on 27.01.2018 att.r

obl.rning occupation certiticate dated 08.01.2018 from the competent

authority. The authority is of the considered vie!, that there is delay on the

pa( of the respondent to ofier physical possession of the allotted unit to the

coinplainant as per the ternrs and conditions of the buyer's agreement

exccuted betwcen thc pa.ties.

31. ln the present complaint, the original allottee was allotted a un,t vide

allotment letter dated 01.07.2010 and thereafter the original allottee sold the

subtecl unit to the subsequent allottee being the complainant herein on

21.08.2017, and the same was acknowledged by the respondent vide

nonrination letter dated 04.12.2017. Therelore, the complainants stepped iDto
PaEe22 ol25



:l2. r\ccordingly, th. non-compliance olthe mandate contained in section 11(4JIa]

re.d wrth section 18[1] ofthe Art on the part ofthe respondent is established.
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Direct the respondeDt to remove the .Dcroachment upon the uDit of
the complainant occurriDg from the neighbou.'s uDlt for carrylng out

?aae23 ol25

the shoes of original allottee on 04.12.2017 i.e., after the due date. It simply

nreans that the complainant was !!cll aware about the fact thar rhe

constructiotr of the tower where the subtect unit is stuated has not been

completed and occupation certificate qua that part ol project is yet to be

oblained. However, he still chosen to proceed with exccution ofthe agreement

voluntarily which means that thc comlrainant had accepted the tactum ofthe

delay. Morcovcr, they have not suffered any delay as the subsequent

allouee/complainant herein came irto pictu.e only on 04.12.2017 when the

{b1ect unit wds endorsed in his favour. Hence, in sLrch an eventuality and in

drc intcrest ol Datural lusticc, dclay possession charges can only be granted to

thc conrplarnant fronr the date ot nomination dated 04.12.2017 i.e., date on

which the complainant stepped into the shoes of the original allottee.The

Audrority is of considered view drat there is delay on the part oi the

rcspondents/promotcr to olier of posscssion of the allottcd unit to the

complainant as per the terms and conditions of the buyer's agreement dated

05 08.2010. Accordjngly, it is the failure ofth€ respondent /promoter to fulfil

its obligations and responsibilities as per the agreement to hand over the

possesson r!rrhin tIe sripula!ed period.

As such the complainant js entitled to delay possession charges at rate olthe

presc.ibed interest @11.10% p.a. w e.l irom the date oi nomination letter i.e.,

A+-12.201? d\27.03-201a the date of offer of possession (27.01.2018) plus

two months or nll the date ofactualhanding over ofpossession (18.10.2018)

ilhichever is earlier as per provis,ons of sect,on 18[1] of the Act read with

{i
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waste water plpe from the balcony ofthe complaiDants uDit and b€
compensated for the damages ard repai. works ofthe same.
Direct the respondent to charge on .arpet area as desc.ibed in the
RERA Act and not on the super area as describ€d ln the BBA and
conveyance deed and provide the breakup ard details of the super

Direct th€ respondent to reimbu.se the tax ben.nt (csT) .nd
litigltion cost of Rs.1,00,000/- to the complalnant as he was
consldered to nle the same because of the callous and indifierent
attitude oI the respordentand as this Authority may deem fiL

33 l he above-mentioned reliefsought by the complainant is beingtaken togethe.

as the findings ,n one relief wiU delinitely alf,ect the result of the other relief

and the same berng iDterconnected,

3.1. 1n the above meDtioned reliei sought by the complainant the Authority

obsewes that the financial liabilities between the allottec and the promotcr

come to an end after the execution oi the conveyance deed accept for the

statutory rights undcr the Act o12016. The complainant could has asked for

lhe claim betore the conveyaDce dced got exccuted between theparties

35 N4oreover, the clause 10 ofthe conveyance deed dated 29.11.2018 is also

rclcvant and reproduced hereunder lor ready releieDce:

10 That the actLol physical, vacant poession olthe soid untt has been
handea ovd b rhc vcnAee ontl the Vendee hereb! .olfrrns toklng over
pas5sion afthc sart utxlron the ve do$ aJtq totl\lyi,1g hinsetf/heBetl
thut the .onst.uc.ion os obo the varous installatians hke electrilicoton
wo+, \|ute.unl seqercge conncctlon etc. hove bccn nade and provtded rn

o..onlon.e wth rhe drcwings, deegns ond spe.if.otians asagreed ond ore
n ljaod orde. ona condition un.t thot the vqd.e is fully sotislied in this
regard and has no conplaint or elain id respe.t ol the area ofthe soid
unit, ony itent ol \|ork, natetiul, quolitt ol work, ittstollatio,1, etr,

36 Therefore, nlter exe.ution oi thc conveyance deed the complainant_auotiee

cannot seek any refund of charges otber than statutory benefits il any

pending. once the conveyance deed is executed and accounts have been

settled, no claims remains. So, no directions in this regard can be eflectuated

H. Directlons ofthe Authority
Page 21 .t 25
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37. Hence, the authority hereby passes

directions under sect,on 37 ot the Act

casted upon the promoter as per the

under section 34(0 ofthe Act:

Comnlai.t no. 2124 of 2021

this order and issue

to ensure compl,ance

functions entrusted to

!(

the following

of obligat,ons

the authority

i. The respondent/promoter is dire€ted to pay interest at the prescribed

rate i.e., 11.100/o per annum lor every month oidelay on the amount paid

by the complainant lrom the date ol nomination letter,.e., 04.12.2017 tiu

27.03.2018 the date of oifer of possession (27.01.2018) plus two months

or till the date of actual handing over oa possession (18.10.2018)

whichever rs earler as per provisions oi section 18[1) oi the Act read

with rule 15 of the Rules. 1he arrears of interest accrued so far shall be

prid to the complninant within 90 days from the date ofthis order as per

rule 16(21 ofthe rules.

ii. Also, the amount of compensation already pa,d by the respondent

towards compensation for delay in haoding over possess,on shall be

adjusted towards the delay possession charges to be paid by the

'..ponJ-nr inrerm.olprovisotosecl,on l8f llorrh"Afl.
rii. lhe respondent shallnotcha.Beanythjng from the complainants which is

not the part olthc buyels agreement.

complaintaswell asapplications,iiaDy,standdisposedoiiaccordingly.38.

File be consisqled to registry.

(viiay tfmarGoyall

Haryana Real Estate
Dated:20.05.2025

Member

)'lr\.-r./ ,

(Aruo Kumar)

Regu latory Autho rity, Curugranl


