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ORDER

Chairman

I. The present complaint has been nled by the cdmplEinant/allottee in rorm CRA

under section 31 ofthe RealEstate [Regu]ation and Development) Act2016 (in

short, the Aco read with rule 28 of the Haryana Real Estate [Regulation and

Development) Ruler 2017 (in short, therules) for violation of section 11(a)(a)

oa the Act wherein it is inter alia prescribed that the promoter shall be

responsibl€ for all obligations, responsibilities and functions to the allottee as

pe. the agreementfor sale executed interse them.
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Prorect and unit related detalls

The particulars ofthe project, the deraits ofsale considerarion, theamounrpaid

by the complainant, date of proposed handjng over the posression, detay

period, if any, have been detailed in rhe folowing tabutar form:

EFP 17-0202

Provisional allotmetrr

TD"t" .r *

l paae 20 otconplaintl
lcttcr 3011.2009

annexure R3, paAe 32 ofreply

a
lpase 17 ofcomplaind
1 

', 
POSStSSrO,tr

(o) Time oI honding over the Possession
sub)ect to ternts oJthis tlorse ond sut)tect to
the Allattee(s) hdving cohplied with all the
tertus and conditians oj th6 Buyer's
Agreenent, o d nat beins jn delault untler
on)t ol Lhe prav6@ns ol this Rutcr's
Allruhent ond compltunce wlth all
prcrsians, lonholnias,.la(unentotlan ett
ospresffibed bt the Conpan!, theCotnpony
prcpotas ta hotul oeer the posse$@n of the
Unit within 36 months from the .late oJ
execution of this agremenL lhe
Alhttce(s) asrels and rhde5tonds ttnt tht
conryny shdll be .ntitletl to a srcc. pe ).1
aI three month' lot opplying ond
obtaining the completiot ce ilicote/
occupotion certilicate nl respei al thc
Un)t ond/or ttte PrajecL

Total consideration a per
statcment of account dated
26.06.2021 at paqe 7l-72 ol

Total amount paid by the

DuE date olpossessron 14.04.2413
liedJ

lNote 3 ponths Erace period is includedl
Rs.90,61,795l-

LUmplarnant ar per sra@ment
Rs qr.21,598/.

I
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f Tor.cg,nt!aled-606r.0, 1 atf
, I Daee 71 72 otcomplarnt
9. Occup.tion cotifi.ate 05.03.2019

lanneriure R8, Ease 122-123 ofreptvl

tl

Facts ofthe complaint

l he.onrplainant has made the lollowing submissions in the comptaint:

r. That somewherc around in mid- 2009, thc respondenr advertised about

its nelv proiect namely 'timerald I.toor premief in lmerald Estate. Secror

65 District Gurgaon. The respondent paioted a rosy pidure ofthe p.oject

'n 
thejr advertisement makingtall ctaimsand representingthat the project

ainrs .rt providing group housing colony which inrer-alia conprises ot
residential floor space, car parking space, recreational tacitiries. and

06.11-2019

Unit handoverletterd,ten 34.06.2021
lPase l33olreplyl

on 12.07.2A21
Ipaee 138 ofreplvl

landscaped gardens- a^

B.

ii. lhat believing the representations oithe respondent and on the tookout

lor an adobe lor himself and his family, on 24.09.2009, the comptninant

booked n unit in the said project by making a paynrent of Rs.5,00,000/

vide receipt no. 77144. After almosr 4 nionths from the dare ofbooking,

ilnally, on 14.012010, the apa.tment buyer agreemenr was executed

between the pa(ies herein.

iii. 'lhat, thc complainant had already made a payment amouDtrng to

Rs.1s,28,255/, from rhe date ol booking tiI execution of agreement in

accordance with the demands oithe respondent. This conduct on the part

of respondent in demanding and taking a deposit of more than 10olo otthe

anrounr without first execuling thc aEreement is a clearviotation ofsection

I2 Conveyance deed execurcd



iv. Thatbelieving on the respondent representation the comptainant kept on

makjng payment as and when demanded by the respondent. Ti date the

complainant has paid a toral sum of Rs.91,36,348/- towards rhe unit in
question, as and when demanded, as against a total sale conside.ation of
Rs.84,69,801 / . 'l'hat as per clause l1(a) oithe sa,d buyer,s agreemenr

dated 14.01.2010, the respondent proposed to handover the possession of
the unit in question within a period of 36 months from 14_01.2010 i.e.,

f.om the date ofexecution ol buyers agreement atongwirh grace period oa

3 months, i.e., ior applyi.g and obtainipg the completion certificate jn

respect of rhe unir by 14.04.2013. Howev€r, the respondent iailed rn

handing ovcr possession in accordance with rhe said agreement.

v. lhat as per clause 1l(al ol the ag.ecnrent, rhe due date of handin8 over

possession comes out to be 14.0,1.2013. However, the respondent failed in

handing over the same. The complainant approached the proiect tocation

several times during the said period to lee the stage oiconsrruftion but

the proJect was nowhere nearcomplerion. The complainant, subsequenrly

approached the respondent representaqves to know about the dare oa

handing over ofpossession but to ttre uttLr sliock otthe complatnant, rhe

respondent rehain irom replyingto thesame.

vi.'lhataftcradeliryofaround6years,on06.ll.20l9,therespondentissued

lhe letter ofoffer ofpossession upon which the conpla,nant prorested to

the respondent that they issued the letter of possession after 6 years

ivithout any justified reasons and the delay has caused hardship on thei.

lives, the lvait for 6 years is not a shon pe.iod.

vii. That after receiving offer olpossession, the complainant approached rhe

projec! locatioD to take possession olrhe unt bur the same was nor in a

Complahtno. 4513 of 2U2Z

t, 2016 and the respondent must be heavily penalized for the

IARER4
GURUGRA[/



complaint no. 4513 oI20lz
IARERA
GURUGRAIV

habitable position, upon which the respondent assured the complainanr

that finishing work in the unit shallbe donewithin a period of 3 months.

The complainan! lelt with no other option give rime to the respondent to

finish the pend,ng construction work in the unit. Subsequently a lockdown

due to outbreak ol Covid-19 was imposed by covernment oi rndia due to

wh,ch the complxinant could not approach the respondenr to take

possession of the Lrnit. Ilow.ver on 30.06.2021 i.e., afrer 2 yea.s iiom the

olier of possession, the unir was handed over ro complainant by the

That the cornplainant atier raking possession ot the unir requested rhe

respondeDt to make rhe payment of delay possession charges from due

date oipossessioD tillactual handing ofposs€ssion as per the Act of 2016,

!s the construction ofthe unjt got delayed beyond the period as agreed in

burlde. buye. agreement. Bur the respondent clearty refused to make the

paymenr on account oidelay possession charges as per Acr ot2016.
'lhat as per.lause l3[a] ofrhe buyer's agreemen! upon delay paymenrby

th. allottee, the rcspondent can charge Rs.5/. per sq. fr. per monrh otthe
super area till the date of notic. of possession, hoivever, on account ot

delay xr hand,ng over possession by rhe respondent, he js Iiable ro pay

merely Rs.s0/-per sq. ft. of the supe. area for the period oldelay as per

clause l4(a) of the said agreement. That rhe respondent is liable to pay

delayed possession charges tor cvery month ofdelay at rhe same interesr

rrte at lvhich he charged interest on account of delayed paymenr by the

That dre respondcnt ha.l made represenrations and tall claims rhat the

proiect \rill be conrpleted on rinrc. On rhe conrrary, the.espondent has

lniled iD adhering to the r.presentations made by him and rerained rhe

hard carned money paid by the complainanr ror so many years thercby

Page 5 ul25



xr. lhat the respondent has failed ro complete rhe projecr on rime, .esulting

in extreme kjnd ofrinancial hardship, mental distress, pain and agony to

thecomplainantalongwith thedelay in handinC ove.the possession of rhe

said uni!, the rcspondent had tailcd rn providing the above mentioned

sevcral ame nities, senices as promised by the Respondents at the rime ot
execution olthe agreemcnt.

xil. fhat thc present complainr has been liled in order to seek interest on the

delayed possessior) along with ihe other reliefs as nentioned in the reliet

clause ol the complaint. As per section 18 olthe Act 2016, rhe promoter is

I'ible to pay irrterest to the allottees ofan apa men! building or project

tor a dclay or fnilure in handing over olsuch possession as per the te.ms

and agreement olthe sale. Accordingly, the complainant is entitled ro get

interest on the paid amount along with interest at the rate as prescribed

by the AuthoriBr per annum from due date oipossession as per flat buyer

,8rF-mc,r ri rlicditeolhdndi.rpo\"rof posse.'.on

xiii. Thatdre present complaint has been ftled in ordcrro seek delay possession

charges and other reliei

Reliefsought by the complainant

The complainant has iiled the present compliant for seeking lollow,ng reliefs:

i. Direct th. rcspondent to pa( the dclay possession charges as presc.ibed

under the Act o1206 hom the due date of possessjon till actual handing

over of possession i.e. 30.06.2021.

ii. Directth. respondent notto chargethe holdingcharges.

iii. Direct the respondent to charge delay paymenr at equitable .are ol

Complarnr no. 45I3 of 2022

to the complainant and wrongiul gain to the
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0n the date of hearing, the aurhorjry exptained to rhe respondent /promoter
about the contravention as allegcd to have been committed in relation to

se.tion 11[4][a) ofthe Actand to plead guilry or nor to p]ead guilry.

Rcplybythe respondenr

'Ihe rcspondent has raised certiin prcliminary objcctions and has contested

the present complaint on the lblbwing grounds:

i.'lhatthepresentcomplaintrsnotmainrainablebeforethisAurhorityunder

the provisions oithe Act,2016 and the Rules, 2017.1he part otthe project

in question in which the unit js siruated [Emerald Floors premier at

Bmerald Estate Sector 65, Gurugraml is nor an'Ongoing project,,u.der

Rule 2(1)[o] oi the Rules. The proJect d'pes nor require registration and

consequcntly has not been regislered under the provisions of the Acr.

Constnrction of the unil/rotrcr was completed and apptication for

rssuance ol thc occupalion ccftificare was made ro rhe competenr

truthority on 29.06.2017, priorto notification ofthe Rules. Thereairer, the

occupation celtlflcate was issred on 05.03.2019 and possession was

offered to the compla,nant on 06.11.2019. The complainant has taken

possession ot the unit on 30.06.2021 and conveyance deed has also been

registered in favour of the cornplainanq on 12.07.2021. This Authority,

thereforc, does not have the jurisdi.tiln to enterta,n and decide the

present complajnt. The prcsent conrplaint is liable to bc dismissed on (his

ground alone. Lven otheru,rse. the complaint is nor maintainable in law

rnd merits d,smissal.

ii That the present complaint is not nraintainable in law or on facts. The

present complai.t raises several such issues whi.h .annor be decided in

su mnla ry proceed i ngs. 'l h e s)id issues req u ire exten sive evidence to be led

hy both the parties and examination and cross-examinatioD ofwitnesses

lor proper adjudi.ation. Therefo.e, the disputes raised in rhe present

D,
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complaint are bevond the purview of the Authonty and can only be

adjud'cated by the Civil Court 'l'he presenr complaint des€rues ro be

dismissed on this ground alone.

'lhat the Complainant has no locus standi or cause oi action ro file the

present complaint. The present complaint is based on an e..oneous

interp.etation oi the provisions ol rhe Act as well as an incorrecr

un.lerstanding ofthe terms and conditions ofrhe buyer's agreement dated

14.01.2010. as shallbe evident hom the submissions made in the aollowinB

Pa.as olth. prcsdnt reply.
'lhat drc complirnt is ba..ed by limitation. The false and lrivolous

complaint is liable to be dismissed on thib ground as well.
'Ihat thc complainant h nol an "Allottee"but investor who has booked the

unitin question as a speculative investmen t in order to earn rentalincome

/profit from jts resale. The unit in question has bee. booked by the

complainant as a speculative investment and not for the purpose orself

use as i] residen.e. The complairant has not come before this Authority

with clcan hands aDd hrs suppressed vital and material lacts from thrs

Authofity. Ihe corect facts are set out in the succeeding paras of the

Present reply. I

That dre complainant had approached the respondent through his

property dealer, and expresscd an iniercst iD booking a unit in the

residentialgroup lousing coloDy developed by the respondent known as

''Emernld !loors Irremjere ' situated in Emerald Estate, Sector 65, Curgaon.

l'rior to make the booking, the complainant had conducted extensive and

iDdepcndcnt enqurries !i ith reEaftl ro rhe projecl rnd it was only after rhe

complainant was lully nrtisfied about all aspects oi the p.oject, that thc

complainant took an independent and inf,orned decisio., uninfluenced in

any manner by the respondent, to book thc unit rn question.Atthe time of



application, rhe building plans oithe project had noryerbeen approved by

the competeot authority and th,s tact was ctearly and rransparentty

disclosed to the complainant at the time of booking itself and clearly

mentioned,n the application form.

vii. That unit bearing number EFP 17-0202 was provisionalty a[oned to the

complainant having tentative super area of 1975 sq. ft. appticatior form,

paymentplan and provisional allotment letter dated 30.11.2009 issued in

iavour of the complainant. Buyer's agreement executed berwee. the

colnplainant, and rhe respondent dared 14.01.2010. The complainant had

opted for a coDsbuction linked payment plan and had agreed and

undertlken to nrake payment in ac.ordance therewith. Howeve., the

compl.tinant consciously defauked in payments on several occasions.

Conscqucntly, the respon.lent wls consrrained to issue notices and

reminders lor payment to the complainant.

'lhat dre respondent completed construction of the tower/apartment

allotted to the conrplainant and applied for the occupation certificate on

29.06.2017 and occupation certificatc was thereafter issued in iavour of

the respondent vide memo beanng no. ZP-441lSD(DK)/2019/59A2 dated

05.03.2019. That once an application forigrant oloccupation certificate is

submitted to the concerned statutory authority the respondeDr ceases to

have nny control over the sanre. lhe granr ofoccupation certificate is the

p.erogative offie concerned statutory authority and the respondent does

not exercjse any influence over the same. Therefore, it is respectfully

submitted drat the time period utilized by the concerned staturory

ruthonty tor grantjng the occupation certificate is liable to be excluded

from the time period utilized ior implementation of the project. The

possession of the unit was offered vide oifer of possession dated

06112019

viii.

comf laint no. 4513 of 2022
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lhat after considerable delay, the complainant took possession ofthe unrt

on 30.06.2021, vide the unjt handover letter atter admi$ing and

acknowledging that the complainant was fully satjsf,ed with the unit in all

respects and did not have any cl.rim ofany nature whatsocver agains he

respondent and rhat the obliSatio s oi the respondent stood fu y
discharges upon delivery of possession. Thereafter, the conveya.ce deed

was registered in favour of the complainant on 12.07.2021. Thus, the

respondeflt has duly fulfilled its obligahons Lrnderthc buyer's agreenrent.

1t is pertinent to nrention that ahhough not entitled to any compensarion

under the Buye.'s agreement, the respondent has credired compensation

,rmountins to Rs.7,48,660/- to rhe complainant. The respondent has also

credited sums ol Rs.12,s27 /., Rs.6,610/- and Rs.38,412l-, in aI
Rs.57,5.19l as bcnefit on account of anti-profiring. l,urthermo.e, an EpR

lEarly Payment Rebate) ofRs.1,479l- was also credited. without prejudice

to the rights oi the responden! delayed interest if any has to calculared

only on the amou n ts deposited hy rhe allottees/complainanrs rowards ihe

basic prnrciple amount of the rnit in question and not on any amount

credited by the respondent, or dny payment made by the

allottees/complajnants towards delayedlpayment charges (DPCI or any

taxes/statutory payments etc.

That without adnritting or ackrolvledging ,n any manner the truth or

legality of the allegations levelled by the conrplainant and without

prejudice to the contentions ol the respondent, it is submifted that the

project has got delayed oll nccounl of the following reasons which

wcre/are beyond the power and contrololthe respondent and hence rhe

respondent cannot be held responsible for the same: firstly, second

stai.casc issue and secondly, defaults olcontractor.

Second staircase issue:

{. -]ARER
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'lhe building plans for the apartment/tower in question was approved by

thc competent authority u nder th e then applicab le National Building Code

in terms of which buildings having helght of 15 mtrs. or above but hav,ns

area oiless thaD 500 sq. mtrs., on.ach floor, were being approved by rhe

competent authorities with a single staircase and construction was being

carried out accordingly. Subsequendy, the National Building Code (NBCJ

was revised in the year 2016 and in terms ol the same, all high rise

buildrngs (i e., buildings having h.rgh( oi 15 mtrs. and above), irrespective

o' rhe.,r"J ur -", n Iloor. d-e now requ,red ro hd\ e rlro stdir rase\.

Furthermore, it was notified vide Gazettepublished on 15.03.2017 thatthe

provisions of NtsC 2016 supersede those of NBC 2005. The Fire

Dcpart,nent is seeking to rctrospectively apply the said provision and

while processing the Fire NOC application has been insisring on two stair

.ases in allhigh risebuildingseven in cases where the buildingplans stood

approved with a provhion lor a single staircase and which have been

constructcd accordingly. The I re Depa(ment has issued a provisrondl

F're NOC with (he requirement that the second staAcase would be

constructed bythe developerwithin oneiearfrom the date olissuance of

rhe provrsronal frre NOC.

xiv In view olthe practical difficultres in constructjng a second stancase ir a

buildingthatalreadystandsconstructedaccordingtodulyapproved plans,

the respondent made seve.al rep.esentations to various government

ruthorities requesting that the requirement ofa second staircase j. such

cases be dispensed wrth. ]'he respondent had also pointed out that the

allottees of the dwelling units ivere aho eagedy awaitjng possession ol
their units since long and requested that the Fire NOC be issued wjthout

any precorditions. The lrire department jnspected the site ofthe project

rnd sou8hr al!erntrte proposals lrom the .espondent to meet the
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requirement of second

respondent accordingly

Department.

Defaults of Co.tractor:

xv. That a contract dated 01.11.2010 was executed between the respondent

and 1,1/s B l- Xashyap and Sons (BLx/Contractorl in terms of which the

contractor was ro consrruct rcsidcnrial projects being developed by rhe

respondentindreDameandstyleof Enrerald Estate"and Emerald Floors

P.emief', including civil, structure, finishing, MEP, external development,

inlrastructure, horticulture, EWS, clubhousss, sw,mming pools,

convenience shop|ing etc.l he stlrr dare olrhe project as determined by

the parries was 26.07.2010 and the scheduled date of completion ot the

proiect was 25.07.2013.

xvi. That the contractor was not able to mcet the agreed timelines for

construction of the prolecr 'lhe proeress of work ar rhe project site was

extremelyslowonaccouDtolva ousdefaultsontIepartof thecontracror,

such as failure to deploy adequare m:npower, shorrage ofmateriah erc. in

this regard, the respondent made several requests to the contractor to

expedite prosress olthc work at the proiect s,te.l{owever, the contractor

did not adhere to the said requens and the work at the site came to a

Complaint no. 4513 of 2022

stai.case in the buildings in question. The

submitted various proposals to the Fire

standstill.

xvii. That in the aloresaid circumstances, the respondent was conskai.ed to

issue notice ofternrination dared 16.01.2015, terminating the contractand

calling upon th. contractor to remove itself from the project site wthout

renroval/damage to the materials, equipment, tools, plant & machi.ery,

and to hand over the contract doruments. That the parties settled the

disputes during the pendency of the aioresaid proceedings and the

contractor assurL{ the respondcn! lhat the prolect shall be completed
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within the decided timeline. This was considered to be in the interesr of

the Project as wellas to nitigate losses, since considerable rime would

have been spent in re-tendering olthe works. Further, the contractor had

also undertaken to complete dre Projcct within the agreed timelines i.e.

within eishteen ( t8l months.

That in spit. of the aforementioned setdement between the respondent

and the contractor, and with the conhactor's assurances that the projecr

will be linished within the agrccd timelilrc, the contractor did not amend

'ts 
ways, and persistendy defaulted in meeting the agreed timelines for

completion of the project.

That in the meanwhile, the National Building Code (NBCI was revised in

theyear 2016 and in terms oithe same, allhigh rise bujld,ngs (j.e buildinss

having height ol15 mtrs and abovel, irrespective of the area ofeach floor,

nre now.equired to havetwo stair cases. furthermore, it was notified vide

Cazette published on 15.03.2017 that the provisions of NBC 2016

supersedes thosc of NBC 2005 The respondent had accordingly sent

representations to various author'ties ident,fying the problems in

constructing a second staircase. Eventually, so as to not cause any further

dclay iD the proiect and so as to avoid jeopardising the safety of the

occupaDts ol the buildings in questjon, the ltespondent had taken a

decrsion to go ahead and conskuct the second staircase- However, due to

the impcndins BL Kashyap [contractor) issue of non performance, the

construction ofthc second staifcase could not bc st:fted aswell.

That in vicw of the abovc, thc ltcspondent was constrained to terminale

the conrract with rhe Conrracrorvide termination noticedated 30.08.2018.

After termination olthe contract, the Respondent iiled a petition against

thc Contractor belore the Hon'ble Delhi High Court seeking interim

protecnon aSainst the coDtmcror so tbat the contractor does not, inter
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alia, disturb the possession and work atthe slte. Similar petition was also

filed by the Co ntractor against the respondent.

xxi. 'lhat, without admitting or arknowledging th€ truth or legality the

allegations advanced by the conrplainant and without prejudice

contentjons olthe respondent that the Act is not applicable to the project

in question, it is respectiully submitted that the provisions ofthe Act are

not retrospective in narure. The provisions of the Act cannot undo or

modity thctermsolin agreemenldulyexecuted priorto conring intoelfecr

ol the Act. The provisions ot the Act relied upon by the complainant for

seeking interest or compensation cannot be called in to aid in derogation

or in negation oI the provisions of the buyer's agreement. As has been

mbmitted hereinabove, compensarion calculated in accordance wjth the

buyer's agrcemcnt amounting to Rs.7,48,680/- has been paid to the

complainantanddulyaccepted bythecornplainant.

xxji. Thar aftcr execution ol the unit handover letter dated 30.062021

obtaining of poss$sion of the rnit rn question, and registration of the

conveyance de€.I in his favour, dre compla,nant is not left with any claim

against the respondent. The transaction between the complainant and the

respondent stands concluded and no right or liability can be assertcd by

thc respondcnt or the complainant against the other which is contrary to

the conveyance deed and indemnity culn undertaking executed by the

complainant. The instant complaint is a gross misuse ofprocess oalaw.

xxiii. That it is evjdent lrom the entire sequence ofevents that the respondent

has dul),lullilled its contraclual oblig.tioDs uDdcr the buyer's ag.eement.

Thus, the prescnt complaint deserves to be dismissed at the very

threshold Theallegations levelled by the complainant are totally baseless.

'Ihere is no merit in the allegnnons raised by the complainant. Thus, lt is
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most respectiully submitted that the present application deserves to be

dismissed at the very threshold.
'I-hcrespondenthasliledthewrittensubnrissionson24.04.2025whichisraken

on record and has bccD consrdered by the authority while adjudicating upon

the reliefsought by the complainant.

lurisdiction of the autho.lty
'l'he preliminary objectjons rais.d by the rcsponden! reg.rrding jurisdiction of

thc authority to entertain the present complaint stands rejected. The authority

obs.Ncd that it has territorial as well as subject matter ju.isdiction to

rdludicate the present complaint lor thereasons given below.

E.l TerritorjaliurisdictioD

As per notilicatbn no. l/92/zOU-\'ICP dated14-12.2017 issucd byTown and

Country PlaDning Depa(nrent, Haryana the jurisdiction ol Real Estate

It.Bulatory Authority, Curugram shall be entire Curugram District for all

prLrpose with ollice situated in cunigranl. In the present case, the project in

qucstion is situated withiD the planDUrg arca of Gurtrgram District, therelor.

*I]ARERA
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complaint.

E.ll Subl€ct-matterlurlsdlction

Con.laint no. 4513 of 2022

this ruthority has conlplete territorial jurisdiction to deal wi!h the prese t

S.cuon 11[4](a) of thc Act provides that the Dromoter shall be responsible to

the allottee as per agreement ior sale. Sedion 11(4)(a) is reproduced as

(41Ihe Dtohotet shalt.
(o) be responsible lot oll obligation\ responsibiliti* ohtl Ilnctions

unde. the provitions of this Acr or the rules ond regulotiohs
node thereund* or to the ollott@s as pet rhe aqremat for
sole, or to the astociohon of allodees, ds the cdse nay be, till the
conveydhce of dll the opdnnen\ plott ot buildingt as the @s
noy be, to the oll ottees ot the connon oreo s to the osciotion
al ollottees or the contpetent authority, os the coe hat be;

Section 34 - Fun.tion s of the Authoitt :
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GURUGRA[/
uA o/ ttle A.t prorit)e5 to ensurc conplnnce ol'the abtigotions cost

upon the pronnte$, the ollottecs and the rcol estote agents undet thh Act
orl ta.Lh,. .- teeLl-i. t ta. 1. ta-,d1r-,

So, in view ofthe provisjons olthe Act quotcd above, the authorityhas complete

iurisdi.tion to decidc the conrplaint regarding non compliance oi obligatrons

by the pronroter as per provisions of section 11(4)[a] of the Act leaving aside

conrpensation \{hich is to be decided by the adjudicating offjcer iapursued by

lhc complainant at a ltrter stage.

Findings on the obiections raiscd bythe respondent
F,l Obie.tion regardidg jurlsdictioD ol authority wr,L buyer's .Sreemenr

executed priorto coniflginto force ofthe Act,
Onc ofthe contentions ofthe respondent is that the authority is deprived olthe

lunsdiction to go into the intcrpretation ol or rights orthe parnes inter se in

accordance widr the buyer's agreement executed between the parties. The

respondent further subm,tted that the provjsions of the Act are not

rctospecti!e jn natLrre and the provisions ofthe Act cannot undo o. modiiy the

tcrnL ofbu)..r's agr c.ment duly cxccuted prior to coming into ellect oithe Act.

Thc authority is ot th. vielv that drc Act nowhere provides, nor can be so

construed, that all previous agre€ments will be re-w tten after coming into

Ior.e oltheAct lherefore, the provisions oftheAct, rules and agreementhave

to be read and jDterpreted harmonjously. However, ifthc Act has provid.d for

dcaling rvith certain specific provrsions/srtuation in a spec,ficlparticular

nranner. then that situation will be dealt with in accordance with the Act .rnd

thr rules after the date of coming into force ofthe Act and the rules. Numerous

prcvrsions olthc Act savc the provisiolrs ot the agreements made betlveen the

b!_v.m and sellers. fhe said contcntion has been upheld in the l:ndnrark

Iudgment ol lror't Ie Aombay High Court tn Neelkamal Reoltors suburban

Prt. !,td. vs. Uot and others. (W.P 2737 o12017) which provides as under:

Complaint no. 4513 of 2022

I

1l

1l

"119. Under the provisions ol section 13, the d.|o! tn han.ling ova the
possession would be countetl ton the date nentioned in the
asreement lor sdle enteted into bt the prodotet o\d the ollottee
pnot b iE registrotion und{ REM. Undet the ptovisions oI REP,,,



SclectCannittee, wht.h subfrined its detoile.l repa.ts.
r.1 Also, in appeal no. 173 or 2019 titled as Mogic Eye Developer PvL Ltd. Vs.

tshwer Singh Dahiya dated 17.12 2019, the Haryana Real Estate Appellare

'lrihunal h.s.bserv.d'

the pronoter is given a foctliry b reise the dote of conpletion of
project ond declore the sone undet Section 4. The REM does rct
cohtehpldte rcwiting ofcontroct beh^ieen the lat purchoset ond ke

we hove alreodydiscusse.l thatobove nabd prcvisions ol the RERA
are not rettuspecttve in nature. Thet no! to ene e\tqr be having a
reoootive or quosi retraactiee ellect but then on thot grcund the
rolidiry of the prcexions ol REPr'. connot be challehged- lhe
Po rlioh ent i s compe tent en ough ta legi sla te low h ov ing retr$pective
ot retraoctive ellect A tow con be evq frohed to aJlect subsistins /
cxisting controcttol rights between the pofties in the loryet publc
inte.est We do nat have an! doubt in ounind thot the REP!4 hos
beenlranedin rhelo,ser publrc interest aftet a thotough studt ond
discussion mode at the hishest level bt the Sradint Conninee ond

''31 fhus, keeptng in vtew our olorcsotd discu$ion we ore of the
rohsi.le.e.l opinian that the provistans ol the Act ore quae
reLtoa.tive to sohe 

^tent 
n opetdtion ondwill be dpphcableto the

a p tee n ert s lor so I e ehte rcl i tt. ev ah pri or t...m I ng i n to.neto rk'h
afthp Actwhercthet tnnltion are sdll in &e p.acessofcatnpletion.
Hence in .ase oJdeloy in the olle./.tdtrery aI prs*$toh us per the
tctna and canditions ol the ogteene4t far nle the allottee sholl be
entitled tu rhe ht?rcst/delayed pd**ian chors5 on the reatunoble
ture ol interest os provided in Rule 15 olthe tules and ane sided,
unlait nh.l unrco:anoble .ate ol conpen do tnentnned in the

-9''''t['-'-t tJt ab' ] r t')'
l hc agreenreDts rre sacrosanct savc and cxcept for th. provisions which have

becn abrognred by theAct itself. Further,,tis noted that the buyer's agreements

havc been exccuted in the manoer that there is no scope left to the allottee to

Degonate any ofthe claLrses contained therein. Thereiore, the authority is ofthe

vic!! that the charges payable under va ous heads shal1 be payable as per the

aSrced ternrs and conditions of the buyer's agreement subject to the condition

thrt the same are in accordance with the plans/permissions approved by the

respective departments/competent authorities and are not in contraventjon ol

th. A.t,nd rr. nor unn':son:bl. or.xorhil:nt id nar,,.e

t5

Cumpla'nt no.45llol2022

l'll rrh,'.r ror' r, Ar' 'lrnA 
ll".c',n'tn,'I'r l' rng ltJrr,,ll,) LnIlJlion.

*HARER;
S-qrnrnnnv



HARER..
SeuniLonAM

6. The counsel ior the respondent submitted that

Complarnrno. a513 of 2022

the complarndnt has filed the

prcsent complaint at\ 2?.06.2422 alter execution ol conveyance deed on

I2 07.2021. l herelore, the present complaint is barred by limitation. tsut the

counsel for the complainant submitted that Iimitation is not applicable qua

thcse proceedjnes, and submitted a copy oiorder passed Hon'ble Real Estate

ItcguLatory Authority, Puniab whe..in it h.s been held that the benefits undcr

thc Act ar. not barred by limitatron.

7. Though both the parties through their respective counsel advanced

sul)missions with regard to the maintainabjlity of the compliant on the ground

ol thc limitation but in view ol settled proposition of law, the case of

conrpla'nanl cannot be thrown dway being barred by Umitation. As discussed

e.rflrer, the subject unit was allotted on 30.11.2009. Though the possession of

thr unit was b be oftcrcd on or belore 14.0.1.2013 after completion of the

proiect but the nnne was offered only on 06.11.2019 after receipt ofoccuprtron

.crtilicate on 05.03 2019 and ultimately leadirg to execution of conveyance

dccd olthe sanre on 12.07.2021. So,limitation lfan, for a cause ofaction would

.r.c[Lre to the complainant w.€.t 06.11.2019. The present complaint seeking

dclay possession charycs and othcr relicls was filed on 27.06.2022 i.e., beyond

thrceyears !v.e.i. 06.1 1.2022.

ln liew of the above, the present complaint is filed within the limitation.

l.lll Obiection regarding non entitlement ofany relief under the Act to the
conrplainant bcing investors.

lL is pleaded on behall of respondcnt that conrplainant is not alloftec' but

inves tor wh o has booked the apa rtmen t in q uestron as a speculative investment

in order to eam rental income/p.ofit lrom its .esale. The authority observes

thrt the Act is enacted to protect the interest of consumers of the real estate

sector. It is settled frinciple of intcl.}rctation that the preamble is an

in(rodLrction of a stntute and states the main ainrs and objects of enacting a

st.rtute butat dre same time, tbe preamble cannotbe used to deieatthe enacting

]lt



provisions of the Act. Furthermore, rt is pertinent to note that any aggrieved

person can lile a complaint against thc promoter iihe contravenes or violates

any provisions ofthe Act or rules or regulations made thereunder. Upon carerul

perusal olall the terms and conditioDs oithe buyer's agreement, it is revealed

thaL the complainant is buyer and has paid a considerable amount towa.ds

purchase of subject unit. At this stage, it is important to stress upon the

dclinition olthc tenn allottee under the Act. and the sa)ne is reproduced below

' 2tt ) uttottee tn retation to a reat estote prcject neons the pe\an to whon a
pbt- opotthent ot burtdinu, a\ the cuse noy be, has been o otted,
|aklilhcther ds f.cehakl at lco\chal.l) or otheNse ttandered by the
prcnrtct, an.l n1.|rde\ tht p.t!,t \!ho tLbeqLently ocquirs the soll
allonnent thtuu!h sdle,trontet at otheNxe butdacsnatnt.luded peren to
whnD:uch p|.t, oportnentat bLiiding,orthe.ay nat ba is given on reht.

ln view of above mentioned definition ol allottee as well as the terms and

conditions ot the buyefs agreement executed between the parties, it is crystal

clcxr that tlre compl.rjnant is allottee .rs the subject unrt allotted to him by the

rcspondent/promotcr. The concept olirvestor is not deflned or referred in the

A.t o12016. As pcr d.finition under section 2 oftheAct, there w,ll be 'promo ter'

xnd .rllotiee and there cannot be a party having a status of investo.. The

Nl,rharashtf. Rcal Estrre Appellare ltibunal in its order dated 29.01.2019 rn

appcal No.0006000000010557 tuled as M/s Srush,i Sangam Developers Pvt

Ltd.vsSanapriya Leasing (P) Ltd. and ant.has also held that the concept of

rnvcstor is Dot defin€d or refe..ed in theAct. Thus, thecontention ofpromoter

thrt the allottees beingan inv.stor are not entilled to protection oathisActalso

[indings on the r€liefs sought by the complainant
C.l Di.ect the respondentto pat the delay possession charges as pres.ribed

under the Act of206 from thc due date ofpossession tillactual handing
over otpossession i.e. 30.06.2021.

G,ll Direct the respondent to charge dclay payment at equitable .at. of

Complalnrno. 45ll of 2022

(i.
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nd is

resent complaint,the complainant intends to continue with the project

se€king delay possession charges as provided under the proviso to

18(11 ofthe Act. Sec. 18(1) proviso reads as under:

"Section 18: - Retum oJ Mount and conpensotion
18(1) Ifthe pronoter laih to conplete or is unable to sive possesion ofon
op o ftn en, ploa or bu ikli n9,

ComDlainrno.45lllof 2022

P, ovm.tl thuLwhete nn allottec docs nat intcn.l to with.lraw fton
Lhe pratett, heshall be p.k1, L! thcptahot r,ihteft\tlarewrynonth
ofdelo), titlthe hondhg orer aJ th. paseseon, ut such rcte as nay
be pres. bed.

22 Clause 1l(al of the buyer's agreement provides fo. time period for handing

^\, oI po.\esron drid .. reprod,., ed below.

"11, POTSESSION
tl t Tinp oI honding over the Possession

Subtedk, ternsofthsclouseond s4nject ta the Allotteets) having
co plita * ith oll the temt ond canditions oIthis Buler's Agteenent,
nnd nat being in Aefoult undet dn! of the prcvisians al thk slyer\
Alreedert ahd contpltonLe wth all p.ovisons, lornaltties,
da.u,nlntotion et.. o\ prescnbe.t h! the Conryhf the Conpohr
prcposcs to hana avet the passcssianofthe untt within 36 months
Itod the ddt oI decution ol thit agreemdL 1 he Attottee(s)
u 9 rees o n d un de tsto n d s tho t the Con Aa n! sho I I be e ntt tled to o I roce

tsiod ol three nonths, lor opltinq ond obtoining the
co,nptetion cenifitote/ ucupotion certilcate tn rcspect of the
untt and/a. the Prop.L"

23. Due date ofpossessioD andadmissibility ofgrace periodrThc promoter has

pn,posed to hand o,!er dre possession of dre said unit wrthin 36 months tiom

In. ,ldre ol rn.\ aBreemenr rnJ I r< IJrrher proviJFd rn agreement _hJt

pronroter shall be entitled to a grace period oi six months for applying and

obtirining conrpletion ccrtificate/occuprtion certificate iD respect olsaid floor.

'l'he buyefs ngreenrent was executed on 14.01.2010 and the period of 36

months was expired on 14.01.2013. Further, the complainant/builder has

sLrbnritted that a grace period ofthree months may be allowed to it for applying

and obtainingthe completion ceItilic.tc/occrpation certiticate in respect ofthe

unit nnd/or the proje.t in ternrs ol order dated 08.05 2023 passed by the

Hon'blc Appcllate Trilrunal in Appeol No. 433 ol2OZZ tilted as Emaar MCF
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Lomd Limited Vs Babio Tiwori an.l Yogesh Tiwari --herein it has been held

that ilthe allottee wishes to continue with the project, he accepts the ternr of

thc agreement regarding grace peflod ol three months lor applying and

obtaining the occupation certifi cate

'1'h.relbre, in vicw of the above ludgement and considering the provisions ot

thc Act, the audrority is of thc vi.iv that, the promoter is entirled to avail rhe

grrcc pefod so provided in the agreemcnt lor applying and obtarning the

occupation ccrtiticatc.'Iherelore, the due date oihanding over of possession

conres our to be 14.04.2013 including grace per,od ofsix months.

Admissibility ofdelay possession charges at prescribed rate of intcrest:

Thc proviso to scction 18 provides that where an allottee does not intend to

withdraw irom theprojecf he shallbepaid,by the promoter, interestior every

nn)nth ol dclay, till the handing over oi possession, at such rate as may be

pnscribed rnd ll has been prescribcd undcr rule l5 olthe rules. Rule 15 has

brcn .ep.oduced as unde.:

Rulc 1 s. Prescribed rote of interest. lProvitu to section 12, section B
and sub section (4) ond subsection (7) oJsectton 191
(1) )'ar the purpae aJ provna tu sectioh 12) se.ion 18; ond sub-

fninns (4) o"d [7) .] section 19, the interctt ot the rute
prcs.nhcd shallbe Ll)c skxc Eunkollndn hBhen orlinalcost
ollentl rt.ate +2%:

rr r oed t hot t.. o' c t tt, st at qonL aI lndta aonrot, o,t at
Ldrq.otp (U'LFt r tt,n q,a tt \hatl be.eptoeo D) \utn
benchna*lendinIrates hich theStore Borkoltndio noyfxton
trne to tke la.lendihq t. the qenerclpubli..

Th.legislatru e in its * inlom in the subordinate legirlation under the rule 15 of

thc.ules hasdcternriDcd thepr.scribcd ftre oIinterest. l'he rate oiinterest so

dctcrmined by the lcgislature, is reasonable and ifthe said rule is followed to

ir\ird the rnterest, itwillensure uniforn practice in allthe cases.

consequently, as per i{ebsite ofdre Srate Bank oilndia i.e., https://sbi.co.in, the

nr,rrginal cost of lending rate lnr droft, NICLR) as on date i.e., 20.05.2025 
's

2.1

26
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9.100/0. Accordingly, the prescribed rate of interest will be marginal cost of

lending rate +20lo i.e., 11.100/6.

2u. Rate of interesi to be pald by complalnant/allottee for d€lay ln making

payments: The definition of term 'interest' as defined under section 2(za) of

the Act provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

''(zo) inerest'heons the rata ol intqest polable by the pranater or rhe
ol lattee, a s the.o se m ot be.

Explanation - t-or the puryasealthisclouv-
(i) the 1te allnterenLltuleoblelran the ullauee br the pranoter,in

rose .| deJauk, shalt be eqtol to t e tote al intercst which the
p.onotctshatt be tiabte to pd! the altottee, in cae afdefauh)

0l the interen potable by rhe prohoter to the ollouee shall be fron
the date the prahoter r.ceived the onount or on! port thercol till
thc ddte the amount at pan thereol ohd tnterest theteon is
relunnel, und the ihte.est porobte b! rheotlattee tathe prcnoter
\hotl be lron the date the ottottee delorlts in polnent to the
prcnon t ill the dote tt ts potdi

/9. lh.rcibre, intercst on the delay payments from the complainant shall be

chrrged at the prescribed rate i.e.,11.10% by the respondent/pro moter which

is the same as is being granled to theconlplainantin caseoldelayed possession

chrrges.

l0 on consideration ofthe documents available dn record and submissions made

b) the parties regarding contravention as per provisions of the Act, the

authority is satisfied dlat the respondenl is in contravention of the section

11[4)(aJ ofthe Act by not handing over possession by the due date as per the

a8reement lly virtue ol clause 11(a) of the buyer's agreement executed

bctwecn thc parties on 14.01.2010. the possession of the said unit was to be

d.Livered within a pcrbd ol 3ij nrontls tfom the dat. oi execution of this

aSreement and it is turthcr prov cd in agreement that promoter shall be

entitled to a grace period of six months for applying and obtaining conpletion

PdAe 22 al25
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certificate/occupation cert,flcate in respecroisaid floor.As far as graceperiod

is concerned, the samc is allowed for the rcasons quoted above. Therefore, rhe

due date oihanding over possession comes outto be 14.04.2013.1n the present

crsc, the conrplainant was offered possession by the respondenr on 06.11.2019

alter obtaining occupation certificate dated 05.03.2019 from the comperent

authorty. Th e autho riq is of the con s idered view rhat there is delay on the pa(

ol the respondent to offer physical possession of the allotted unit to the

complainant as per the terms and conditions ofthe buyer's agreement annexed

bit not executed betlreen the Darrie!.

Scction 19(10) ofthe Act obligates the allotree ro take possession ofthe subiect

ur ( w,lhrn I niunlh\ om rhe d.,,e ut r., Frpt or o., Jpar 01 cerlrlrcare tn the

prrsent conrplaint, the occupation certificate was granted by rhe comperent

Jlrho ryon 0c032019. However lhe respondent otrered rhF possession ot

thc unit in question to the complainant only pn 0b.11.2019, so it can be said

rhrr rhe compr"rndnt Ldme io lnow dbour lheioccupatron certifi(are onl, pon

the date oloffer olpossession. Therelore, in ihe interest olnatural justice, he

should be given 2 n)oIths' time from the date of offcr of possession These 2

mo nths' of reasonable time is being given to the complainant keeping in mind

th.rt elen after intimation of posscssion practically he has to arrange a 1ot of

logistics aDd rcquisite documents includinC bJt notlimjted to inspection ofthe

conrplctely llnished Lrnit but this is subject to that the unit being handed over

at thctinre oftaking possession is iD habitable conditiur.Itis lurther clanfied

th.rt the delay possession charges shall be payable from the du€ date ot

possession i.e. 14.04.2013 till the expiry of 2 months from the date of offer of

potsession [06.11.2019] which comes out to be 06.01.2020.

Accordinsly, thc non.compliance olthe mnndate coniained in section 11(41[a)

read with section 18(ll of the Act on the part of the respondent is established.

As such the conrplanrant is entitled to delay possession charges at prescribed

i2.



proyisions oisection 18[1] of the Act

Complainr no 45r3 or20ll

w.e.t 14-04.2013 till 06.01.2020 as per

read with rule I5 oithe rxl.s

IARER
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of the interest @ 11.10% p.a.

G,lll Direct the respondent notto charge the holding.harges.
33. As larasholdingchargesareconcerned, the developer having received the sate

consideration has noth,ng to lose by holding possession of the allorted flat

cx.cpt that it lvoukl be required to nraintlin rhe apartmenr. Thereiore, the

holding charges ivill not be payablc to Oe develope. Even in a case where rhe

poss.ssion bas been delayed on accou.t of rhe allotree having not pard the

entire salc consideration, the developer shall not be entitled to any holding

chuges though it would be entitled to interest for the per,od the payment rs

:J4 lvloreover, the respondent is not entitled to claim holding charges from the

complainant/allottee nt any point oftime even after being parr ofthe buyer's

<rtrcement as pcr lalv scttled bv Hon'ble Supreme Court in Civil appeal nos

3864-3899/2020dec'dedon I4l22l)20[supra).

Directions of the Authority

tlcnce, the Authority hereby passes this drder and issues the following

directions under sertion 37 of the Act to ensure compliance of obligations cast

upon the promoteras perthe function entrusted to the authority undersection

3a(0: I

i. The r.spondent is directed to pay the inlerest at the prescribed rate i.e.

11.10 % per annum tor every month of delay on the amount paid by the

complarnJnt lroD the due d.rle of possession i.e., 14.04.2013 till

06.01.2020 i.e. expiry of 2 months ftom the date of offer of possession

(06.11.2019). The arrears of irterest accrued so aar shall be paid to the

complainant within 90 days lrom the date ofthis order as per rule 16(2)

H,
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37.
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ii, Also, theamount ofcompe

compensation for delay i

towards the delay posses

terms ofproviso to section

jii. The respondent shall not c

not the part ofthe buyer's

claiming holding charges

time even after being pa

settled by Hon'ble Supre

decided on 14.12.2020.

by e respondent towards

s'on shall be adlusted

p. by the respondent in

8[1]olthe

il a

sed offaccordingly.

n the complainant which is

spondent is debarred from

Lnt/allottee at any point of

er's agreement as per law

tpeal no- 3A64-3A99 /2020

4u-4,J
(Arun Kumar)

Chairman

tY, Gurugram
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file be consignFd to regis
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