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ORDEN

l his order shall dispose olboth the.omplaints titled as above filed beiore the

a!thority under section 31 of the Real Estate (Regulation and Developmen0

A.t, 2016 (hcreinafier referred as "the Act"l read with rule 28 olthe Haryana

Reallstate (Regulation and Development) Rules,2017 [hereinalie. .eierrcd as

'thc rules"l for violation of section 11(4)(a.1 ol the Act wherein it is inter alia

pr.scribed that dre promoter shall be responsible lor all its obligations,

responsibilrties nnd lunctjons to thc allottee as per the aqreement for s.rle

cxccuted inter sc betuceD pa.ti.s.

l'hc core issu.s emanating from them are similar in nature aod the

complaurant(s) 
'n 

the above relerred matters are allottees of the proicct,
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nanely,'The Roselio" (Affordable Croup Hous,nB Colonyl beingdeveloped by

the same respondenr/promoter i.e., M/s Forever Buildtech Private Limited.

The terms and conditions ot the booking application form, agreement to sell

and allotment letter against the allotment ofunits in rhe upcoming project of

the respondent/builder and fulcrum of the issues involved in both the cases

pertains to failu.e on the part ofthe promoter to deliver timely possess,on of

the units in question, seeking award ofdelayed possession charges along with

The details of the complaints, reply to statirs, unit no_, date of agreement,

possession clause, due date of poss€ssioii, ioral sale consideration, totat paid

amount, and reliefsought are given in the table below:

M/slo.€verBuildtechPrivaicLimitedat-TheRoselia"
rt 5€Ltor! 95.A, Luruerarn

Projecr rcgisrrr.d vide no. 05 ol 2ot7 dated 20.06.2017 val id up to 17,0 5.2 0 2 1

09,01,20r7 (Revised on 06.07,2014 14.05.2017
occuDation crrii6.rr.,. 14.05.2rr22

Date or;ppioval ofB'flding Plan;: - Date of Environnent clearance .

5.l tynhin 6(r (:ntf dalslion thedaEoJi\suan.eoloccupoh.rcertif.ate, the Deyelopet:h.]t
allet Lhe pose$tan af the Said rlot ta the Atta.ee(r. suhgct ta Force Moktn,
en.rtnsron.et tu.ttpt oIoLLupuD.! Lertilcote an.l Allotee[s) hovtns he]t.onphld wth
ollits.blisotiantlatnotitiesor.lo.rnehronandspNsctibedbyDevelapetintetnsDIthe
Agreenentand \at being ht defouk urderoh! pott here.f ihlhtrhng bd nat linited b th.
.nelJ porhenL of rn\tollnents as per the Palnent Plon nanp duq dnd .egtirudor
.hor1es.the Deyetoper sha olftp.ssessionoltheSoldFlottotheAtlotee(s)withiia
pdiotl ol1 (Jour) yea6 trcn the.tote ol opprowt ol brtl.ltnq pldns o. srunt oJ
envitonment cteorunce, (hereinaltq r4{red to as the "connen.ment Dote"),

[Emphosis supptien)

[Pase no 4laJconptotn4
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br ab bEviatioN h2v. b.en uscd Thev are .taborabd T rolows

Rener soush! by di. conplaina.tr

Rsr,ls,e30l .h s.d iles,ly
r1e'e pono.rtrorekdn rdm.FJE

..6.onaphao|arbts "d.!nqloriq
.1 'lhe aforesaid complaints were liled against the promoter on account of

violatjon olthc boo kr ng application tbrm, asreement to sell and allotment tetter

igainst th. allotment of units h rhe upcoming p.ojecr of rhe

respondent//builder and for not handjng over rhe possession by the due date,

ahou.t paid by the arrorbe/r

5

a

allottee(sJ qua seeking award ofdelayed possession chargesalongw,th interest

A. Pro,ectard unit related details

seeking aw.rrd oldelayed possession charges alongwirh interest and orheE

It has been decrded to treat the said complaints as an npplicatjon fo. non-

conrpliancc oistatutory obligations on the part ofthe promoter/ respondent rn

tcrnrs ol section 34(0 of the Act which mandaies the authority to ensure

conrpliance olthe obligations castupon thepromoters, rhe allortee(s) and (h€

r.xlestat. agents under theAct, the rules and the regulanoDs made the.eunder

The tacts ofboth the complaints filed by the complainantG)/allottee(sl arc also

sirrilar. Our ol the above-mentioned case, the parriculars oa lead c,rse

CR/1a60/2023 titte.t os Kamlesh Yadav v/s M/s Forever Buit.ttech Private

,imited arc being taken inb consideration lbr detcrminine the rights ot rhe
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rticulars of the project, the details of sale consideration, the am

complainan(s), date ot proposed handing ov€r the possessi

, ifany, havebeen d€ta,led in the tollowing tabular forml

)R/1860/2023 u.led os Kanlesh yodav Y/s N/s Forever Butd@c
Lidlte.l.

lt
a1l

;
bt
par

h€

c

rs
The

byt
peri

l

ountpaid

on, delay

-.1Curugra

DTCP License no. & validiry

Affordable croup Housine Colony

13 of 2016
30.10.2023

*.J
l

F.rPv.r Builile.h Pu Lid

Drteolapprovalof buildinS 09.01.2017
No documcnt has bc.n placcd on
llPrre t:kPr lr6m rhc DTCP b.hsit.

l0

27.\)7.20t4

79.923 sq. Ft.

iPaqe no.27 of thecomplaintl

S.l Within 60 (sixtyl doys fiom the date al
issuonce of occ\pancy certificate, the
Devetopet sho oJlet the post*ion oI the
soid Flot to the Allotee(s). subjet to Force
Moje urc cnc u n sto ncs, recei pt ol oeupon c,
ceniffcate ond-Allotee(s) hoins tinely
coftplied with oll its obligationt fotholitt*
or docudentotion, as pt*tibed by
Develope.tn tetms ofthe Aqreeh tondnot
behs in defouit Lnder ony part hereof
n.tLdino brr not Lhite.l to the tinelv

Complaint Nos. and 1860 of
2,]71 3, 19<7 .f 2l)21
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pornentolinstollnents os per the Poynent
Plon, slonp duqt ond rcgktrotioh choryes,
the Devetoper sholl olet pBsession oJ the
Said Flot to the Allotee(s) witnin o perto.t
o, a Uour) yeors ltum rhe dote ol
dpprovot oI buit.tins ptons o. gtont ol
envirotnent .teardve, (hereindlter
relerred to as the "commea.ement
Dote ), whichever i s I d ter,

14.17.2021
lNote: .Calculated tiom dat. olapproval oi
envjronhent .le.ralcc bcine lare. r.,
18.05.2017 as pe. policy, ol 2013, whrch
comes out to Lre 18.05.2021 + 6 months i\

IEmphasls suppUed).
fPase no. 41 of the complaint]

l1

ler HARERA notiilcahon no. 9/.12020
dated 26.0s.2020 lor the p.ojecrs havrn8
completion dats on or after 25.03.2020.1

Bas,c sale ronide.anon ns.20,97,050/

Total $le consider.ti.h Rs 22.64.4101.t 'l-otal .nount pard by thc

Occupation.ertili.at€

e no. 85 oicomplaintl
l\s.22,64,81A I
(AspercustomerlcdAer dated 14.05.2022 a1

!,,,ri,.tL, I

F-
19.

No docuhent has been placed on re.ord
Hen.e taken from $e DTaP w.hit.
74.05.2022
(Page no 83 ofthe conrplaintl

29.09.2022
(Page no. 92 olthe complaint)

I], Factsofthe complalnt

The complainants have made rhe following submissions in the complainr,

a. That in March 2018, the complainants being relied on the representation

and assurances ofthe respondent, booked an apartment beanngno.907, on

9th floor, rype-Bin Tower-E, in the proiect namely'The Roselia', situared

Complaint Nos. and 1860 oi
2023 & 195? .f 2023
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iD Secto. -95A, Curugram, and submifted a pre,printed application Do.

50499dated 20.03.2018and issueda cheque of Rs.1,04,85 Z/-. The prolect

lvas marketed & developed by the respondent, under the Affordable croup

Housing Policy 2013 and they booked the flat under the instatlment linked
paymenr plan for a total sal.considerarion of Rs20,97,050/- [payment ptan

is aDnexed on page 37 ofthe asreement to sell).

That on 27.07.2018, respondent issued a demand .um atlotment letrer ot
dre allotted unit olthe coniplainant, and raised a demand ofRs.10,27,S52l

Thaton 01.08.2018, the complairants paid Rs.3,00,000/- as part paynrenr

through part cheque no. 188952 dated 01.08.2018 and requested the

respondent to execute the BBA/FBA. The respondenr issued :r paym.Dt

receipt in lavour oi the complainanrs againsi the pa,d amount on

09.08.2018.

That on 14.08.2014, a pre prjnted, arbjtrary, unilateral flat buyers

rgreenlent/agreement to sell was executed between rhe parties. As p.r
section 4.1 of the buyer's agreement, the total cost of the unit wis
Rs.20,97,050/ and as per clause no. 5 of thc buyer's agreement, the

respondent has to give the possessior ofthe un,r within 4 years from the

date ol approval of building plans or granr of environment

clearance(conrmencement datel whichever is larer. The building ptans of

the projecl we.e approved on 09.01.2017, thereiore, the due date oi
possession was 09.01.2021. 'lhe payment schedule ol the cost of the unir

lvas divided into six equal installnents over an interval ofsix months
'I-h.tt on 13.08.2018, complninanr made a payment ol Rs7,27,552/- agair,Jt

the demand raised by the respondcnt partly rn its allotmenr lefter rhrough

RTCS trirnsfe. in the bank account of the respondent. On 19.11.2018,

0305.2019 and 04.11.2019 the respondent rtrised the demand of
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ts.2,8s,111/, Rs2,85,038/ and Rs.2,83,101/- respectively as per buyer's

€reement, the complainant has paid the same accordingly.

lhat on 14.05.2022, respondent issued a letter of offer ofpossession to rhe

:omplainants and stating that "lt gives us inmense pleasure to inform you

hat the occupation certificate for your unit bearing No. 8,907, situared ar

ower E, ol floor-9, along with two wheeler park,ng the un,t is ready for

)ossession". The said offer ol possession contains several illegal
/unreasonable demands under dLffereDt heads i.e., adnrinistration charges,

neter connectron, water connectlon, advance consumption charges, IFSD

:harges, and external electrification charges of, Rs.91,294l-.

lhat on 20.05.2022, the respondenithrough a maintcnance agency Skyfull

vlaintenance Services Pvt. Ltd. raised an invoice lor maintenance of

is.24,686/-. The r€spondent refused to hand over possession, with

)ayment ofthese demands. Therelorc, under the compelling circumstance,

:he conrplainant paid Rs.91,294/ and Rs.24,6A6/-.

lhat as per the statement of account issued by the respondent dated

t4.05.2022, the con)plalnant has paid Rs.22,64,810/ i.e., more than 100/0

)fthe total sale consideration. The final cost ofthe flat is Rs.20,97,050/-. On

19.09.2422, the respondent executed conveyance deed in favour oa the

rllottees/complainants and also the possession certificate w.r.t dre

:omplainant unit was issucd by the respondent company and drc

"espondent has acknowledged in the said possession certificate that the

tespondent has received the entire sale consideratioo amount pursuant to

irll and linal statement of accounts. As p€r above nrentioned conveyance

leed thc total sale consideration lor the unit is Rs.20,97,050/'and the

-espondent company has called more than 100% of the total sale
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h. Thai due to the acts ofthe above and the terms and conditions ofrhe buyer,s

agreement, the complainant has been unnecessarily harassed mentally as

rrell as linancially, therelorc rhe respondent is liable to compensate the

complainants on account oithe rlbresaid act oiunfair t.ade pracrice.

i. That the cause of action for the present complaint arose in January 2021

lvhen the respondent lailed to handover rhe possession ofthe unit as pe.

Ihp buv' rs dgreemenl. Tt,c..rse or acr.on agrrr droce on various orc"cron\.

'ncluding 
on: al August 2021j bl September 2021r cl December 2021; dl

lanuary 2AZZ: e) Marcb 20 2 2, and on many times rilldate, when the prorests

ivere lodged with the respondent padyabout its aa,lure to deliver the fully

developcd project and the assurances were given by ir that the delayed

posscsnonr terestwillbcgiven. ihecauseofactionisaliveandcontinurng

and will continue to subsist till this aurhoriry restrains the respondent by

.n order olinjunction and/or passes the necessary orders.

Reliefsought by the complainantr -

Thc conrplarnant has sought iollowing relief[s)

n. Direct the respondent partyto pay delayed possession interest irom the due

date oipossession i.e. 09.01.2021 till 29.09.2022.

b Direct the respondent to retund Rs.1,15,980/- along with inrere*
(lustification demand of, Rs.91,291l- and 24,686/ are i1lega1l.

c To get .rn order in their favour by refra,ning the respondent party lrom

chargrng maintenance charges lor 5 years from the date ofhanding over the

possession as per affordable housirs polic_y.

Reply by the respondent

'l he respondent contested the complninton the following grounds: -

i. Ihat pursuant to the application no. 50499 dared 20.03.2018 by th.
complanraDt ior booking of flai rnder the Affordable Croup Housing PoIcy

D
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2013 notified by Government olHaryana videTown and Country plannrng

Department notification dated 19.08.2013 as appticabte at retevant poinr of

time, the complainant was allorted a flat bearing no. E-907 having Ca.per

Area of 514.272 sq. h. and balcony area 79.923 sq. fr. rogether with the rwo

wheeler open parking site and the pro rata share in the €ommon areas

through d.aw ollots held o n 24.A7.201-8.

'lhnt thc instant case was of subsequenr allortee given rhat the iniriat

approval of building plan lvas obtained on 09.01.2017 white rhe

Enviro n ment Clearance was obtained vide approvat dated 18.05.2017 Thar

subsequendy the said buildingplan was revised and approved by the Chief

Town Planner, Haryana-cum-Chairman & Building Plan Approval

Committec on 06.07.2018 Further, the said revision was made in

accordan.e with the direction of competent authority issued vide [4emo

No.Misc. 2157 /7 /t6/2006-TCP dated 28.01.2013.

That subscque.t to the allo0nent ol rhe said flar the complainant enrered

into builder buver agreemenr dared 14.08.2018, wirh rhe respondent for the

del,very ol possessioD of the said flat on the terms and conditions as

conhjned rherein. The roral cost oi the allotted flar was Rs.20,97,050/

excluding other charges such as stamp duty, registration charges, orher

expenses etc. and applicable GS'l and the payment towards rhe cost of the

said flat was time link payment:rs stipulated underthe Policy. Toralcost of

the said ilat was escalation iree, save and except increase on account of

dcvelopment chargcs payablc b dre Covernmental Authoriry and/or any

other charges which may be levied o. imposed by the Covernmenral

Authority iiom tinre to time, which the complainant had agreed to pay on

demand by the respondent.

complaint Nos and 1860 ot
2023 & 1957 nf 2n21
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That the delivery ofrhe possession ofrhe said flat was agreed to be offered

with,n 4 (fourl years, from the approval of building ptans or grant of

environmental clearance, whichever h later. However rhe deliv€ry of
possession was subied to Force Maleure cjrcumstances, rece,pt of

occupancy certificate and Allotee(s) having rimely completed with aI irs

obligations.

Thattheagreed possession period would havebeen applicable provided no

disturbance/hindrance had been caused either due to Force Majeure

circumstances or on account of intervention by statutory Aurhoriries etc.

That prior to the completion of the proiect, various torce majeure

circunrstances [such as construcnon bans, Covid-19 pandemic various

lockdolvns etc.) aiiected the regular development orthe realestate proiect.

The deadly and contagious Covid-19 pandemic had srruck which have

resulted in unavoidable delay rn delivery of physical possession ol rhe

apartment.ln fact, Covid l9 Pandemic wasanadmifted aorce maieure ev.nt

which was beyond the powerand control oithe respondent.ln fact, al.xxt
drc entire world had struggled to cope with the coronavi.us menace. The

Novel Coronavirus had been declared as a pandemic by world HeaLth

Organization. Following the declaration of the World Ilealth Organization,

the Ministry ol Home Afiairs, oovernment of, India vide notification {0
3/2020-DN{J(AJ dated 24.03.2020 under the Disaster Managemenr Act,

200s, had imposed lockdown ior whole oflndia for 21 days with effect from

25.03 2020 wherein all the conlmercial and privare establishments was

di.ected to be closed down induding transport services besides others.

Further, the lockdown was cxt.nded vide direction dated 17.05.2020 upto

3t 05 2020



!ADED.. t-rI lr \l\Ll\ \ Conoldrnr No..dnd tFoour

c, |D /:DA[; /n/ 1& lq1,,ot to? r ]

-:

That lu.ther l\,linistry of Finance vide Office Memorandum NoF,

111/4/2020-PPD dated 13.05.2020 recognized that given the restricrion

placed on the goods, servi.es and manpower on account of the tockdown

situation prevajling overseas and in the country in terms otthe guidelines

issued by the 14HA under thc DN{ Act 2005 and rhe respective State and UT

Government, it may nor be possible for rhe parties to the contracr ro iutfil

contractual obligations and permjfted the parties ro the conbacting with

the Covernment for all construdion/works contracts, goods and services

contracts and PPP contract to invoke Force Majeure Clause and thereby

extended the conhact by six months.

'lhat this Aulhority v,de ordcr Do.9/3-2020 HARERA/CGM (Admn) dated

26 05.2020 extended the dare of completion for atl Real Esrate projects

reeistered under the Act, 2016 lvhere completion date, revised complenon

dnte or extendcd completion datc was to expire on or after 25,h of Mar.h,

2020 automatically by 6 monrhs. due to outbreak ofthe COVID 19(Corona

Virus), lvhich is calamitycaused by nature and is adversely aatecting .esu tar

development olrealestate projects by invoking force majeure" clause

Thateven beaore the expi.yolsaid extended perjod, itis very much in public

dom:in and had also been widely reported that second wave of Covid-19

had also hit the cou ntry badly 'like atsunami'and Haryanawas no exceptjon

th.reoi. l hereafler, during the second wave ol Covid-19 the Hon'ble

Haryana Real Lstate Regularory Aurhoriry, Panchkula by way ofresotution

in the neeting held on 2nd ol August 2021 ordered for extension of three

months from 01.04.2021 to 30.06.202r due to second wave ofCovid 19 as

a lorcc majeure event. ThisAuthoritywas also pleased to treat the aloresaid

periodnszero pe od and complance olvarious provisions ofthe Act,2016

and Rules and Resulations irlmed thereunder would stand extended

viii
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without even there being a requirement of filing offormalapplication.lt is

subnritted that particula. circumstances in a state considered as Force

I\4ajeure by the similar authority under the same statute should also be

considered as Force Majeure by another aurhority under same statue. That

it would also be ot relevance to nrenrion rhat ltaryana Covernment had

imposed varjous lockdown tbr differenr periods even after lanuary 2021

terming it as "l\.{ahamari Alerr/Surkshit Haryana IEpidemic Alert/Safe

Haryan.rl resulting in virtual stoppage of all activjry wjthin the state of

'Ihat disturbance due to lockdoivn in diff€rent phases otcovidtg has been

considered as Force Majeure even by rhe Minisrry oi Ministry of
t:nvironrnent, Forest And Climate Change, and issued a notificatjon dared

1U.01.2021. The Ministry of Environnrent, Forest And Ctjmate Change

examrnrrg thc number of requests, as a resuh ot tockdowns [rorat or
p.rrtial), ibr extension of the validity of prior env,ronmentat clea.an.es

beyond the maximum period found that the conce r is genuine keeping rn

view the fact that due to lockdowns (toral or partiall, continuarjon ol

.rctivitics in the lield Ias been difficuh. The Ministry has caregorica[y

admitted in the said notification dated 18.01.2021 that in v,ew ot the

outbreak oiCorona V,rus (CoVID-19) and subsequent tockdowns (totat or
partiall declared ior its conhol, implemenrarion of projects or acriviries iD

thc tleld has becn atfected. t'his makcs ir ctear that the Ministry too stated

that the p.riod lrom 01.04.2020 to 31.03.2021 was excluded. for the

purposc of calculation of the period of valjdiry ol prior envtronmenrat

clearances, granted under the provisions olthis notification in vierv otthe

Covid 19 lockdown. ln this manner, similar relaxarion ought to be granred

for the construction of the project too. That the asreement ofsate notified
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under the Rules, 2017 car.go.ically excludes any delay due to "force

majeure", Court orders, Government policy/guidelines, decisions affecting

the regular development of rhe real estate project. That in additjon to rhe

aiorenld pcriod, the following period also deserues to be excluded ior rhe

purpose of computation of period availabte to the respondenr to detn.er

physical possession ol rhc apartment ro the complainant as perm[ted

under the Rules,2017.

That dre development ol project of the respondent was also adversrly

allected due to various direcrions ofHaryanaState po ution ControlBoard,

Orders passed by I!,lunicjpal Commissioner oi curgaon, Environmenr

Pollution IPrevention & Control] Aurhority ior NationalCapital Regron tb.
varying period during the yeat 2017 ,207A,2019,2020 and ZOZ I.
National G.een Tribunal vide order dated 09.1i.2017, Haryana Srlte

Pollution Control 8oard, Panchkula had passed order dated 29.10.2018 rn

lurtherrnce of directions oi Environmenr pollution (prevention and

Controll Authoriry dated 27.10.2018, Commissioner, l\4unicipat

Lorporation, CurugraDr vide o.de. dared 11.10.2019 prohibited

vide direction dated 01.11.2019 inposed complet€ ban on the construction

activities in Delhi, Faridabad, Curugram, chiziabad, No,da and Grearer

Noida until morning oi 05.11.2019, Hon'ble Supreme Court vide o.der

dated 04.11.2019 in rhe w.P.[civil) No.13029/1985 n. c. Mehto vs unton oI
Irdio & orsi directed for stoppage ofallthe constructions work rill further

order. The llon'ble Supreme Court recalled the ban on consriuction work

only vide order dated 14.02.2020. Further, Commission for Air eualiry
Manasement INCR and Adjoinins A.easl vide order dated 15_11.2021

construction a.tiviry from 11.10. 2019 to 31.12 2019, Again tjnvj.onnr.nt

Pollution IPrevention & Control) Authority, for the Naoonal Capiral Resron
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directed to stop the construction and demolition activities in NCR until
21 1120?1

'lhat in the avobe period of 151 days in addirion to the period affected by

Covid-19 (6+3= 9 montht mcntioned hereinnbove was consumed on

account ofcircumstances beyond dre power and controlofthe respond{nt

owing to passing of orders by statutory authorities atiecting the regular

developnrent ofthe real estare project. Since, the respondentwas prevented

ror the reasons stated above lionr undertakjngconsrrucrion activiq, wirhin

the periods oitimealready indicated hereinbelore, thesaid per,od ought to

be excluded, while computing the period availed by the respondent for the

pLrpo "o' rdrnng,on\nJ.tion rnddeirveringpo\,pssron

That in a recent publication in minr dated 07.10.2022 wherein it has been

published that a one-month ban on the construdion act,vitjes woutd deldy

the project by 3 4 months on account of mobilization of the tabou.,

machinery, resu mption ofsupp lies o f various materials etc. Accordingly, thc

Authority may consider grant otbenefit ofextension ro the respondenr on

account oi time consumed in re-mobilization of the various constructron

'lhat the respondent after receipt ofOccupancy Certificate from the Town &

Country Planning Departm.nt Harvana, issued Offe. ol Possession vide

letter dated 14.05.2022 requesting the Complainant to accept the

possession and the conveyance Deed was executed on 29.09.2022. The

revised bujlding approval was received on 06.07.2018 and the offer ol
possession olthe said flat was ollercd on 14.05.2022 which isw,thin 4yea.s

of the commencement date as per clause 5.1 of the ABA dated 14.08.2018

and 3s such there is no delay in possession ofthe said flat. In view of the

above, the com plaint deserves to be dismissed.
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Copies ofall the relevant documenrs have be€n filed and placed on the record.

Their authent,city ls not in dispute. Hence, the complaintcan be decided on the

bas,s of these und,sputed documents made by the parties and written
submissions frled by the complainant.

Iurisdtction of the authorlty
The authority has complele territorial and subject matter jurisdiction to

adjudicatethe present complaint for rhe reasonsgiven betow.

E.l Territo.ial i urisdlctlon

13. As per Dotificntion no- 1192/20t7 ITCP dared 14.12.2017 issued byTown and

Corntry PlanniDg Department, ttaryana the jurisdiction of Haryana Reat Istare

Itegulatory Authoritv, Gurtrgram shall be entire Gurugram disrrict for atl

purposes. ID the present case, dre proiecr in question is situated within th.
planning area of Gurugram district. Therefo.e, this authority has complete

tc'itonal jurisdiction to deal with the prese.tcomplaint.

E,ll Subject'matter jurisdi.tion

l,t. Section 11(4)[a]ofthe A.t,2016 provides rhar the promoter shallbe responsible

to the allottee as per agreemenr tbr sale. Secrion 11(a)(a) is reproduced as

(a) be retpohsible lat all oblisotians,.esponsibilities ond Iunctiohs under
the pruvisionsafthis Act or th..ulesand regutotlons no.le thereundetat to
the allottees as per the ogteentent for sole, at to the osociotion olollottees,
us the case ntaJ, bc, till the .anveyohce ol all the oponmenE, plots ot
huildthqt, as the cose md| bc to the attottees, ot the .ohnan areas ta the
astu. totian .l atintee\ d the t.npetentouthonty,os thc cose noy be)

Section 34-Fun.tions of the Authority:

344 olthe Act ptovi.les to ensLre canptionce of the oblisonons cast upan
tlte prcntoters, theo otteesand the rcal estateogents mder thisActotuthe
r u les o nd.eg L la tion s no d e th ete u hd e t

Complaint Nos. and 1860 of
2423 & L957 of2o23



Conplaint Nos. and 1860 oI
2023 & \957 of 2023

15.5o,inviewoftheprovisionsoftheActquoredabove,theaurhorityhascomplere

lurisdicrion to decjde the complaint regarding non,comphance oiobligarlons by

the promoter leavints aside compensation which is to be decided by the

rdtudicating officer jf pursued by the complainaDt at a tater srage.

f. Findingson the obje.tlohs raised by rhe respondent,
[,I Obiection reEarding agreements .ontains an arbitration ctausewhich refcrs

t{i thedisput€ r€solution system mentiotred in ag.eement.
16 l'he agreemcnt to sell entercd inb behvecn rhe two sides on 14.08.2018

cont<nns a clause 3l relating ro drspute resoturion berween rhe parries The

authority is oi the opinion thar the jurisdictjon of rhe autho.ity cannot be

inttcred by the existence ofan arbitrarion clause in the buyer's agreemenr as it

may be noted that scction 79 ofthe Act bars the Jurisdiction otcivitcou.rs about

any matter lrhich falls withln thc purview of rhis authority, or the Real Estate

Appell.r te Tribu nal. Thus, the intention to render such disputes as n on arbirrahl.

seenrs to be clear Also, section 88 oirhe Act says thatthe provisions ofrhis Acr

nrnli be in addition to and not jn derogarion ofthe provisions ofany other l.rw

tor thc timc being in lorce Further, the .ruthorjty puts reliance on carena ot

iudgments of the Honble Supremc Courr, parricularly in Nattonot Seeits

cotporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 Scc so6

wh.rcin rt hns been held that the remedies provided uDder the Consunrcr

Protection Act are in addition to and not in derogation ofthe orher laws in ibrce.

consequendy thc authority would not bs bound to reler parties to arbitratron

cvcn ifdrc agreement between th. parties had an arbitration clause. Therefore,

bI applying same analogy the presence of arbitration clause coLrld not b.
construed to takc a!!ay the turisdiction olthe aurhority.

l7 liu(her, in Aftab Singhand ors. vs. [maarMGF Land Ltd and ors., Consumer

case no.701 ot20l5 decided on 13.07.2017, the N ational Co nsumer Dispules

Itc.lressal Commission, New Delhi (NCDRCI has held rhat the arbibarion clause

*HARERA
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in agreements between the complairants and builders coutd not circumscrjbe

the jurisdi.tion of a consumer. [urth.r, whi]e conside.ing the jssue of

nraintainab'lity ofa complaint belore a consumer iorum/commissjon jn the f.rct

ol an cxisting arbitration clause in the burlder buyer agreemenr, the hon,bte

Supreme Court in case dtled as M/s Enoa. Mcf Land Lrn. V. Aftab Singh in

rerision petition no.2529-30/2018 in civit appeat no.23512.23513 o12017

decided on 10.12.2018 has upheld the aforesatd judgemenr of NCDRC and as

provided in A.ticle 141 oi the Consritution oa tndia, rhe law declared by the

Supreme Court shall be binding on all courts within the terrirory of India and

.ccordingly, the authority is bound by the aforesaid view. Theretore, in view of

thc rbove judge,nenrs .rnd conside ng the provision oithe Act, rhe authority is

ol thc view that complainant is well within his righr to seek a special remedy

.rv.rilable in a beneficialAct such as the Consumer Protection Act and RERA Act.

2016 instend of going in for an arbitration. Hence, we have no hesiration in

holding that this authority has the requisite jurisdiction to entertarn rhe

co lplaint and that the dispute does not require to be relerred ro arbrtration

F.ll Obiection regarding for.e maie ure conditionsl

l hc respondent prornotel plcaded drat though the du. date for completion ot

the project and offer oi possession ol the allorted unrr was fixed as 18.05.2021

as pcr buyer's agreement dated 14.08.2018 but due to outbreak of Covrd 19.

thcre was complete lockdown during the period luarch 2020 to differenl

pctrods Even the Government of Haryana ternred thar as [{ahnm.rri

alert/Surakshit Haryana resulting in slowdown of all the activ,ties withi. the

stat. evcn dr ough the authority grantcd six month s general extension with .ffect

h'onr 25.03.2020 to 24.09.2020 considering it as a lbrce majeure event. l'hnt

de.ision was taken pursuanl to (he advisorl issued by the State Covernment as

l
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wellas The Government of India. Due to Covid 19. it took some time to mobihze

the labour as wellas the constructjon material. Ilespite all that the constructjon

oI the project was completed and ils occupation certilicate was received on

06.05.2022. So, the respondent-builder be allowed extension in offer ol

p.sscssion ol tbe prolect. Though the request made in this regard is being

opposed on behall of thc cornplainant, but a iudicial notice of the fact can b.

takcn that due to Covid 19, there was complete lockdown fo. a number oldays

resulting in rhe labour moving to their native places and the construction

.rc!ivities coming to a standstill. Even thatfactwas taken into consideration and

the authority.rllowed extension of the ongoing prolects for a period of six

Thc respondent also took a plea that the construction at the project site was

dclryed due to Covid 19 outbreak. In the instant complaint, the due date of

handing over ol possession comes oul to be 18.05.2021 and grace period ot 6

months on accountofiorce maleure hasalreadybeen grantsd in this regard and

thus, no period over and above grace per,od of 6 months can be given to the

rcspondent-builders. Also, a relief of 6 months will be given to lhe

complainanr/allottee and no interen shall be charged from him for the delayed

pnyments ildny, during the Covid period i.e., from 01.03.2020 to 01.09.2020

c. Findings on the reliefsought by the complainant

G. I Directtberespondertpartytopaydelayedpo$sessioninterestft.omthedue
date of possession l,e, 09.01,2027 till 29,O9.2O22.

20. In ihe present complaint, the complainant int€nds to continue with the project

and is seekingdelay possession charges as provided underthe proviso to section

18[1] oltheAct. Sec.18[1) proviso reads as under.

''settion 1a: Retu of atnount and .ompensotion
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13(1). t the plohotet foib to conphte
apa/tnent plot, or building, -

or ts unobk ta give pa$esnn olon

Prcvided thot wherc an ollottee does notintend tawithtttow fron the proiect,
he \hall be poia, bt the prcnater, intercst lor everr nanth al delo!, titl the
handij)g aret olthe possesion,orsuch tute as na! be prcsctibed.

21. As per clause 5.1 ol rhe flat buye. agr.cment provides for handinA ove. oi
possession and rs reproduced b.low:

s, Po.tsrsslo
5.1 l\/t hin 60 hrxt! ).tolr lroh the lie al issuo nce ol Occupah..y Cenficate, th.

Dercl.per\ttu aJJer the po$esion.fthe Suitl flot to thc Allotee(s). SubteLt
ta ];ane ttatcut drcuh\torc.' reaipt ol ac.upon.y Certficote a tt.
Altdee(\) hutir! tnel! .an)plied wnh ult tLs obl@ddont, famotities or
doLu entatk l d\tre.nibe(l by Developer in tennr.ltheAsreetnentant) not
b.tng ih deloult under an)' part heteolihctudins but not linited to the tidelr
p uf nt ent al in tta I ln enrs os pe t the Payne n t Plo n,sto h p d u ry and res isiatia n
chdtg.\, the Developer sha olJer po$e$ion ol the Soi.l Ftat to the
Auotee(s) withit o penod ol I (fout) yeors hom the date ol opprovat ol
building plons of g.ont ol envnonnent .leorance, (herciadlie. refeied
rousthe cotnmencfient Dote ), whicheveris loteL'

22 Due date of handing over possession and admissiblllty ofgrace period I Thc

p.omotcr has proposed tohand over the possessionolthe sa,d flat as p.rclause

5 I of thebuyer s a8rcenrentwithina period of 4years from rhedate oiapproval

oi building plans (09.01.20171 or grant ofenvu onnrent clearance, (18.0s.20171,

whichever is later.'lherefore, the due date of posscssion comes out to be

1U 05 2021

23. Admisslblllty of delay posressiotr charges.at prescrlbed rate of interest:

However, proviso to section 18 provides that where an allottee does not intend

to withdraw irom the proje€t he shall be paid, by the promoter, inter€st ior

every month ofdelay, t,ll the handing over ofpossession, at such rate as may be

prescribed and it has been prescribed under rule 15 olthe rules.

24. lhe legislature in its wisdom in the subordinate legislation underthe provision

of.ule 15 ofthe rules, has det€rmined the prescribed rate ofinterest. The rate of

Compl.irrNos.and 1860of
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interest so determined by the legislature, is reasonabl€ and if the said rule

followed toaward the interest, itwillensure uniform practice in allthe cases.

7s Cun.eqL.nr\. ds per webrte ofthe State Bank of lndia i.e..l

marginal cost of lending rate (in short, MCLRI as on date 1.e.,20.05.2025 is

9.10yo. Accordingly, the prescribed rate of lnterest will be marginal cost of
lendins.ate +2% i.e., 11.10%.

26. The definition of term 'interest' as defined under section z(za) of the Act

prov,des that the rate ofinterest chargeable arom the allottee by the promoter,

in case ofdelault, shall be equal to the rate ollnterest which the promoter shall

be liable to pay the allottee, in case ofdefault.,

27. Th.refore, int.rest on the delay payments from the complainants shall be

drargcd at dre prescribed rate i.e., 11.10olo by the respondent/promoter ivhich

's 
the sirme.rs is being granted her in case ofdelayed possession charges.

2Ll. On consideration of the documents available on record aDd submissions nrade

by the parties regarding contravention as per provisions ofthe Act, th€ authority

is satislied that the respondent is in contravention oithe section 11(4)(aJ ofthe

Act by not handing over possession hy the due date as per the agreement. tsy

virtue of clause 5.1 of the agreement executed between the parties on

14 08.2018, the possession of the subject apartment was to be deUver€d within

stipulated time within 4 years from the date of approval of building plan

[09.01.20].71 or grant of environmeDt clearance i.e. (18.05.2017) whichever rs

later. Therelore, the due date ol handing over possession is calculated by the

receipt ol environment clearance dated 18.05.2017 which comes out to be

18.05.2021. Fu(her, as per HAREM notification no. 9/3-2020 dared

2605.2020, an extension of 6 nronths is granted lor the projects having

completion date on or after 25.03.2020- The completion date of the aforesaid

prolect in which the sublect unit is being allotted to the complainant is

PaBc 21 or25
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18.05.2021 i.e., after 25.03.2020. Therefore, an extension of 6 months ls to be

givcn over and above the due date oi handing over possession in view of

nohfication no. 9/3-2020 dated 26-A5.2020, on account of force majeure

conditions due to outbreak ol Covid 19 pandemic. As far as grace period is

concerned, thesame is allowed lorthe reasons quoted above. Therefore, the due

d.te of handing over possession comes out to be 18.11.2021. Occupation

c.rt'f'catewasgranted by theconce.ned authorityon 06.05.2022 and thereafter,

th. possession olthc subject flat was offercd to the complainant on 14.05.2022

Copies of the same have been placed or record. The authority is of the

consjdered view thatthe.e is delayon theparrDfthe respondenttoofferphysical

possession of the subject flat and it is failure on part oathe promoter to fulfil its

obligations .nd responsibil,ties ds per the buyer's agreement d:ted 14.08.2018

to l).rnd overthe possession within the stipulated period.

29. Section 19(l0l olthe Act obligates the allottee to take possession ofthe sublect

unit within 2 nronths from the date of receipt of occupation certificate. In the

present conrplainl the occupation certificate was granted by the competent

authority on 06.05.2022. The respondent offered the possession of the unit in

qucstion to the complainant only on 14.05-2022, so it can be said that thc

conrplainant came to know about the occupation certificate only upon the date

of offer of possession. Therefore, iD the interest ol natural justic., thc

co )plainan! shoLrld be given 2 months'time from the date ofoffer ofpossessbD.

l hese 2 mo n ihs' of reasonable time is being given to the complainant keeping in

nrind that even alter intjmation olpossession practically she has to arrange a lot

ol logistics and requisite documcnts including but not Umited to inspection of

the completely finished unit but this is subjectto that the unit being handed o!er

at the tjme of taking possession is in habitable condition. It is aurther clarified

that th. dclay possession charses shall be payable lrom the due date of
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over ofpossession or offer ofpossession plus two

30. Accordingly, the non-compliance of the mandate contained in section 11(4)(a)

read with section 18[1] oftheAct on the partofthe respondent is established.

As such the complainants are entitled to delayed possession at presc.ibed rarc

ol interest i.e., 11.10 % p.a. w.e.i. 18.11.2021 tillthe expiry ol2 months from the

drle ol offer ol possession [14.05.2022) ivhich comcs out to be 14.07.2022 as

per provisions of section 1tl(l) ot ihe Act read with rule 15 of the rul.s and

section 19(10J ofthe Act.

G.ll Dircct the respondent to r€fund R!,1,15,980/- along with inte.€st
(lustirication demand orRs.97,294/. dnd 24,6a6/- are itleqat).

:ll Ihe complainant submitted that the respondent company has offered thc

possession of the nllotted unit on 14.05.2022 along with statement olaccount

rhe said letter contajns several jllegal/unreasonable demands under different

hcxds i.e., ad minist.ation charges, meter connection, water connection, advance

corsumptio. ch.rrges, lIlSD charges, a.d eleckrfication charges of Rs.91 2gal

and on 20.05.2022, a rnaintenance agency j.e., "Skyfull Maintenance Servnes

Private Limrted" raised an invoice for maint€nance ol Rs.24,687/-. The

l,or d' r" L, d' n, ,n,lFd cerrdir. dmvunt on ai colnt of ,harg". -
administrative charges, advance electricity consumption cha.ges, IFSD charges,

ejilernal electrilication charges and the jnterest on delaycd payment werc covcr

under the head ot'other charges and the same is meDtione.l below: -

r-ol ;i;; .36s

:l
I
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:J2.-lh.Authorityvideorderdated09.l2.2022,passedincasebearingno.414Zol

2027 title.l as Vineet choubey V/s Pareena lnlrastructure Private Limited

on.l also the complaint bearing no.4031 of2o19 titled as Varun euptu v/s

Etnaor MCF Lond Limited, has al.endy decided the above said issues The

respondcnt is directed to charge lhe snme relyingon the above said orders.

c.ltl To get an order in their favour by refraining the respondcnt party from
charging maintenanc€ charges for 5 years froh the date ofhanding over
the possession as per affordable housing policy.

.l:l ls p.r the cLarjfication regardrng nraintenancecharges to be levied on Affordable

Group Ilousing projects berng given by DTCP, I{aryar)a vide clarification no. PF'

27A12024f3676 dared 37.01.2024, it is very clearly mentioned that the ulility

charEes [which includes electricity bill, waterbill, property lax waste collection

ch.rrges or any repair inside the individual flat etc.l can be charged from thc

allottees as per consumptions.

34. Accordingly, the respoDdcnt is direcled to charge the m.rintenance/use /utility
charges from the complainants-allottees as Perconsumptions basis as has becn

clrrified by rhc Dn.dorate olTown and CountryPlanning, Haryana v'de dantl.ati)n

rlrrod 31.01.2021

H. Dircctloos ofthe authority
35. Il€ ce, the authority hereby passes this order and issues the following diredi.ns

urd.r sechon 37 of the A.t to ensure compliance of obligations cast upon thc

p,o,noreras per the function entrustcd tothe authority undersection 34(il:

I l-he respontlent is directed b pay rntcrcst to the complainan(, against the

|rid up drnount at the prescribed rate i.e.,11.10% per annum for eve.y month

ofdeliy or the anrount paid by the complainnnt lrom due date ofpossession

Le., 18.11 2021 till 14 07.2022 i.e., expiry of 2 nronths trom the date oloiler oi

t)ossesson(14.0520221 lhcrrcirsolrnterestrc..ucdsofa.shallbepadro
PaEe 24 al 25
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the conplainantwithin 90 days from the date ofthis orderas p€r rul€ 16(21of

ii. The rate of interest cha.geable from the allotte€ by the promoter, ln case of

delault shau be charsed at the prescribed rate i.e., 11.10% by the

q
fok sa

respondent/promoter which is the same rat€ oflnterest which the promoter

shallbe liable to paytheallonee, in case ol default i.e., the delayed Possession

charges as per section 2(za) oftheAct. The benelit ofgraceperiod onaccount

of Covid-19, shall be applicable to both th€ parties in the mann€r detailed

Ha.yana Real

Dated:20.05.2025

Complaint Nos. and 1860 of
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iii. 'Ihe respondent shall not charge:nrthing from the complainant which is not

rh. part of the buyer's agreemcnr and the provhions ol Affordable ctuup

Housing PoLicy oI2013.

:16 l his decision shall mutatis mutandis apply to cases ment,oned iD para 3 of this

ordcr wherein date olallotmcnt letter, date of execution ofbuyer's agreement

and details of paid-up amount is mentioned in each oithe complaints.

37. Complaint as wellas applications, ifany, stand disposed offaccordingly.

(viiay Kumar Goyal)

)
1f', ur'

(Arun Kumar)
Chairman

Estate Regulatory Authority, Curugram


