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ORDER

1. The present complaint has been filed by the complainant/allottee under

section3loftheRealEstate(RegulationandDevelopment)Act,2016(in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter a/ia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions as provided
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under the provision ofthe Act or the Rules and regulations made there under

or to the allottee as per the agreement for sale executed' inter se'

Proiect and unit related details

The particulars of the project, the amount of sale consideration' the amount

paid by the complainant, date ofproposed handing over the possession' delay

period, if any, have been detailed in the following tabular form:

Details
"P."ai.lon Sot o Tower" Sector-67,

ala-L22L02.
Commercial comPlex

72 of 2009 dated 26.112009'
Valid/renewed uP to' 25.11 2019'
Licensee- Sh. HARI SINCH

Licensed area- 2 456 acres

Not red
t7 .07 .201,0

B of complaint
3& Tower-B, Ground Floor

23 of comPlaint

A.

2.

Suoer Area-437sq ft.

[Note-subiect to final con[irmation + /-
io% of ,."u on completion o[ the

projectl
23 ofthe com int

485 sq. ft.
e no.7 of

20.07 .2010

[Annexure-P2 of complaint at page 22]

ifii receipt ol considerotion of Rs'

1180000/-, the developer shall give on

Der month i.e. k.26220/- with effect

from 10th lanuqry 2011 on or before

investment return @ Rs 60/-perSq Ft

Name ofthe Project

Nature ofthe Project

DTCP li."r* no. and validitY

status

Date ofbooking

Unit no.

Unit admeasuring

lncrease in area

MoU signed

[Note: -complainant + Mr. Vivek

Mohan & ndenI
Operating clarse of MOU

regarding assured return
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lahlly of e'tetf month for .whrch 
it is

due tilt the property is leosed out'

28 of comPlq4l

17.10.2019

I As Per Annexure R-3 at Page 20 of

)ooKlngl =- l

ls. 15,29,780

IEDC/lDC other charpes in dddilion lo

Rs. 12,58,550/-

[as per Clause 2

per month 10th

w.e.f. 10.01.201!
Rs.4,95,154/-

[Page-7 of rePlY]

Rs.26220 / ' i,

very month I

I

of MOU

day of e

__.1

ElFacts of the complaint

3. The complainant has made the following submissions in the complaint:

i.l ot executed

09.09.2015
As Der Annexqlg&&l-lgPi." ttonOUie.tion certificate

i-8.072017(For tower A, C)

10.10.2019 (For tower B) *Note:
-omplainanti unit falls under tower

B

iAs per Annexure R-2 at Page 9 & 18

of replyl

a"Ap"ti", .e.til,c"te received

eaym"nt ."m"nd naitea for

Offer ofPossession

Total sale consideration
(As per clause 1of MoU)

Total sale consideration as Per

respondent

nr.rl.OO,OOO 7-

(as admitted bY the respondent atem 
--ount 

pala uY tr'e comPlainant

A*"*d t"tl'r., Paid bY the

respondent to the complainant

w.e.f tanuarY 20I1 till December

2014 fPage B ol

Possession"

ouGid-il;-P"Ym"nt of

complainanl for !h:
EDcT lDC/Electrification / I FM S &

Meter charges bn(as Per letter

dated 17.10.2019 ie, Payment
demand "On Offer ot
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b,

That the complainant is a law abiding citizen and consumer who have

been cheated by the malpractices adopted by the respondent being a

developer and promoter of Real estate, since long time Based on the

advertisement and the brochure circulated complainant showed

interest in purchasing a Precision SOHO shop in the Project "Precision

S0HO Tower" being developed by respondent in "Precision SOHo

Tower".

That based on promises and commitment made by the respondent'

complainant booked a Precision SOHO Shop no 38' tower B

admeasuring 437 sq ft, in project "Precision SOHO Tower" at Sector 67'

Gurugram, and Haryana 122102. The sale consideration amount of Rs

11,80,000/- was paid by the complainant' He booked the unit in down

payment plan with assured return.

That the respondent to dupe the complainant in their nefarious net

even executed MOU signed between M/S Sana Realtors Pvt Ltd and

complainant on dated 20.07.2010, iust to create a false belief that the

respondent would pay investment return on down payment of Rs

11,80,000/- @ rate of Rs 60/- per Sq ft per month ie Rs 26220l- per

month till possession as per MOU clause No Z and 6

That as per clause 2 of the MOU, the respondent was liable to be paid

investment return amount ofRs 26220/ per month on 10th day ofevery

month from 10.01.2011 butrespondentwas not paid from 10 01 2015

till date of filing of comPlaint.

That the total value of unit is Rs 11,80,000/- as per MOU out of that

respondent extracts 1009/0 amount of Rs 11,80,000/- in same day of

d.

e.
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c.

h.

booking dated L7.07.20IO. Respondent indulged in un[air'

unreasonable, trade practice from the inception.

That the complainant has repeatedly been seeking an update on the

progress in the development of the project and investment return

which was stopped by builder in 2015. The complainant raised her

issues about progress of proiect and unpaid monthly investment

return by personally visiting the builder who gave them a firm

assurance to pay the balance assured return, but till date the builder

had not paid them balance amount of assured return and possession

had also not been offered.

That the builder liable to paid assured return till the unit is put to first

Iease after obtaining O.C. but in this complaint builder had started the

default in very first year.

That the builder sent the offer of possession to complainant on

L7 .70.2079 and raised the further demand whereas assured return of

complainant was due from 2015.

That the respondent at no stage informed the complainant on the

status and development ofthe proiect, but demanded full payments in

advance with the commitment of assured return till first

Iease/possession & timely possession which was never given'

That the complainant requested many times in between 2015 to till

date for payment of assured return, and update on status of proiect but

builder did not replied to the point and Iingered on the subject matter'

Page 5 of 25
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k. That the complainant with good intentions have paid all demands

raised by respondent amounting to 100% of the unit cost; however,

respondent has failed to meet their obligations and commitments.

That from the above it is abundantly clear that the respondent sold the

unit in 2010, extracted 1000/o at the time of booking from innocent

buyer on false promise ofgiving assured investment return of 26,220 /-
per month. This was done by executing illegal, unilateral, one-sided

MOU.

Relief sought by the complainant:

The complainant has sought following relief(sJ:

a. Direct the respondent to pay assured investment return from 10

January,2015 till 1" Iease, but the builder had not leased the

property so it will payable till actual physical possession which was

also not given by builder after many requests of unit @ Rs. 60/- per

sq ft. per month for 437 Sq Ft. unit i.e Rs. 26220. p{ month with

physical possession of unit under RERA Act, 2076 rules and

regulations thereunder.

b. Direct the respondent to pay interest on due amount of assured

investment return from the due date of instalment of assured

investment return till actual payment,

c. Direct the respondent to pay the delayed possession charges as

prescribed by the Authority.

d. Direct the respondent to give physical possession of the unit with

conveyance deed and necessary documents under the Act 2016,

rules and regulation thereunder after obtaining completion

Page 6 of25

I.



HARERA Complaint No. 1589 of 2023

MGURUGRAII

certificate with as per clause-2 and clause -6 of the MOU with

assured first lease Rentals of Rs. 60/- per month per sq. ft. for 437

sq ft. unit.

e. Directthe respondent to quash one sided clause 5 ofthe M0U "right

to execute the lease in developer's own name in the eventually this

MOU shall stand terminated and the developer shatl return the

consideration amount as paid by the buyer.

I Direct the respondent to quash all the demands at the time of offer

of possession 100% amount as already paid to the respondent at

the time of booking and before signing of MOU if any amount due as

per MOU than adjust the amount in Assured return at the time of

possession.

5. On the date of hearing, the authoriB/ explained to the respondent/

promoters about the contraventions as alleged to have been committed

in relation to section 11(a) [a) of the Act to plead guilty or not to plead

guilty.

Reply by the respondent.

The respondent by way of written reply made the follor,ving

submissions:

a. That at the outset it is submitted that the present complaint is not

maintainable as the HRERA /RERA was incorporated for regulation

and promotion of the real estate sector and to ensure sale of plot,

apartment or building as the case may be, or sale of real estate

proiect, in an efficient and transparent manner and to protect the

interest of consumers in the real estate sector. Per contra the

D.

6.
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b.

complainant in the present matter is not a customer but actually a

business arrangement to have monthly returns on the investment

and with other terms and conditions as were agreed upon.

That the present complaint is barred on account of the provisions

of the Arbitration and Conciliation Act. The present complaint is

liable to be dismissed at the very threshold as the same is barred

by Section 8(11 of the Arbitration & Conciliation Act, 1996. Ir is

pertinent to note that there exist an arbitration clause which is a

part of the memorandum of understanding.

That the contractual liability is based only on the memorandum of

understanding and relied upon by the complainant, which consist

of an arbitration clause. Moreover, the complete transaction which

took place betlveen the parties is the subject of arbitration

agreement. The Authorily does not have the jurisdiction to

adjudicate the present suit as the same is barred by section I of the

Arbitration & Conciliation Act, 1986. The Apex Court has held in

catena of its judgments that where an arbitration agreement exists

between the parties and either of the party brings an action before

the judicial authority, the judicial authoriry shall refer the matter to

arbitration.

That as the complete complaint is revolving around the

memorandum of understanding dated 20.07.2070 executed

betlveen the parties and as the agreement is apparently not a

builder buyer agreement, containing clauses of assured returns,

hence the present complaint is not maintainable before the

d.

Page I of25
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e.

f.

Authority as the disputes related to memorandum of

understanding.

That the present complaint filed by the complainant is liable to be

dismissed as in the memorandum of understanding dated

20.07.2070 it is categorically mentioned that the disputes, iF any,

would be subiect to the jurisdiction ofthe courts at New Delhi.

That the present complaint filed by the complainant is liable to be

dismissed as there is no agreement in respect of the unit of the

complainant and as such therd are no terms that were settled. MOU

can't be kept at par with the buyer agreement as the MOU is

referring to the returns on investment but has nothing about the

allotment of unit. As the buyer agreement was not signed, hence the

present matter does not come within the ambit of the HRERA.

g. That the entire MOU is required to read as a whole and can't be read

in isolation with reference to one clause, as per the para 9 of the

said MOU it was categorically agreed that the after first lease out of

the proposed space, the respondent shall stand completely

discharged, absolved and relieved of all responsibilities/

obligations under the said MOU including the liability to give

assured investment return. As the complainant was time and again

requested for signing the buyer agreement but it was the

complainant who had neither signed the agreement nor taken the

possession which was offered way back on October 2019, hence the

present complaint is not maintainable as the respondent was not

Page 9 ol2 5
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supposed to pay the assured returns after the construction was

completed.

h. That already an amount of Rs. 12,58,560/- paid to the complainant

on the investment of Rs. 11,80,000/- as per the terms of the

memorandum of understanding dated 20.07 .2010.

i. That the complainant thus didn't signed the builder buyer

agreement, but still the complainant as per the terms of the

memorandum of understanding dated 20.07.2010 was offered

possession of the unit no. 38 in the project namely Precision SOHO

Tower, Gurgaon on 17.10.20L9. On the date of the offer of the

possession a sum of Rs.4,95,154/- was outstanding and payable by

the complainant. As on date after including interest @ 'l2o/o per

annum a sum of Rs. 7,33,127 /- is outstanding and payable by the

complainant. As far the payment of the minimum assured returns

is concerned the complainant was paid the minimum assured

return of Rs. 1,2,58,560/- on his investment till December 2014. It

is only on account of the failure of the complainant to get the sale

deed registered after making the balance payment on the offer of

possession, the unit could not be leased out. The complainant

against the investment of Rs. 11,80,000/- have already received a

sum of Rs. 1.2,58,560/- and is not qualified for the reliefs under

HRERA,

l. That the present complaint filed by the complainant is liable to be

dismissed as in the proiects wherein the Occupation Certificate is

Complaint No. 1589 of 2023
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issued prior to the enactment of HRERA, hence the complaint is not

maintainable.

k. That there was no agreement betlveen the parties and hence there

was even no time line ever fixed in respect ofthe construction. Even

the complainant also failed to execute any buyer agreement.

l. That the present complaint filed by the complainant is liable to be

dismissed as the complainant had made false allegations against

the respondent without any substantial evidence, hence the

present complaint is not maintainable and is liable to be dismissed

with heavy cost.

m. That as far as the project is concerned the same was delivered in

the September 2017 after the receipt of the Occupation Certificate,

If the complainant would had any intention to purchase the unit

then at the first instance the complainant would had signed the

buyers agreement as per the terms of the MOU and further

pursuant to the receipt of the letter dated 0ctober 2019 offering

possession, the complainant must have taken the possession of the

unit.

n. All other averments made in the complaint were denied in toto.

Copies of all relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided

based on these undisputed documents and submissions made by

parties.

f urisdiction of the authority

Complaint No. 1589 of 2023

7.

E.

Page 11 of 25
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The plea of the respondents regarding rejection ofcomplaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial iurisdiction
As per notificationno. L/92/20t7-1TCp dated 1.4.12.2017 issued by the

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated i.n Qlrrugram. In the present case, the

project in question is sittiated within the planning area of Gurugram

District. Therefore, this authority has completed territorial jurisdiction

to deal with the present complaint.

E. II Subiect matier iurisdiction
Section 11.(4)[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(al is

reproduced as hereundi:r:

Section 77(4)(o)
Be responsible forrall ,obliggtiont responsibilities ond functions
under the provisiois of this Act or the rules and regulations mode
thereunder or to the allottees as per the agreement for sole, or to
the association of ollottees, os the case moy be, till the conveyance
ofall the opartmenct, plos or buildings, as the case moy be, to the
allotteet or the common qreos to the association ofallottees or the
competent authority, as the cose may be;

Section s4-Functions oI the Authority:

8.

Complaint No. 1589 of 2023

9.

10.

344 of the Act provides to ensure compliance of the obligations
cast upon the promoter, the allottees ond the reol estote ogents
under this Act qnd the rules ond regulotions made thereundei.

Page 12 of25
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11. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer ifpursued by the complainant at a later

F. Findings on the obiections raised by the respondent

F.l Obiection regarding complainant teaing in breach of
agreement for non-invocation of arbitration

The respondent had raised an obiection that the complainant has not

invoked arbitration proceedings as per the provisions of memorandum of

understanding executed between the parties on 20.07.2010, which contains

provisions regarding initiation of arbitration proceedings in case of breach

of MoU. The following clause has been incorporated w.r.t arbitration in the

buyer's agreement:

"13. That all disputes or diflerences orising between the porties under or in
relation to this Memorondum of lJnderstonding, shall be resolved by
reference to Arbitration in accordancewith the Arbitrotion and Conciliotion
Act, 1996. The venue ofarbitrotion shall be New Delhi only.,,

13. The Authority is of the opinion that the iurisdiction of the Authority cannot

be fettered by the existence of an arbitration clause in the MoU as it may be

noted that Section 79 of the Act bars the jurisdiction of civil courts about

any matter which falls within the purview of this Authority, or the Real

Estate Appellate Tribunal. Thus, the intention to render such disputes as

non-abatable seems to be clear. Also, section BB of the Act says that the

provisions of this Act shall be in addition to and not in derogation of the

provisions of any other law for the time being in force. Further, the

Authority puts reliance on catena of judgments of the Hon,ble Supreme

Court, particularly in National Seeds Corporation Limitcd v. M.

Page 13 of25
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Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held

that the remedies provided under the Consumer Protection Act are in

addition to and not in derogation of the other laws in force, consequently

the authority would not be bound to refer parties to arbitration even if the

agreement between the parties had an arbitration clause.

14. Further, in Afiab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 707 of 2075 decided on 73,07.2077, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainant and

builders could not circumscribe the jurisdiction ofa consumer. The relevant

paras are reproduced below:

"49, Support to the above view is qlso lent by Section 79 of the
recently enqcted Real Estate (Regulotion and Development) Act,
2016 (for short "the Real Estate Act"). Section 79 of the soid Act
reads os Jollows:-
"79. Bar ol jurisdiction - No civil court sholl hove jurisdiction to
entertoin any suit or proceeding in respect of any matter which the
Authoriy or the adjudicating oJficer or the Appellote Tribunal is
empowered by or under this Act to detemine and no injunction
shall be granted by ony court or other authority in respect of ony
oction token or to be taken in pursuqnce of ony power conferred by
or under this AcL"
It can thus, be seen that the sqid provision expressly ousts the
jurisdiction ofthe Civil Court in respect of qny matter which the Reol
Estate Regulatory Authoriy, established under Sub-section (1) of
Section20 or the Adjudicating Ollicer, appointed under Sub-section

[1) of Section 71 or the Real Estote Appellant Tribunal established
under Section 43 ofthe Real Estate Act, is empowered to determine.
Hence, in view of the binding dictum of the Hon'ble Supreme Court
in A. Ayyqswamy (supra) the motters/disputes, which the
Authorities under the Reol Estate Act ore empowered to decide, are
non-orbitrqble, notwithstqnding on Arbitrotion Agreement
between the parties to such matters, which, to o lorge extent, are
similar to the disputes folling for resolution under the Consumer
AcL
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56. Consequently, we unhesitatingly reject the orguments on beholf
of the Builder ond hold that qn Arbitration Clause in the ofore-
stated kind of Agreements between the Complainant ond the
Builder cannot circumscibe the jurisdiction of a Consumer Fora,
notwithstanding the omendments mode to Section B of the
Arbitration Act."

15. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the agreement, the hon'ble Supreme Court in case titled as M/s Emaar

MGF Land Ltd. V. Aftab Singh in revision petition no. Z6Z9-3O/ZOLA

in civil appeal llo.23512-235.t3 of ZOIT decided on 10.12.2018 has

upheld the aforesaid iudgement ofNCDRC and as provided in Article 141 of

the Constitution of India, the law declared by the Supreme Court shall be

binding on all courts within the territory of India and accordingly, the

authority is bound by the aforesaid view. The relevant para of the

judgement passed by the Supreme Court is reproduced below:

"25. This Courtinthe series ofiudgments os noticed qbove considered
the provisions of Consumer protection Act 1986 as well os
Arbitration Act, 1996 ond laid down that comploint under Consumer
Protection Act being a special remedy, despite there being an
qrbitration ogreement the proceedings before Consumer Forum hqve
togoonqnd no error committed byConsumer Forumon rejecting the
opplicqtion. There is reoson for not interjecting proceedings under
Consumer Protection Act on the strength on qrbitrqtion agreement
by Act, 1996. The remedy under Consumer protection Act is o remedy
provided to o consumer when there is a defect in any goods or
services. The comploint meons ony qllegqtion in writing mode by o
comploinant has olso been explained in Section 2(c) of the Act. .t 

he
remedy under the Consumer protection Act is confined to comploint
by consumer as defrned under the ActIor dekd or;efrcrcncrcs cqused
by a service provider, the cheap and a quick remedy hos been
provided to the consumer which is the object ond purpose oI the Act
os noticed above-"

16. Therefore, in view ofthe above iudgements and considering the provisions

ofthe Act, the Authority is ofthe view that complainant are well within their
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rights to seek a special remedy available in a beneficial Act such as the

Consumer Protection Act and RERA Act,201,6 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this Authority has

the requisite jurisdiction to entertain the complaint and that the dispute is

not required to be referred to arbitration necessarily.

G. Findings on the relief sought by the complainant.

G.l. Direct the respondent to pay assured investment return from 1O

lanuary, 2015 to till 1"i lease but builder not leased the property so
it will payable till actual physlcal possession which was also not
given by builder after many requests of unit @ Rs. 60/- per sq ft.
per month for 437 Sq Ft. unit i.e. Rs. 26220. per month with physical
possession of unit under RERA Act, 2016 rules and regulations
thereunder.

G.II Direct the respondent to pay interest on due amount of assured
investment return from the due date of instalment of assured
investment return to till actual payment.

G.III Direct the respondent to pay the delayed possession charges as
prescribed by the Autlority.

G. Mirect the respondent to give physical possession of the unit with
conveyance deed and necessary documents under the Act 2016,
rules and regulation thereunder after obtaining completion
certilicate with as per clause-z and clause -6 of the MOU with
assured first lease Rentals of Rs. 60/- per month per sq. ft. for 437
sq. ft unit

G.V Direct the respondent to quash one sided clause 5 of the MOU ',right
to execute the lease in developer's own name in the eventually this
MOU shall stand terminated and the developer shall return the
consideration amount as paid by the buyer.

G.VI Direct the respondent to quash all the demands at the time of offer
of possession 1000/o amount as already paid to the respondent at
the time ofbooking and before signing ofMOU ifany amount due as
per MOU than adiust the amount in Assured return at the time of
possession.

I. Assured returns
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17. The complainant in the present matter is seeking assured return as per
'MoU 

dated 20.07.2010. Vide clause 2 of the MOU the respondent agreed to

pay a monthly investment return @ 126,220 /- per sq. ft. w.e.f. 10th lanuary

2011 on or before 10tr day of every month for which it is due till the

property is leased out. The relevant clause is produced for the ready

reference:

19.

" After receipt of considerotion of Ri.11BO00O/- (Rupees Eleven
Lakhs Eighty Thousand only), the developer shall give an
investmenl return @ Rs,60/- per sq,IL per month i.e.,Rs.2 6,220/ -

(Rupees Twenty Six Thousand Two Hundred Twenq) Only) with
effect from loth lanuary 2077 on or before 1qth day ofevety month
for which it is clue till the property is leaded out."

It is pleaded that the respondent has not complied with the terms and

conditions of the MOU. Although the assured returns were paid by the

respondent for some time, i.e., until December 2014, the respondent later

refused to continue such payments, claiming that possession had been

offered by it far back in October 2019 and that they were not obligated to

pay assured returns after the completion of construction.

The money was taken by the builder as a deposit in advance against

allotment of immovable property and its possession was to be offered

within a certain period. However, in view of taking sale considcration by

way of advance, the builder promised certain amount by way of assured

returns for a certain period. So, on his failure to fullil that commitment, the

allottee has a right to approach the Authority for redressal of his

grievances by way of filing a complaint.

It is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 2016 for the project in question.

20.
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However, the project in which the advance has been received by the

developer from the allottees is an ongoing project as per section 3 ( 1) of the

Act of 2016 and, the same would fall within the ,urisdiction of the aurhoriry

for giving the desired relief to the complainant besides initiating penal

proceedings. So, the amount paid by the complainant to the builder is a

regulated deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on. In view of

the above, the respondent is liable to pay assured return to the

complainant-allottee in terms of the MoU dated 20.07.201,0.

II. Delay possession charges.

In the present complaint, the complainant intends to continue with the

proiect and are seeking delay possession charges with respect to the

subiect unit as provided under the provisions of Section 18[ 1) of the Act

which reads as under:

Section 78: - Return of amount and compensation
1B(1). Ifthe promoter fails to complete or is unable to give possession
ofan opartment, plot, or building, - .......
Provided that where an ollottee does not intend to withdrot from the

project, he shall be poid, by the promoter, interest for every month ol
delay, till the handing over of the possession, at such rote os may be
prescribed

The subject was booked by the complainant on 17.07.201-0. Thereafter, a

MoU was executed betvveen the parties on 20.07.201-0. The due date of

possession had to be calculated from the date of MoU in view of "Fortune

Infrastructure and Ors. vs. Trevor D'Lima and Ors. (12.0J,2018 - SC);

MANU/SC/0253/2018". Accordingly, the due date of possession comes

out to be 20.07.2 013. As per the MoU, the respondent developer was under

an obligation to lease out the unit of the complainant.

21-.

22.
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Admlssibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. proviso to

Section 18 provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such rate as may be

prescribed and it has been prescribed under Rule 15 ofthe Rules. ibid. Rule

15 has been reproduced as under:

Rule 75. Prescribed rate ol literest- lproviso to section I Z, section
78 qnd sub-section (4) andsubsection (7) ofsection 79
For the purpose of proviso to:section 12; section 7g; and sub-sections
(4) and (7) of section 19, the !'interest qt the rate prescribed,,shall be
the State Bonk of l4dio highest matginol cost oflending rote +20k.:

Provided thot in cqse the State Bonk ol lndio moryinol cost ol lending
rqte (MCLR) is notinuse, it sholl be replqced by such benchmark lendin.q
rotes which the State Bonk oflndid moy lx lrom time to time for tending
to the generol pttblic

The legislature in its wisdom in the subordinate Iegislation under the Rule

15 of the Rules, ibid.has determined the prescribed rate of interest.

Consequently, as per website of the State Bank of India i.e.,

https:/ /sbi.co.in. the marginal cost of lending rate (in short, MCLR) as on

date i.e.,22.04.2025 is 9.10%. Accordingly, the prescribed rate of interest

will be marginal cost oI lending ra te +2o/o i.e., 17 .l0o/o,

The definition of term 'interest' as defined under Section 2[za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"(zo) "interest" means the rates of interest payable by the
promoter or the allottee, as the cose moy be.
Explonation. -For the purpose ofthis clouse-

24.

25.
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the rqte of interest chargeable from the allottee by the
promoter, in case of default, shall be equol to the rate of interest
which the promoter sholl be liqble to poy the allottee, in cose of
defqult;
the interest payable by the promoter to the ollottee sholl be from
the date the promoter received the amountor any part thereoftill
the dote the amount or port thereof ond interest thereon is
refunded, and the interest payoble by the ollottee to the promoter
shall be ftom the dote the qllottee defoutts in poyment to the
promoter till the dote it is paid."

26. On consideration ofdocuments available on record and submissions made

by the complainant and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. The possession

of the subject unit was to be completed within a stipulated time i.e., by

20.07.20t3.

However now, the proposition before it is as to whether the allottee who

is getting/entitled for assured return even after expiry of due date of

possession, can claim both the assured return as well as delayed

possession charges?

To answer the above proposltion, it is worthwhile to consider that the

assured return is payable to the allottees on account of provisions in the

MoU. The assured return in this case is payable as per "MoU". The rate at

which assured return has been committed by the promoter is Rs.60/- per

sq. ft. of the super area per month till the property is leased out. If we

compare this assured return with delayed possession charges payable

under proviso to Section 18(1) ofthe Act, 2016, the assured return is much

better i.e., assured return in this case is payable at Rs.26,220/- per month

till the property is leased out whereas the delayed possession charges are

payable approximately Rs.10,915/- per month. By way of assured return,

the promoter has assured the allottee that they would be entitled for this

27.

28.
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specific amount till the property is lease out. Moreover, the interest of the

allottee is protected even after the completion of the building as the

assured returns are payable even after completion of the building. The

purpose of delayed possession charges after due date of possession is

served on payment of assured return after due date of possession as the

same is to safeguard the interest ofthe allottee as their money is continued

to be used by the promoter even after the promised due date and in return,

they are to be paid either the assured return or delayed possession charges

whichever is higher.

29. Accordingly, the Authority decides that in cases where assured return is

reasonable and comparable wi.th lhe delayed possession charges under

Section 18 and assured return is payable even after due date ofpossession

till the date ofcompletion ofthe proiec! then the allottees shall be entitled

to assured return or delayed possession charges, whichever is higher

without prejudice to any other remedy including compensation.

30. On consideration of the documents available on the record and

submissions made by the parties, the complainant has sought the amount

of unpaid amount ofassured return as per the MoU. As per the MoU dated

20.07.2010, the promoter had agreed to pay to the complainant allottee

Rs.60/- per sq. ft. on monthly basis till the property is leased out. The said

clause provides that it is the obligation ofthe respondent promoter to lease

the premises. It is matter ofrecord that the assured return was paid by the

respondent-promoter till December 2014 at the rate of Rs.60/- per sq. ft.,

but later on after December 2014, the respondent refused to pay the same

by taking a plea that possession had been offered far back in October 2019
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and that they were not obligated to pay assured returns after the

completion of construction.

31. In the present complaint, the Occupation Certificate for tower B was

granted by the competent authority on 10.10.2019. However, the

respondent made the offer of possession to the complainant on

17.10.2019. Moreover, no document has been placed on record to show

that the property has been leased out. Therefore, as per Clause 2 of the

MOU dated 20.07.2070, the respondent is obligated to pay the assured

return until the property is leased out, and not merely till the date of the

offer of possession to the allottee. Further, it is observed that the

respondent had paid assured returns @ Rs.60/- per sq. ft. per month from

January 2011 till December, 2014 to the complainant as admitted by the

respondent at page 5 of reply. Accordingly, the respondent is directed to

pay the assured return at the agreed rate of 160/- per sq. ft. per month,

commencing from fanuary 2015, on or before the 1Oth day of each month

for which it is due, until the property is leased out.

The respondent is directed to pay the outstanding accrued assured return

amount till date at the agreed rate within 90 days from the date of this

order after adjustment of outstanding dues, if any, from the complainant

and failing which that amount would be payable with interest @ 9.7Oa/o p.a.

till the date of actual realization.

Further, the Authority observes that the respondent-promoter has

obtained Occupation Certificate of the said project from the competent

authority on 10.10.2019. Section 17[1) of the Act of 2016 obligares the

respondent-promoter to handover the physical possession of the subject

32.

33.
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unit to the complainant complete in all respect as per specifications

mentioned in MOU and thereafter, the complainant-allottee is obligated to

take the possession within 2 months as per provisions ofSection 19( 10J of

the Act, 2016.

In view of the above, the respondent is obligated to handover the

possession ofallotted unit to the complainant complete in all respect as per

specifications ofMoU withina period of one month from date of this

order after payment of outstanding dues, if any,as the 0ccupation

Certificate for the project has already been obtained by it from the

competent authority.

III Conveyance deed

With respect to the conveyance deed, clause 8 of the B BA provides that the

respondent shall sell the said unit to the allottee by executing and

registering the conveyance deed and also do such other acts/deeds as may

be necessary for confirming upon the allottee a marketable titlc to the said

unit free from all encumbrances.

Section 17 (1J of the Act deals with duties of promoter ro ger the

conveyance deed executed and the same is reproduced below:

"17. Tronsfer of title.-
(1). The promoter shqll execute o registered conveyonce deed tn fovour of
the ollottee along with the undivided proportionate title in the common
areas to the association ofthe allottees or the competent authority, as the
cose may be, ond hond over the physicol possession of the plot, apartment
of building, os the cose may be, to the qllottees ond the common oreas to
the associotion of the allottees or the competent authority, os the case
may be, in a reol estate projec, and the other title documents pertoinmg
thereto within specifted period as per sonctioned plans as provided under
the local laws:
Ptovided thot, in the absence ofany locql lqw, conveyance deed in fovour
of the qllottee or the associotion of the allottees or the competent
authority, as the case moy be, under this section sholl be carned out by

34.

35.

36.
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the promoter within three months Irom date of issue oI occuponcy
certilicqte."

37. The respondent promoter is contractually and legally obligated to execute

the conveyance deed upon receipt of the Occupation Certificate/

Completion Certificate from the competent authority. Whereas as per

Section 19(L1) of the Act of 2016, the allottees are also obligated to

participate towards registration of the conveyance deed of the unit in
question. In view of above, the respondent shall execute the conveyance

deed ofthe allotted unit within a.period of 3 months from date of this order,

upon payment of outstanding dues and requisite stamp duty by the

complainant as per nolms df t}le state government as per Section 17 of the

Act, 2016.

Directions of the Authority

Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(fl:

a. The complainant is directed to pay monthly assured return of

<26,220/- as agreed by both the parties vide clause 2 of the MoU

dated 20.07.2010 from the date on which the said amount was made

due by the respondent i.e., lanuary, 2015 till the property is leased

out.

b. The respondent is directed to pay the outstanding accrued assured

return amount till date at the agreed rate within 90 days from the

date of this order after adjustment of outstanding dues, if any from

the complainant and failing which that amount would be payable
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with interest @ 9.10% p.a. till the date ofactual realization.

c. The respondent is directed to handover the possession of allotted

unit to the complainant complete in all respect as per

specifications of MoU within a period of one month from date of this

order after payment of outstanding dues, if any, as the Occupation

Certificate for the project has already been obtained by it from the

competent authority.

d. The respondent directed to execute the conveyance deed of the

allotted unit within the 3 months after the receipt of the OC from the

concerned authority and upon payment of requisite stamp duty by

the complainant as per norms of the state government.

e. The promoter shall not charge anything which is not part ofthe MoU.

The complaint I t:
5\' J I

I
39.

40.

Mem

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 22.o4.2025

' 4^-, ,

KS
v'r/

[Vijay Kumar GoyalJ
Member
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