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1. l'his order shall disposc ofboth the complaints titled as above filed bcforc this

authority in form CRA under scction 31 of the Real Estatc (Regulation and

l)evelopmentJ Act, 2016 (hereinaftcr rcfcrred as "the Act"J read with rult'28 of

the Ilaryana l{eal Estate Illegulation and l)cvelopment) Itulcs' 2017
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Complaint No. 432 2 of 2021 & 7 Anr.

2.

(hereinafter referred as "the rules"l for violation of section 11(4)[a) ofthe Act

wherein it is inter alia prescribed that the promoter shall be responsible for all

its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se betvveen parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, "Supertech Azalia" (group housing colony) being developed by the

same respondent/promoter i.e., M/s Supertech Limited. 'lhe terms and

conditions of the buyer's agreements, fulcrum of the issue involved in all these

cases pertains to failure on the part ofthe promoter to deliver timely possession

3.

of the units in question, seeking award of delay possession charges along with

complaints, reply to status, unit no., date of agreement,

due date of possession, total sale consideration, total paid

sought are given in the table below:

" Supertech llues",
Sector-68, Curugram-1 22 101

Rs.1,O3,66,7 42 /
- (As alleged by
the complainant
at pg. 1 ot
complaint
collectively along
with receipis
acknowledged by
the respondents

sanctroned by rhc
bank I

L{s 1.03,66 74 2/

OccuDatioD certifi.ate: - Not obtajncd

Ofler otpossession: Nor offered

CR No. UDit BBA Possession clause Due datc

4322 /2
o2t

0902,
T.B,

Ipage
30 of
comp
laint)

25.09.2014
(P'29 ol

complaint)

f. PossEssro
OFT E UN|T:-
24. The Possession
ol the unit shall be
given by IULY,
2078 or extended
period os
permitted by the
agreement.
However, Developer
hercbt allrees to
conpensote che

@Rs.5 00/- (Five
tupees Only) per sq

L gLsuper areq oI

JaDuary,
2019

lPaqe 47
oithe

complain0

Page 2 of30
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Complaint No. 4322 of 2O2l & 1 Anr.

cR/1924 /2
023

07.12.2015
[7o of

complaint)

ho dling over
possession of the
unit beyond the
given period plus
the groce period of
6 manths ond upto
the OJfer Letter of
possession or actuol
physicol possession
whichever iseorlier,
to cover ony

(Emphasis
supplied) (Page 37

, Possession
the unit:
The possession oJ'

the ollotted unit
sholl be given ta the
buyer(s) br the
develaper by DeL,

2019. Hovtever, tht:i
period con be
extended due to

circunstonces for a

litrther grace
penod of 6 manths.

@lge 22 ol

ltlne 2020 Rs. AS,? 4,4M / -
(page 73 of
complaintl

Rs. A6,42,9OA I -
(ie., Rs.

22,32,355 /
bcing the direct

by the
complainant and
Rs.64,10,553/-
being the amount
disbursed to the

the unit per month
for any delay in

(including rhe

on EMls which
was payable by
the respondent to
the ICICI Bank).

1002,
10,h

floor

I
I

_l
Reliefsought by the
1. Refund

complainant(s):

4,

5.

The aforesaid complaints were filed by the complainant-allottee[s) against the
promoter on account of violation of the builder buyer,s agreement executed

between the parties in respect of subject unit for not handing over the
possession by the due date, seeking refund.

It has been decided to treat the said complaints as an application for non_

compliance of statutory obligations on the part of the promoter/ respondent in
terms of sectlon 34(0 of the Act whjch mandates the authority to ensurc

compliance of the obligations cast upon the promoters, the allottee[s) and the
real estate agents under the Act, the rules and thc regulations made thercunder.

Page 3 ot 30
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The facts of all the complaints filed by the complainant(s)/allottee[s) are also

similar. Out of the above-mentioned case' the particulars of lead case

CR/4322/2021 Mr' lawahar LaI Gupta V/s Supertech Limited And ICICI

Bank Ltd. And M/s SARV Reattots Pvt' Ltd' are being taken into consideration

for determining the rights of the allottee(s) qua delay possession charges along

with interest and comPensation'

Proiect and unit related details

The particulars of the project, the details of sale consideration' the amount paid

by the complainant, date of proposed handing over the possession' dclay period'

if any, have been detailed in the following tabular form:

Dctails

A.

7.

1.

2.

Particulars
Name of the Proiect Supertech I ltlcs, Scctor-68, Gtlrugrarl- 1221 0 I

Project area 55.5294 acrcs

Nature of Project Grouo Housing Colon

Regisie."a vide registration no. \BZ of 2017

dated 04.09.2012

6.

Validity Status
'37.12.202r

DTPC License no. 89 of 2014
dated
08.08.2014

Validrty status 25.1.2.2017 Renewed on
31.\\3.2023
uPto

Name of licensee

tJnit no.
Pase no. 30 of comPlaintl

Unit tentativelY 1180 sq. ft. suPer area

measurlng Page rl9.30 of co4Pl?intl

734-L36 of 20'14

dated 25.08.2014

Renewed on

27.03.2023tPto
25.08.2024

DSC Estate

Developer Pvt Ltd

Page 4 of30

RERA registered/not
registered

106 & 107
of 2013
datcd
'26.10.2013

Unit type 2BIIK +2TOl

l

Sarv
Realtors
Pvt. Ltd &

1 Ors. l

-fl)l02, tower-B on 9d' floor

8.

9
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Date of Booki
Date of execution of
Builder develoPer
agreement in favour of
the Bank

clause as per
developer

agreement

1'rl?arllte 4lleeryr9n!

E-. POSSI|S.9TON OF THli UNIT:'
24. The Possession ofthe unitshnll begiven by

llLy,2078 or extended period ds permitted hy

25.09.2014
(Page 29 ofthe complaint)
(duly signed bY all the Parties)

'the 
ogreement. However, Developer hereby

agrees to com\ensate the BuYer[s)

physical possession whichever is eorlier, to cover

aiy unforeseen circumstonces (Emphasis

supplied)

Complaint No. 4322 of 2021 & 1 Anr'

02.04.2014 e no. 30 of com laint

37 ofthe com laint

29.06.2021.
As per data available on DTCP website

lls.9 + ,7 6,200 / '
(Pagc 31 ofthc complaint)

11.

12. Possession
buyer

6nt.s.oo1- (Five rupees only) per sq ft. of super

orea of the unit per month for ony delay in

handliig over poss€ssion of the unit beyond the

given piriod plus the grace period of 6 months
-ond 

upto tne Offer Letter of possession or octual

Rs.92,80,+9+ l-
[As alleged bY thc comPlainant at

complaint collectiYelY along with

acknowledged bY the respondents

amount sanctioned bY the bank)

Rs.\ ,03 ,66 ,7 42 / '

pg. 7 of
receipts

and loan

which
ICICI

(including the interest accrued on EMIs

was payable by the respondent to the

Ilan k

Not obtained
Not offered

Due date of possession

Rejection of Building
Plan for license no.

Total sale consideration

'l'otal amount Paid bY the

complainant

Occupation certificate
0ffer of possession

Loan sanctioned bY ICICI

bank limited

Interest paid bY the

Rs.71,99,805/-

Page 5 ol30
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Complaint No. 4322 of 2021 & 1 Anr'

Facts of the comPlaint

The complainants have made the following subl.tlissions in the complaint: -

a. That lured by the said advertisement, representations and location of the

project ancl base upon the assurances of respondent for providing

Iuxurious living facilities, complainants jointly booked a unit on 02 04 2014

bearing no. 0902, tower B, 9tl' floor admeasuring 1180 sq ft in the said

project for a total sale consideration of Rs. 94,76,200/- including all

charges and opted for "subvention Payment Plan Complainant made an

initial payment of Rs. 6,00,000/- in favour of the respondent on 24 09 2014

and executed a buyer developer agreement datcd 25 09 2014 iointly in

favour of the complainants detailing all the tcrms and conditions of

booking.

b. 'lhat respondent at the time of booking the aforesaid unit in question in

favour of the complainants represented the complainant that the aforesaid

project is approved in all respects and possession of the project wou)d be

timely delivered to the complainants. As such complainants were anxiously

waiting for the completion of the project.

c. That the complainant had opted to pay as per "subvention Payment Plant)

as per payment schedule laid down in the agreement dated 25 09 2014' It

was further agrced that the total sale consideration of thc said unit would

be I1s.94,76,200/- as laid down in the agreemcnt dated 25 09'2 014'

d. That vide agreement dated 25.09.2014 it was specifically agreed by the

respondent that it would deliver to the complainant the said unit by July

2078.

e. That the complainant further paid an amount of lts2,30'000/- on

04.10.2024 and thereafter an amount of Iis 6,00,000/- as on 07 ' 1 0'2014 to

Page 6 of 30
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f.

g.

b.'j,ga l
was duly accepted and acknowledge by the

the respondent which

respondent.

'Ihat as and when the demands were raised by the respondent to the

complainants, the instalment were paid which was duly acknowledged and

receipt was issued by the respondent The issuance of the receipts confirms

the due payments made on due date as per demand

'lhat the responclcnt issuecl a letter dated 2509201+ to ICICI as no

objection towards mortgaging the unit under SPP plan and further thc

complainants, respondent and ICICI bank further enter into a tripartite

agreement as per the SPP Plan for an amount of Rs'71'99'806/- by

mortgaging the unit bearing n0 0902, tower B admeasuring 11t)0 sq ft in

favourofthelClClbankundertheSPPplanasagreedbytherespondent.lt

was further agreement under the said tripartite agreement wherein the

respondent would pay all the EMIs on the loan amount of l{s 71'99'U06/-

to the lClCl bank from September 2014 till the possession of the unit is

given but the respondent to the complainants llowever' t utter shock' thc

respondent had only paid the interest of the said unit up to September

2017 without even giving the possession of the said unit to the

complainants. The complainants are paying the EMIs and the interest on

the unit by themselves from October 2017 without any default and had not

even received the possession of the unit, rather the said liability was of thc

respondent.

h. 'Ih;t due to non-payment of the said EMls by the respondent' thc

complainants are paying thc IiM ls from Octobcr 201 7 and as on September

2021 the complaints had paid a sum ol' Ils 25 '02'589l-'

Page 7 of 30
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Tharthe complainants as on date have paid a total sum of Rs l'03'66'7421-

which includes the interest accrued on EMls which was payable by the

respondent to the ICICI Bank'

j. That the complainants had been contacting the officials of the respondent

and had been regularly visiting their offices to enquire about the project' as

the complaints were not receiving any demand letters or communication

from respondent. However, no positive response was given by the

respondent to the complainants and it was only assured that the booking

of the complainants with the respondent is safe and said unit would be

delivered in the near future,

k. That even till October, 2021, no further progress was made by the

respondent in the said project and on visiting the site in question it was

found that only partial construction was erected and when the complainant

contacted the respondent, respondent told the complainant that due to

various reasons including financial hardships as well as various other

factorstheConstructionandhandingoveroftheprolccthasgotfurthcr

delayed, and the respondent further requested the complainant to

continue the deposit in the saicl proiect as the same would be completcd

soon and also assured that respondent shall start the construction in full

swing and would deliver the possession ofthe project at the earliest'

l. That the complainants have performed their part of contract and paid thc

required amount as and when demanded from them by the respondcnt

The complainants trusted respondent who being a reputed builder and

only on their representation paid the amount of a sum of Rs 1'03 '66'7 
421-

on the pretext that they would construct the unit and the proiect for thc

complainant within the agreed stipulated time period Whereas' thc

Page B of 30
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respondent for all this period kept tlre entire money, paid by the

complainants without spending the same for the completion of the

building, for which it was taken, and used thc same for their own use l'he

complainant is suffering great loss of non-utilization of their money which

is stuck up for last seven years and also of not acquiring a residential unit'

thus there is a loss of opportunities whereas the respondent gained illegal

gain out of the aforesaid deal'

m''lhatfromtheaforesaidconductoftherespondCntitiSclearlyevidentthat

respondent is playing fraucl upon the general public in order to extract as

much money as possible and is further a classic example of deficiency in

service on the part of respondent with its allottees'

n.'lhatcluetowrongadvertisementsandfalsepromises'thecomplainants

deposited Rs.L,O3'66,7421'with the respondent in the hope that they

would get a residential unit for themselves and their family But'

respondent neither developed the projcct as agrced nor is in a position to

give possession of the unit to the complainant till datc l"urtller' due to

inflation in the property market during past five years' the complainants

cannot get any other unit at old price As per the terms and conditions of

the allotment of the unit, respondent charges interest @24010 per annum

for any delay in payment on behalf of the unit buyers' and the principlcs o1

natural justice warrants respondent to pay the same rate of interest to the

unit buyers on their deposited amount The respondent is liable to pay to

the complainants' simple interest@24% on the deposited money till thc

filing of the present complainant'

o. 'lhat the complainants are regularly paying the IiMls of ICICI Ilank frorn

Octobcr, 2017 as per the tripartite agreement as statcd above under the

Page 9 of 30



liable to pay from September 2014 till the possession ofthe unit

p.'lhattheill-intentionoftherespondentisverywell clear from the fact that

the respondent not only have grabbed hard earned money of innocent

people lil<e the complainants but have time and again given false

assurances to the general public at larger that respondent are a reputed

builders and have Iarge experience in real estatc infrastructurc and have

delivered timely possession to all its proiects Rather' the truth is that

respondent have illegally extorted huge amount of money of the general

public in the name of developing properties' rather used the said amount

for its own Personal needs.

q. 'lhat first cause of action in filing the present complaint arose on

OZ.04.2074,when the complainant got booked a residential unit with the

respondent. The cause of action again arose on 25092014 when thc

respondent entered into a buyer development agreement in respect of thc

said unit with the complainant 'l'he cause of action again arose on various

dated till luly 2018 as and when the respondent demanded payments

against the sale consideration of the unit and the complainant had been

paying the same against acknowledged The cause of action further arosc

in July 2018 when the respondent was not in a position to complete the

projcct in question and hand over fully developed and constructed

possession of the unit in question Further, the cause of action again arose

in favour of the complainant and against the respondent on 03 03 2017

when the complainants further paid the required instalments The causc of

action further arose on 0ctober 2017 when the rcspondent started

neglecting the payment to be made to ICICI bank as per thc tripartitc

Page 10 of 30
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Complaint No. 4322 of 2021 & 1 Anr.

agreement under the SPP PIan The cause ofaction again arose in favour of

the complainant and against the respondent on 30.L0.2018 when the

complainants further paid the required instalments as per the demands of

the respondent. Cause of action again arose on 30.11 2018 when the

respondent admitted not having completed the proiect and induced the

complainants to pay the PRE-EMI installments which was rather the

liabilities of the respondent. The cause of action is still continuing as the

respondent has still not fully developed unit as agreed nor has refunded

the deposited amount with interest till date.

Relief sought by the complainants: -

The complainants have sought following relief(sJ:

l. Direct the respondent to refund the amount of Rs. 20,80,689/- being the

principal amount paid by the complainant to the respondent

tl. blreci the respondent to refund the amount of lls. 23,57,533/- being the

principal amount paid by the complainant to the lClC Iiank against Pre-l'iMI

instalments on its own accord against the subvention scheme

Ill. I)irect the respondent to refund the amount of Rs. 71,99,805/- lreing the

loan amount disbursed by ICICI Ilank to respondent'

IV. Direct the compensation of Rs.1,00,000/- for the mental agony and financial

loss suffered by the comPlainant.
V. Direct the respondent to pay Rs.1,00,000/- to the complainants on account

of deficiency in the services of the respondent and also towards the

litigation charges.

10. On the datc of hearing, the Authority explained to the respondent/ promotcr

about the contraventions as alleged to have been committed in relation to

section 11(4J (a) ofthe act to plead guilty or not to plead Suilty'

11. No reply has been submitted by the respondent no1 i'e, M/s Supertech l-td

Ilowever, the counsel for respondent no. t has stated that the respondent no l

is under CIRI) vide order dated 25.03.2022 passed by the Hon'ble New Delhi in

case no. IB-204/ND/2021 titled as l|nion Bank ol India Versus M/s Supertech

,RA
RAM

HARE
GURUG

C.

9.

Page 11of30
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Complaint No. 4322 ot 2021 & 1 Anr'

Limited and moratorium has been imposed against the respondent no 1

company under section 14 of the IUC, 2016. 'Ihercfore, no proceedings may

continue against the respondent no. 1.

D. Reply by the respondent no.3

12. 1'he respondent no. 3 implead as party vide order daled 70.72.2024 is contestinB

the complaint on the following grounds:-

a. 'fhat respondent no. 3 was issued license bearing nos. U9 of 2014 dated

11.08.2014 for developing the said land The respondent no 3 and

respondent no. 2 had entered into a master devclopmcnt agrcement dated

29.L0.2013.

b. That in terms of the said MDA, Supertech was to develop and market the

said projcct.

c. 'lhat the complainants along with many other allottees had approached

M/S Supertech Ltd., making enquiries about the proiect, and after thorough

due diligence and complete information being provided to them had sought

d.

e.

to book unit in the said project.

'lhat after fully understand the various contractual stipulations and

payments plans for the unit, the complainant executed the buyer develop

agreement dated 25.09.2014 with respondent no. 1 only and unit being

number No.0902,9th floor having super area as 1180 sq ft for a total

consideration of 11s.94,7 6,200 /-.

That in the interim with the implementation of the ILERA Act, 2016 the

project was reglstered with the Haryana Real Estate Regulatory Authority,

Panchkula vide registration no. 182 of 2017 dated 0409.2017 upon

application filed and in the name ofSupertech l,td.

'fhat the Authority vide order daled 29.11.2019 passed in Suo Moto

complaint no. 5802 of 2019, had passed certain directions with respect to

Pagc 12 oi 30
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Complaint No. 4322 of 2021 & 1 Anr'

Azalia", to the respondent no 3 and M/S SARV Realtors Pvt Ltd

respectively. 'Ihe Authority had further directed that M/S Sarv Realtors

Pvt. Ltd. and M/S DSC Estate Developer Pvt' Ltd be brought on as the

promoter in the respective proiects instead of M/S Supertech Ltd certain

important directions as passed by the Authority are as under:

i. (il 'lhe registration of the project "llues" and "Azalia" be rectified and

SAI1VRealtorsPvt.Ltd./DSCandother,asthecasemaybeberegistered

as promoters.

ii. (v) All the assets and liabilities including customer receipts and project

loans of whatsoever nature, the project HtIES and AZALIA' in the name

of Supertech Ltd. be shifted to SARV llealtors I']vt Ltd /DSC and others'

However, even after the rectification, Supertech Ltd will continue to

remain jointly responsible for the units marketed and sold by it and shall

be severally responsible if SAIIV Realtors Pvt Ltd /DSC and others fails

to discharge its obligations towards the allottees'

have been since transferred in

terms of the said order, M/s

the name of the answering However, in

Supertech Ltd. still remains jointly and

In lieu of the said directions passed by the Authority all asset and liabilities

severally liable towards the booking/allotment undertaken by it before

the passing of the said Suo-Moto order'

That the said MDA were cancelled by the consent of the respondent no lS

and Supertech vide cancellation agreement dated 03 102019 and thc

respondentno.3fromthereontookresponsiblytodeveloptheprojectand

started marketing and allotting new units under its name'

'lhat in terms of cancellation agreement the respondent no 3 and

Supertech had agreed that in terms of the mutual understanding between
h.

Page 13 of 30
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both the companies, both companies had decided to cancel the JDA's vode

the said cancellation agreement'

i. That in the interregnum, the pandenlic of covid -19 has gripped the entirc

nationSinCeMarchof2020'ThegovernmentoflndiahasitselfCategoriZed

the said event as'force majeure' condition' which automatically extends

the timeline of handing over the possession of the apartment to the

complainant.

j, That the construction of the project is in full swing and the delay if at all'

has been due to the government-imposed lockdowns which stalled any sort

of consideration activitY.

k. 'Ihat the complaint deems to be dismissecl sine-die or dismissed as the Il l

i.e., M/s Supertech Ltd. is undergoing Corporate Insolvency Resolution

ProcessandthereforeallmatterslikethepresentoneinwhichSupertech

Ltd. is a party deem to be adiourned sine-die or dismissed in lieu of the

moratorium imposed upon M/s Supertech Ltd U/s 14of the IBC 2016'

l. 'Ihat evcn the application seeking impleadment had been wrongly allowed'

as once the sole respondent, M/s Supertech Ltd was undergoing

insolvency proceedings M/s Supertech t'td lvas undergoing insolvency

proceedings since 25.03.2022, thus, no proceedings in the present nlatter

could havc continued after the said date Llowever' thc Authority has

wrongly allowecl the said application in contravention of the provisions of

Section 14 tI1C,2016.

m. The present complaint further also deems to be prima facie dismissed for

non-ioinder of necessary parties lt is reiterated that in terms of the own

admission of the complainant the BBA was executed solely with M/s'

Supertech Ltd. and furthermore, all payments qua the booking werc also

Complaint No. 4322 of 2021 & 1 Anr'
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made to M/s. Supertech Ltd.'l'hus, the present complaint deems to be

dismissed for non-joinder of M/s. Supertech t'td'

'fhat as M/s. Supertech Ltd. and the respondent no 3 are jointly and

severally liable in terms of the Suo Moto Order passed by this Authority for

the project in question, thus the present matter cannot proceed further

until the said liability qua the allotees is not bifurcated between the

respondent no.3 and M/s. Supertech Ltd The respondent no 3 cannot be

made wholly liable for allotments undertaken and monies/ sale

consideration received by M/s. Supertech Ltd.

That the complaint filed by the complainant is not maintainable in the

present form and is filed on the false and frivolous grounds''l'he barc

reading of the complaint does not disclose any cause of action in favour of

the complainant and the present complaint has been filed with malafide

intention to blackmail the respondent no 3 with this frivolous complaint'

o.

p. 'Ihe delay in construction was on account of rcasons that cannot be

attributed to the respondent herein. The flat buyers' agreements provide

that in case the developer/respondent delays in delivery of un it for reasons

not attributable to the developer/respondcnt, then the developer/

respondent shall be entitlecl to proportionate extension of time for

completion of proiect.

q. In view of the force maieure clause, it is clear that the occurrence of delay

in case of delay beyond the control of the respondent, including but not

limited to the dispute with the construction agencies cmployed by the

respondent, Covid-19, shortagc of lahour, shortagc of raw matcrials'

stoppage of works due to court orders, etc. for completion of the project is

not a delay on account of the respondent for completion of the project'

Complaint No. 4322 of 2021 & 1 Anr.
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r. That with respect to the agreement, the time stipulated for delivering the

possession of the unit was on or before fune, 2019. However, the buyer's

agreement duly provides for extension period of 6 months over and above

the said date. Thus, the possession in strict terms ofthe buyer's agreement

was to be handed over in and around lanuary, 2019. However, the said date

was subiect to the force majeure clause, i.e' "Clause 43". 'Ihe delivery of a

project is a dynamic process and heavily dependent on various

circumstances and contingencies. In the present case also, the respondent

had endeavoured to deliver the property within the stipulated time'

The timeline stipulated under the flat buyer's agreements was only

tentative, subiect to force majeure reasons which are beyond the control of

the respondent. The respondent in an endeavour to finish the construction

within the stipulated time, had from time to time obtained various Iicenses,

approvals, sanctions, permits including extensions, as and when required'

Evidently, the respondent had availed all the licenscs and permits in time

bcfore startinB the construction.

Despite the best efforts of the respondent to handover timely possession of

the residential unit booked by the complainant, the respondent could not

do so due to certain limitations, reasons and circumstances beyond the

control of the respondent. Apart from the defaults on the part of the

allottees, Iike the complainant herein, the delay in completion of project

was on account of the following reason s/circu mstances liker

i. Implementation of social schemes like National Rural Employment

Guarantee Act ["NRIiGA"] and lawaharlal Nehrtt National Urban Renewal

Mission ["JNNURM"J, there was a significant shortage of labour/

workforce in the real estate market as the available labour had to return

to their respective states due to guarantecd employment by the

Complaint No. 4322 of 2021 & 1 Anr.
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Central/State Government under NREGA and JNNIIRM Schemes 'l'his

created a further shortage of labour force in the NCII region l'argc

numbers of real estate proiects, including that of the Respondent herein,

fell behind on their construction schedules for this reason amongst

others. 'l'he said fact can be substantiatcd by newspaper articles

elaborating on the above mentioned issue of shortage of lahour which

was hampering the construction projects in the NCll region 'l'his

certainly was an unforeseen one that could neither have been anticipated

nor prepared for by the respondent while scheduling their construction

activities. Due to paucity of labour and vast difference between demancl

and supply, the respondent faced several difficulties including but not

limited to labour disputes. All of these factors corltributed in delay that

reshuffled, resulting into delay of the Proiect.

ii. That such acute shortage of labour, water and othcr raw materials or thc

additional permits,licenses, sanctions by different departments were not

in control of the respondent and were not at all foreseeable at the time of

launching oF the proiect and commencement of construction of the

complex.

u. 'fhat the intention of the force majeure clause is to savc the performing

party from the consequences ofanything over which he has no control The

delay in construction, if any, is attributed to reasons beyond the control of

the rcspondent and as such thc respondent may bc Eranted reasonablc

extension in terms of the agreen]ent.

v. 'lhat the project "HUES" is registered under the Ilaryana Real Estate

Regulatory Authority vide registration certificate no. 1BZ of 2017 dated

4.g.201,7. 'fhe Authority had issued the said certificate which is valid for a

period commencing from 04.09.2017 lo'37.72.2021
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That the possession of the said premises under the said Bl3A was proposed

to be delivered by the respondent to the apartment allottee by lune' 2019

with an extended grace period of 6 months which comes to an end by

December, 2019. The completion of the building is delayed by reason of

Covid-l9 outbreak, non-availability of steel and/or cement or other

building materials and/or water supply or electric power and/ or slow

down strike as well as insufficiency of labour force which is beyond the

control of respondent.

That the enactment of the Acl' 2016 is to provide housinB facilities with

modern development infrastructure and amcnitics to thc allottces and to

protect the interest of allottees in the real estate sector market' '[he main

intention ofthe respondent is just to complete the proiect within stipulated

time submitted before the Authority. According to the terms of builder

buyer's agreement also it is mentioned that all the amount of delay

possession will be completely paid/ adjusted to the complainant at the time

final settlement on slab of offer of possession'

y. i'-urther, compounding all these extraneous considerations' the llon'blc

Supreme Court vide order dated 04.1i 2019, inrposed a blanket stay on all

construction activity in the Delhi- NCR region lt would be apposite to notc

that the 'fiues' prolect of the respondent was under the ambit of the stay

order, and accordingly, there was next to no construction activity for a

considerable period. It is pertinent to note that similar stay 0rders have

heen passed during winter period in the preceding years as well' i e 2017'

2018 and 2018-2019. lt is most respectfully submitted that a complete ban

on construction activity at site invariably results in a long-term halt in

construction activities. As with a complete ban the concerned l'abor is lct

off and the saicl travel to their native villages or lool( for work in other

Complaint No. 4322 of 2021 & 1 Anr'
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pace of construction in realized after Iong period of time'

z. That, graded response action plan targeting key sources of pollution has

been implemented during the winters of 2017 -lB and 2018-19' 'Ihese

short-term measures during smog episodes include shutting down power

plant, industrial units, ban on construction, ban on brick kilns' action on

waste burning and construction, mechanized cleaning of road dust' etc

'Ihis also includes Iimited application of odd and even scheme'

aa.The table concluding the time period for which the construction activities

in the Project was restrained by the orders of competent Authority/Court

are produced herein below as follows:-

S. No. Court/AuthoritY &
Order Date

National Green Tribunal
a9.17.2017

Press Note by EP(lA-

l.lnvironment Pollution

IPrevention and

Controll Authori
Supreme Court-

23.72.2078

EPCA/ Bhure lal
Committee 0rder'

31.10.2018

'Iitlc

Vardhman Kaushik
vs

Union of India

Press Note-
31.10.2018

Three-day ban on

industrial activities in
pollution hotsPots
and construction

work
Complete Ban

lndia Writ Petition [c)
no. 13029/1985

Lockdown due to
Covid- 19

l,ockdown due to
Covid-19

Duration

Ban was lifted after
10 days

01.11.2018 to
10.11.2018

23.12.2018 to
26.72.20L8

01.11.2019 to
0 5.11.2 019

04.11.2019 to
14.02.2020

I
M.C Mehta v. Union ol'Ilon'ble Supreme Court

o4 .1,1.2019 -74 .02.2020

Government of lndia

Government of lndia

24 .03 .2020 to

1

2

3.

l-i

5.

6

n 2021
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bb. Unfortunately, circumstances have worsened for the respondent and the

real estate sector in general. The pandemic ofCovid 19 has had devastating

effect on the world-wide economy. However, unlike the agriculturai and

tertiary sector, the industrial sector has been severally hit by the pandemic.

The real estate sector is primarily dependent on its labour force and

consequentially the speed of construction. Due to govcrnment-imposed

lockdowns, there has been a complete stoppagc on all construction

activities in the NCll Area till luly, 2020. ln fact, the entire labour forcc

employed by the respondent were forced to return to their home towns,

Ieaving a severe paucity of labour. That the pandemic is clearly a 'l"orce

Majeure'event, which automatically extends the timeline for handing over

posscssion of the apartment.

cc.That the complainant is not entitled for any compensation or refund

claimed except for delayed charges, ifapplicable as per clause 2 read with

24 of the builder buyer agreement.

13. Copies of all the relevant documents have been filed and placed on the record.

'l'heir authenticity is not in dispute. Hence, the complaint can be decided on thc

basis of these undisputed documents and submission made by the parties.

E. furisdiction of the Authority

14. 'l'he Authority observes that it has lerritorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

15. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issucd by'lown and

Country Planning Department, the jurisdiction of Real Iistatc Regulatory

Authority, Gurugram shall be entire Gurugram District fbr all purpose with

37 weeks (approximately)
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offices situated in Gurugram ln the present case, the projcct in question is

situated within the planning area of Gurugram District. Therefore, this authority

has complete territorial jurisdiction to deal with the prcsent complaint'

E.ll Subiect matter iurisdiction

16. Section 11(4)(al oftheAct,2016 provides that the promoter shall beresponsible

to the allottee as per agreement for sale. Section 11(4)(al is reproduced as

h ereunde r:

77.

F.

Section 71

[4) 'l'he prcmoter shlll
(o) be responsible for oll obligotions' responsibiliLies and Iunctions
under the provisions of this Act or the rules ctnd regulations mode

thereunder or to the allottees as per the ogreement for sale, or to the

associotion olollottees, as the cose may be, till the conveyance of all the

apoftments, plots or buildings, as the cose may be' to the allottees' or the

common oreqs to the qssociation ofallottees or the competent authority'
os the cose may be;

Section 34-Functions of the Authority:
34(l) of the Act provides to ensure complionce of the obligotions cast

upin the promoters, the allottees and the reol estote ogents under this

Act qnd the rules ond regulations mqde thereunder.

So, in view of the provisions of the Act quoted above, the authority has complete

iurisdiction to decide the complaint regarding non-compliance of obligations by

the promoter leaving aside compensation which is to be decided by the

adiudicating officer if pursued by the complainant at a later stage'

Findings on objections raised by the respondent no.2
E.l Obiections regarding force maieurc.
The respondent-promoter alleged that grace period on account of force majeure

conditions be allowed to it. lt raised the contention that the construction of the

project was delayed due to force maieure conditions such as demonetization'

and the orders of the Hon'ble NGT prohibiting construction in and around Delhi

and the Covid-19, pandemic among others,but all the pleas advanced in this

regard are clevoid of merit. The flat buyer's agreement was exccuted between

the parties on 2 5.09.2014 and as per terms and conditions of the said agreement

Page 21 of 30
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the due date ofhanding over ofpossession comes out to be January 2019, which

was prior to the effect of Covid-19 on above project could happen.The Authority

put reliance judgment of Hon'ble Delhi High Court in case titled as M/s

Halliburton Offshore Services Inc, V/S Veddnto Ltd. & Anr. hearing no. O.M.P

(l) (Comm) no. 88/ 2020 dnd I.As 3696-3697/2020 dated 29.05.2020 which

has observed that-

"69. I he pdst non-performance of the Controctor connoL be conclonecl due to
the COVID-19 lockdo\un in Mqrch 202A in hdio. The Controctor tros in breoch
since September 2019. Opportuntties were given Lo the Contrdctor to cure the
sqme repeqtedly. Despite the sone, the Controctor could not complete the
Project. lhe outbreak of a pandemic connot be used as on excuse for non-
performonce of a contract for which the deodlines were much belore the
outbreok iLself."

19. But all the pleas advanced in this regard are devoid of merit. 'l'herefore, it is

nothing but obvious that the project ofthe respondent was already delayed, and

no extension can be given to the respondent in this regard.'l.he events taking

place such as restriction on construction were for a shorter period of time and

are yearly one and do not impact on the project being developed by the

respondent. Though some allottee may not be regular in paying the amount due

but the interest ofall the stakeholders concerned with the said projcct cannot be

put on hold due to fault of some of the allottees. Moreovcr, the respondent

promoter has already been given 6 months grace period being unqualified to

take case of unforeseen eventualities. Therefore, no further grace period is

warranted in account of Covid-19. l'hus, the promoter/respondcnt cannot be

given any leniency based on aforesaid reasons and the plea advanced in this

regard is untenable.

F.ll Obiection regarding CIRP against respondent no. 1 and consequent
moratorium against proceedings against respondent no.1.

20. Respondent no. L has stated that vide order dated 25.03.2022 passed by

Hon'ble NCLT, New Delhi Bench in case titled as Union Bank of India Versus

the

M/s
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Supertech Limited, the Hon'ble NCLT has initiated CIRP respondent no.3 and

impose moratorium under section 14 of the IBC, 2016. The Authority observes

that the proiect of respondent no. 3 is no longer the assets of respondent no1 and

admittedly, respondent no.3 has taken over all assets and liabilities of the project

in question in compliance ofthe direction passed by this Authority vide detailed

order dated 29.f1,.2019 in Suo-Moto complaint. HARERA/GGM/ 5802/ZOl9.

Respondent no.1 has stated in the reply that the MDA was cancelled by consent

of respondent no.1 and respondent no.3 vide cancellation agreement dated

03.10.2019. Thereon, respondent no.3 i.e., SARV Realtors Pvt. Ltd. admittedly

took responsibility to develop the project and started marketing and allotting

new units under its name. In view of the above, respondent no.1 remains

squarely responsible for the performance of the obligations of promoter in the

present matter. So far as the issue ofmoratorium is concerned, the proiects Hues

& Azalia stand excluded from the CIRP in terms of affidavit dated 19.04.2024

filed by SH. Hitesh Goel, IRP for M/s Supertech Limited. However, it has been

clarified that the corporate debtor i.e., respondent no.2 remains under

moratorium. 'Iherefore, even though the Authority had held in the Suo-Moto

proceedings dated 29.11.201.9 that respondent no. 1 & 3 were jointly and

severally liable for the project, no orders can be passed against respondent no.1

in the matter at this stage.

G, Findings on the reliefsought by the complainants.
F.l Direct the respondentto refund the amount of Rs. 20,80,689/- being

the principal amount paid by the complainant to the respondent.
F.ll Direct the respondent to refund the amount of Rs. 23,57,533/- being

the principal amount paid by the complainant to the ICIC Bank
against Pre-EMI instalments on its own accord against the
subvention scheme.

F.lll Directthe respondent to refund the amount of Rs. 71,99,805/- being
the loan amount disbursed by ICICI Bank to respondent.
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21. The above-mentioned reliefs sought by the complainant, are being taken

together as the findings in one relief will definitely affect the result of the other

reliefs. Thus, the same being interconnected.

22. That the complainants booked a unit hearing no. 0902, tower B, 9th floor, in the

project ofthe respondent namely, "HUES" admeasuring super area of 1180 sq ft

for an agreed sale consideration of Rs.94,76,200/- against which complainants

have paid an amount of Rs. 1,03,66,7421- and lhc respondent has failed to

handover the physical possession till date.'lhat the complalnants intend to

withdraw from the proiect and is seeking return of the amount paid by her in

respect of subject unit along with interest. Sec 18[1] of the Act is reproduced

below for ready reference;-

" section 78:' Return of amount and contpensqtion
18(1). lJ the promoLer JAik tu complete or is unoble to givc possession of qn

ap0rtment, Plot, or building.'
(a) in occordance with the terms of the agreement lbr sdle or, as Lhe cose

moy be, duly completed by the dote specilied therein; or

[b)due to discontinuonce of his buiiness os a developer on account of
suspenslon or revocation ofthe registrotion un(ler this Act or lor any

other reoson'

he shotl be liable on demand to the qllottees, in cose the qllotLee wishes

Lo wiLhdrow frcm the project, without prejudice to ony other remedy

ova oble, to return the amount received by him in respect of thot
qpartmentr ptot, building, os the cqse may he, with interest at such

rate os mdy be prescribed in this beholJ including compe sotion in the

manner os Provided under this Act:

l'rovided thqt where on ollottee does not intend to with(lra\\' from the

prcject, he sholl be poid, by the promoter' interest for every month oJ deloy'

till the handing over of the possession, at such raLe os may he prescribed "

(l,nPhasis suPPlied)

23. As per clause E [24) of the buyer's developer agreement talks about the

possession of the unit to the complaillants, the relevant portion is reproduce as

unde r:-

"8. POSSESSION OF UNIT:'
24. The possession ol the unit sholl be given by July 2018 or extended

period os permitted by the agreement. However, Developer hereby
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24.

agrees to compensate the Buyer(s) @k.5.00/- per sq.ft. ofsuper area
ofthe unit per month for ony deloy in honding over possession ofthe
unit beyond the given period plus the grace period of 6 months ond
upto the offer letter of possession or qctuql physical possessio,
whichever is earlier, to cover ony unforeseen circumstonces......"

IEmph0sis Supplied]
Due date of handing over of possession and admissibility of grace period:

As per clause E (24) of the buyer developer agreement, the possession of the

allotted unit was supposed to be offered by the luly 2018 with a grace period of

6(six) months. Since in the present matter the BBA incorporates unqualified

reason for grace period/extended period of 6 months in the possession clause

accordingly, the grace period of 6 months is allowed to the promoter being

unqualified. Therefore, the due date ofpossession comes out to be 30.01.2019.

Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the amount paid by them along with interest

prescribed rate of interest. The allottee intend to withdraw from the project and

are seeking refund of the amount paid by them in respect of the subject unit with

interest at prescribed rate as provided under rule 15 of the rules. Rule 15 has

been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12, section 18
ond sub-section (4) and subsection (7) ofsection 791

(1) lot the purpose of proviso to section 72; section 18; ond sub'sections [4)
qnd (7) ofsection 19, the "interest at the rate prescribed' sholl be the StLtte

Bank ol lndia highest morginal cost oflending rote +24k.:

Provided thot in case the Stqte Bank of lndia marginal cost of lending
rote (MCl,R) is not in use, it shall be replaced by such benchmork lentling
rotes which the State R,1nk al lndio moy lix from Lime to time for lencling

to the generdl public.

26. 1'he legislature in its wisdom in the subordinate legislation under the provision

of rule 15 ofthe rules, has determined the prescribed rate ofinterest. The rate of

interest so determined by the legislature, is reasonable and if the said rule is

followed to award the interest, it will ensure uniform practice in all the cases.

25.
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27.

28.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in. the

marginal cost of lending rate [in short, MCLR) as on date i.e., 07.04.2025 is

9.10qlo. Accordingly, the prescribed rate of interest will be marginal cost of

lending rate +270 i.e., 11.10%.

The definition of term 'interest' as defined under section z(za) of the Act

provides that the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the promoter shall

be liable to pay the allottee, in case ofdefault. The relevant section is reproduced

below:

"(zo) "interest" meons the rates of interest pqyohle by the promoter or the

allottee, as the cqse moy be.

Explanation. -For the purpose ofthis clause-
O the rate of interest chargeqble from the allottee by the promoter, in

case of defoult, shall be equal to the rote of interest which the
promoter shall be liable to pay the allottee, in case ofclefoult;

0A the interest payable by the promoter to the qllottee shall be fron
the dote the promoter received the qmount or any ptirt thereof till
the date the qmount or port thereol and interest thereon is

refunded, and the interest poyIble by the allottee to the promoter

sholl be from the date the allottee det'autts in pqyment to the
promoter till the dqte it is Paidi'

29. 0n consideration of the documents available on record and submissions made

by both the parties regarding contravention of provisions of the Act, the

authority is satisfied that the respondent is in colltravention of the section

11[4)(a) of the Act by not handing over possession by the due date as per the

agreement. By virtue of clause E (24) of the agreement executed between the

parties on 25.09.2014, the due date of possession is July 2018. As far as grace

period is concerned, the same is allowed for the reasons quoted above

Therefore, the due date of handing over possession is lanuary 2019.

30. It is pertinent to mention over here that even after a passage of more than 5 years

neither the construction is complete nor the offer of possession of the allotted

unit has been made to the allottee by the respondent/promoter. The authority is
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of the view that the allottee cannot be expected to wait endlessly for taking

possession of the unit which is allotted to him and for which he has paid a

considerable amount of money towards the sale consideration. It is also to

mention that complainant has paid more than the total consideration. Further,

the Authority observes that there is no document placed on record from which

it can be ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status of construction of the

project. [n view of the above-mentioned facts, the allottee intends to withdraw

from the project and are well within the right to do the same in view of section

1B(11 of the Act, 2 016.

31. Further, the Occupation Certificate/Completion Certificate ofthe project wherc

the unit is situated has still not been obtained by the respondent/promoter. 'l'he

authority is of the view that the allottees cannot be expected to wait endlessly

for taking possession of the allotted unit and for which he has paid a

considerable amount towards the sale consideration and as observed by Hon'ble

Supreme Court of India in lreo Grace Redltech Pvt. Ltd. Vs. Abhishek Khanna

& Ors., civil appeol no. 5785 of 2079, decided on 11.01.2021

"..-. The occupation certificate is not avoilable even qs on dote, wlttch
cleorly omounts to defrciency ofservice.The allottees cannot be mode

to wait indertnituly for possession ofthe oportments allottecl to them,

nor can they be bound to toke the qpartments in Phase 1 of the
project......."

32. Moreover, the Hon'ble Supreme Court of India in the cases o/ Newtech

Promoters and Developers Privote Limited Vs Stote of U,P, ond Ors. (supra)

reiterdted in cose of M/s Sana Realtors Private Lirnited & other Vs Union of

Indio & others SLP (Civil) No.73005 of2020 decided on 12.0 5.2022. obscrved

as under: -

"25. The unquolified nght of the ollottee to seek refund referred
Under Section 1B(1)(a) and Section 19(4) ofthe Act is not dependent
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on any contingencies or stipulotions thereoL lt oppeors that the
legisloture hos consciously provided this right of refund on demond
os on unconditionol obsolute rightto the ollottee, ifthe promoter Iails
to give possession ofthe aportment, plot or building within the time
stipulated under the terms of the agreement regardless ofunforeseen
events or stay orders ofthe Court/Tribunal,which is in eitherway not
attributable to the allottee/home buyer, the promoter is under an
obligotion to refund the omount on demond with interest ot the rate
prescribed by the State Government including compensotion in the
monner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project he sholl be entitled for
interestfor the period ofdelay till handing over possession qtthe rqte
prescribed."

33. The promoter is responsible for all obligations, responsibilities, and functions

under the provisions of the Act of 20L6, or the rules and regulations made

thereunder or to the allottees as per agreement for sale under section 11(a)(al.

The promoter has failed to complete or is unable to give possession of the unit

in accordance with the terms of agreement for sale or duly completed by the date

specified therein. Accordingly, the promoter is liable to the allottee, as he wishes

to withdraw from the project, without prejudice to any other remedy available,

to return the amount received by him in respect ofthe unit with interest at such

rate as may be prescribed.

34. Accordingly, the non-compliance ofthe mandate contained in section 11(4][a)

read with section 18[1) of the Act on the part of the respondent is established.

As such, the complainant is entitled to refund of the entire amount paid by them

at the prescribed rate of interest i.e., @ 1,1,.1,00/o p.a. (the State Bank of Indra

highest marginal cost of lending rate [MCLll) applicable as on date +270] as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

Rules, 2017 from the date of each payment till the actual date of

amount within the timelines provided in rule 16 of the Haryana

Rules 2017 ibid.

G.lV Directthe compensation ofRs.1,00,000/- forthe mental agony and financial
loss suffered by the complainant.
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G.V Direct the respondent to pay Rs.1,00,000/- to the complainants on account
of deficiency in the services of the respondent and also towards the litigation
charges.

35. The complainant is seeking above mentioned reliefw.r.t. compensation. Hon'ble

Supreme Court of India in civil appeal nos. 67 45-67 49 of 2021 titled as M/s

NewtEch Promoters and Developers Pvt. Ltd. V/s State of Up & Ors. (supra),

has held that an allottee is entitled to claim compensation & Iitigation charges

under sections 72,14,1A and section 19 which is to be decided by the

adjudicating officer as per section 71 and the quantum of compensation &

litigation expense shall be ad;udged by the adjudicating officer having due

regard to the factors mentioned in section 72. The adjudicating officer has

exclusive jurisdiction to deal with the complaints in respect of compensation &

Iegal expenses.

H. Directions of the authority

36. Hence, the authority hereby passes this order and issue the following directions

under section 3 7 of the Act to ensure compliance of obligations casted upon the

promoter as per the functions entrusted to the authority under section 34n of

the Act:

i. The respondent no.3 i.e., SARV Realtors Pvt. Ltd. is directed to refund the

amount received by it from each of the complainant[sJ along with interest

at the rate of 7l.l0o/o p.a. as prescribed under rule 15 of the Haryana Real

Estate [Regulation and Development) Rules, 2017 from the date of each

payment till the actual date of refund of the deposited amount.

ii. Out of total amount so assessed, the amount paid by the bank i.e.,

respondent no.2 be refunded first to the bank and the balance amount along

with interest will be refunded to the complainants. Further, the respondent

no. 3 is directed to get the NOC from respondent no.2 and give it to the

complainants within a period of 30 days of this order.
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A period of90 days is given to the respondent to comply with the directions

given in this order and failing which legal consequences would follow.

The respondent is further directed not to create any third-party rights

against the subject unit before full realization of the paid-up amount along

with interest thereon to the complainants, and even il any transfer is

initiated with respect to subject unit, the receivable shall be first utilized for

clearing dues of allottee/complainant.

No directions are being passed in the matter qua respondent nos. 1 in view

of the moratorium imposed under section L4 of the IBC in NCLT case IB-

204 /ND /2021titled Union Bank oflndia versus M/s Supertech Limited.

Complaint as well as applications, if any, stands disposed of accordingly.

Files be consigned to registry.

37.

38.

*,-*,
(Arun Kumar)

Chairman
Haryana Real Estate Regulatory Authority,

\t t -=,-----'>
(Viiay Kfmar Goyal)

Member

Gurugram

Dated: 07.04.2025
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