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AIFORE THE HARYANA REAL ISTATE REGULATORY AUTHORITY,
GIJRIJGRAM

Complalntno.:
Date ofdecision:

1. Shri Shyam Narain Gupta
2. Mrs. Pratibha Gupta
Both RR/o: House No.154, Sector-l3, Hisar Haryana.

Versus

M/s Enraar lndia Ltd.

{formerly known as !maar MGF Land Ltd.)
Addressr Dmaar l\.{CF Business Parh M.G.
|lloor, N.lehrauli Road, Sjkanda.pur Chowk,
Curugram 122002, llaryana.

ShriAshok Sangwan

ShriGaur.! llhardwnj

Secto.-28,
R€spondent

Chairman
Member

Advocate for the complainants
Advocate for the respondent

l

ORDER

'l'he present complaint has been filed by the complainant/allottee in Form

CRA under section 31 of the Real Estate (Regulation and Development) Act,

2016 [in short, the Act] read with rule 28 ol th€ Haryana Real Estale

IRegulation and Development) Rules,2017 (in short, the rules) forviolation or

se.hon 11{al(al of the Act wherein it is inter alja prescribed that the

promoter shall be responsible lor al1 obligations, responsibilities and

functrons to the allottec as pcr thc aE.eemcnt Ior sale executed inter se them

Proiect and unitrelated detatls

Thc pa.ticulars of the project, the details oi sale consideration, the amount

pard by the conrplainant, datc olproposed handing over the possession, delay

period, ilany, have been detailed in the following tabular formr
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S. No. Dctails

1.

7
L

3.
L
L

Sector 83,Palm Gardens,
Haryana

Curugram,

l
Logrcal Developers Pvt Ltd. and 2 others

granted

HRERA

HRERA

HRERA
registration

Registered vide oo.330
24.10.2017 11,2,6,4 @
facilities and amenities)

of2017 dated

31.12 2018

02 0f 2019 dared 02.0a.2019

31.12 2019

PGN-05-1
05

2A 3l2hAfloor.buildrng

ofreplyl

1u5U !q. ft.

31.01.2011

lPage no.41

20.0s.20L7

lPase no.81 oireplyl

Tor;l arer of rhe prolect

Nrture uf the projecr Group housing colony

108 of2010 dated 18.12-2010

17 12 2023

10 10, POSSESSTON

(a) Time oJ handins over

Subject to terms of this clouse ard subject ta
Allattee(s) hoving complied with all the
term and conditiont of this Buter's

) 4a@ry!tr!!rg! ! !

8
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dhy ol the prcvisiohs of this Buter's
Agreenent and complionce with all
provtions, fondlities, documentation et.,
os prescribed by the Conpany, the Conpany
prcpases to hand over the possessiah al the
Unitwlthln 36 (Thlrty slx) months lron
the dote of sta.t oI consttuctloi, subject ta
timel! conplionce ol the provisions al he
Buyer's Agreement b! the Allottee. The
AllatLee(s) agrees and understands thot Lhe

Cohpoh! shallbe entitled ta a grace perio.l
ol 3 (three) nonthr" lor opptyins and
obtaining the completlon centfcote/
occupatlon cerwcate h respect ol the
Anlr an.l/o. the Prolect.

(Emphasjs

lPase no.90 olreplyl

suppl,edl

Date of

21.06.2021,

5

at page

09.04.2012

21.06.2023 at page 160 of
reply

12

l3

Due date ofpossessron

reply

Total consideration as per
statenrent of account dated
21.06.2023, at page 160 of

Rs.98,54,689/'

0911.201

lNote:- 3
includedl

14 by thepaid Rs.98,54,591/-

reply

10.01.2018

lPage no. 116 ofreplyl
0ccupation

lPase replyl

2103.2018

t1
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llnit hand overletter d.ted 10.09.2018

lPage no- 133 ofreplyl
18. Conveyance deed dated \7.01.20t9

lPase no. 13s ofreplyl

B, Facts ofthe complaint

The complainants havc madcthc iollowrng submissions rn tbe complaintl

i. That somewhere around mid-2010, the respondent advertised about rls

new project namely "Palm Garde.s" situated in Sector-83, District

Gurgaon. The respondent painted a rosy pictu.e ol the p.oject in their

adve.tisenrent making tall claims and representing that the project aims

at proridirg exclusive luxury homes leaturing highest design standards

and premium amen,ties. The tag line ol the proiect as advertised by the

.cspondeDt was 'MORE t/,4 PPIN ESS PER SQUARE FOOT".

That believing the representations oithe respondeDt and on the lookout

lor an ndobe for himselt and his family, on 12.01.2011, the complainanls

booked a unir in rhe said project by making a payment oi Rs.7,50,000/

vide receipt no 645612 oaunit no PCN-05-12A03 in the said project The

complainant kept oD nraking payment as and when demanded by the

respondents. T,ll date the complain+t has paid a total sum of

Rs.99,19,859/- towards the unit in question, as and when demanded, as

against a total sale consideration of Rs.98,24,689/-.

iii. That as per clause 10(al of the said buyer's agreement, the respondent

proposed to handover the possession of the unit in queshon within a

period oi36 months from 09.08.2012 i.e., the dat€ of start ofconstruction

along with grace period of 3 months, i.e- by 09.11.2015. However, the

respondent iailed in handing over possession in accordance with the sa,d

agreement. The respondent demanded and got paid lrom the

complajnants a sum of Rs.24,16,313/- on different dates even before the
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start of construction starting from the date of booking i.e. 12.01.2011 till

date of start of excavation. Hoivever, the respondent failed in handing

over possession in accordance with the said agreenent. That afte., rhe

complainant contacted the respondent on several occas,ons regarding

wrongful demand of parking chirges and also some unfair and arbitrary

clauses in lhe ngreenrent. Also, a clarificatron was sought on the

developmcnt ofproject and the date ofdelivery. However, no satisfactory

received from the respondent. As per builder buyer

agreement, the due date of handing ove. possession comes out to be

09.11.2015. tloweve., the respondent failed in han.ling over the same as

per due date of possession.

That the complainant vide several E-mails requested the respo.dent to

handover the possession ol the unit after completing the remaining

.onstruction of the project and the unit as the project was nowhere

habitable tillSeptenrber,2020 butthe respondent lailed to make the said

proiect habitable. It is aurther to note that at the time of booking, the

respondent assured regarding the approach road for the project from the

National Highway but tilldatethe same has not been conskucted.

That th. rcspondent highligbted aDd represented to the complaiDantthat

the Project'Palm Gardens'shall be constructed on a land of 21.90 acre

and shall have the following salient and unique features at the time ol

deUvery of possession of their urit:

. 24 metre road leading to Palm Cardens with direct road connectivity
to NH-8 and Dwarka Expressway;

. 1.5 acre minigolfcoursej

. Vd.L ope.l rerrrrlCreer. \prerd ove-8d(re

. Interconnected theme parks and iormal concept gardensl

. Recreational and sports lacrlities rn the form of modern commun'ty
center and club consisting of swimming pool, splash poo1, bowling
al1ey, tennis, badminton and basketball courts, Gymnasiumi
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. Segregation ofpedestrian and vehicular movementsj

. Dedicated playareafor children;

. A Solar Power Plan! a Solar Photovoltaic Power Plant, LED Lamps for
th€ project and build,ngs to save on recurring electricity expenditure.
It is worthwhile to note that the eledricity expeoditure for common
ar€as and facilities and amenities is beingbo.ne by Complainants and
other residents in the aorm of payment of Common Electriciry
Expenditure ICAE) every month)

. Construction oframps,n common areas and facilities.
vi. That the complainant is agg.ieved on account of grossly staggering and

grave deficiencies iD their unit and proiect Palm Gardens. The

complainant has been severely traumatized by the gross deficiencies in

the prolect and unit. These have impacteE him phys,call, financially and

psycholosically as lollowsi r

Compl{ntno 7205 or 2022

That the net area on which 'Palm Cardens' is constructed is less than
an area of 21.90 acre which was represented by the respondent and
agreed upon by him at the t,me of booking th€ unit by the
(omplarnants and execut,on ofbuyerls agreement. Paim Cardens wds
ddverLrsed dnd licensed as to be d+eloped ds a res,dentral croup
hous.ne colony on the land measuring 21.c0 dcre. Bur now rl rs round
to be constructed on a net area ofody 17.84 acre which is 4.05 acre
less than area of 21.90 acre. !t was agreed that Palm Gardens was to
be developed on a big land parcel of 21.90 acre as was mentioned in
the brochur€s, buyer's agreement etc. The respondent sold the
project Palm Cardens and unit thereh to the complainant by making
repeated representations that Palm Gardens is being developed on a
vast land parcel of21.90 acre. Accordrogly, relying upon respondent s

declarations and representations aboutbigsjze otthe project, the sale
price was agreed upon. Dut now,t has traversed that respondent had
wrongly included the area consumed by 24 meter wide road and
similar HUDA roads running outside the premises and other
structures lor public use as be,ng part of Net area of 21.90 acre of
Palm Gardens- By doing this the respondent violated the rules and
regulations laid down by Department ofTo\{n and Country Planning,
Haryana and other terms and conditions of its licences granted by
Government of Haryana.
That the respondents have f,ailed to provide a metalled road access to
Palnr Gardens. Moreover it has Dot provided a direct road
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connectivity to NH-8 and Dwarka Expressway that was advertised as
to be a salient and unique teature oithis project. From Palm Gardens
there is no direct road connectivity to even any main road in the
Sector/Area. Location of Palm Gardens at the important junction ol
NH-8 and Dwarka Expressway and easy walkable connectivity was
highlighted as a salient and unique feature oi Palm cardens. Due to
absence oi a direct road connectivity to even main roads inside the
Sector/Area the residents ofPalm Cardens,ncluding the complainant
has to travel extra 3.5kms and then have to take a rough unplanned
un-metalled tortuous path (kutcha rastal to reach their homes in
Palm cardens. This tortuous un-metalled path (kutcha rasta)
traverses through unauthorjzed slums thathave mushroomed around
that path (kutcha rasta). Being an unplanned rough un-metalled path
(kutcha rasta) ,t is dark unlit, full ofd,tches and potholes and slush.
That the respondents represented and advertised a green area in
brochures, e-brochure, welcome l€tter, buyer's agreement, site plans
and many other advenisements (in elechonic and pr,nt media) by
markins it as an eight acre Central GreensArea. On suruey/inspection
the green area represented as Central Greens is found to be 3.65 acre
and not I acre. lt was found out by complainants and the,r architect
that site plan of Palm Cardens submitted for approval to and
sanctioned by appropriate authoritles in Covernment of Haryana
itsellshows that total aggregate greeil areA spread all over the project
Palm Gardens is of only 3.8936 acres size i.e. 15756.920 sq.mt
(17.78% of the Net Sire Area). This total gfeen area of3.8936 acres rs

scattered over whole of Palm Gardens in difaerent small pockeB or
green patcher. Respondent never +tended to provrde erght arre
green drea rn the projecl Palm Gardehs lherefore no such green rred
of8 acre was even planned or marked irt the slte and area details plan
ofPalrn Gardens submitted to and sanctioned by Department ofTown
aDd Country Planning (DTCP) Covernment of Haryana. This site plan
of Palm Cardens was sanctioned by DTCP Haryana o n 22.03.2072.
'Ihat the respondent ialsely and,ntent,onally misrepresented to them
that entire green area shown in the brochures and buyer's agreement
etc. belongs to him and is owned by him and therefore forms cent.al
greens area in the project. But later during suruey/inspect,on, that
green area was found ont to be a property oisome other third party.

[which has no relation with Respondent or Project) Material fact rs

that the land parcel/area that would have contributed to form I acre
Central green area was never acquired by .espondent till date while
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that had been falsely represented and wrongly shown to be part.if
premises of l'alm Cardens.

vii. 'l'hat the aloresaid irregularities clearly elucidate the misconduct on ihe

part of.espondentand that the respoDdeDt clearly violated ,ts brochures,

advertisements and representations m:de to genuine innocent home

buyers. l-his is clear violation ol Section 12 olthe Real Estate (Regulation

and DevelopmentlAct,2016. lh.rt it is pertinent to note that while under

clause 1.2 (c) of the buyer's agreement, upon delay payment by the

allottee, the respondent can cnarge 24r/o simple interest per annuDr,

however, on account of delay in handing over possession by the

respondent, he is 1iable to pay merely Rs.7.50/-per sq. ft. of the super

area tbr the period of delay as per clause 13(a) ofthe said agreement. lt rs

submitted that such clauses are totally unjust, arbitrary and amounts to

uniair hade practice as hel.l by rhc Hon'ble NCDRC in the case titled as

ShriSatish Kumar Pandey & Anr. v/s M.s Unitech Ltd. (14.07.2015) as

also in the iudgn)ent of Hon'ble Supreme Court in l/e€Ikomal Realtors

Suburbon ht Ltd vs. Uot and ort. (w.P 2737 ol2017).
'lh.rt dre iespondent highljghted and communicated that it wjll delivrr

the said unit to the complainant after completjng with specifications and

building/site layouts as mentioned in brochurc, buyer's agreement,

building/site layout plans etc. well within 39 months of start of

construction work but therc was an jnordinate delay,n handing over the

possession ofthe said unit.

ix That on 27.10.2018, the complainant received a handover advice letter

from the respondent after a delay olaround 3 years irom the due date of

posseseon ol the unit. That tlre .espondent is liable to pay d.layed

possession charges for every month ofdelay at the same interest rate lt
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Reliefsought by the complainants

'lhc conrplainants have filed the present compliant fo. seeking follolving

i Drrect rhe respondent ro n)ake rhe payment of interest on account of

delayed possession as per the Act of2016;

Direct the respondent to make the payment of HVAT;

Direct the respondents not to charge holdiog chargesi

Direct the respondents to charge delay paym€nt charges at equitable rate

which he charged jnte.est on account ol delayed paym€nt by rhe

That the respondent has failed to complete the project on time, .esulring

in extreme kind of financial hardship, mental distress, pain and agony to

the complainant along with the delay in handing over the possession of

the said unit, the respondent had lailed in providing the above mentioned

seve.al amenities, services as promised by the.espondents at the time of

execution of th. agreement.

'l'hat thc preseDt complairrt has beer iiled in order to seek interest on thc

delayed poss€ssion along with the other reliefs as mentioned in the Rcli.i

clause ol the complaint. That it is pertinent to bring to the notice of this

Authoriry that in the previous judgments issued by this Authoriry itled

as complnint no. 349 of 2018 and Complaint no. 268 of 2018 relating to

same p.oject, the Authority granted delayed possession charges at the

prescribed rate form the due date of possession till handing over of

possession. Accordingly, the same is requested to be g.anted in the
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OD the date or hearing, the authority explained to the respondent/promoter

aboLri the contravention as:lleged to have been committed in relation to

lection l1(4)(al ofthe Act and to plend guilty or not to plead guilty.

Reply by the respondent

l hc respondeDt has raised ccrtain prcluninary objcctions and has contested

lhe present complaint on !he lollowing grounds:

i lhat the compl:inants have got no locus standi or cause of action to file

the prcsent complaint. The present complajnt is based on an erroneous

interpretation ot the provisions of the Act as well as an incorrect

understanding ol the terms and conditions of the buyer's agreement

dated 20.05.2011. as shall be evident irom the submissio.s made in the

followirg paras olthe present reply. The respondent craves leave ofthrs

Authority kr retcr to and rcly upon the terrns ind conditions set out in

the buyer's agreement in dctail at the time of the hearing olthe present

complaint, so as to bring out the mutual obllgations and the

responsibilities olthe respondent as wellas the complainants.

ii. That the conrplainants arc cstopped by their own acts, conducl.

acquiescence, laches, omissions etc. from filing ihe present complaint.

'lhat the respondena has already offered possession of the unit in

question to the complainants, who have taken the possession of the unit

and also got the conve)ancc dced exccLrted in therr ravour, as such, the

respondent has already conrplicd wilh jts obligations under the buye.s

agreenrent. Ihe relieh sought in the ialse and frivolous complaint are

barred by estoppel. lt is relevant to submit that the conveyance deed of

the unrt rn question had alre.tdy been executcd in lavour ol the

conlpl.rinants ds early as on 17.01.2019, whereas the present complaint

has been filed on 09.11.2022, i.e. after almost 3 years 9 months and 23

days. The lack oi bona iidc ol the complainants are apparent that after

D.
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conclusion of the entire transaction on the execution of the conveyance

deed and the completion of all obligations of the respondent, ,t chose to

remain silent for such a long period and have approa.hed this Aurhority

to extort money. The complainants chose never to raise any claim

towards delay possession charges and were agreeable to rhe

compensation so awarded by th. respondent in terms oi the buyer's

agreement. That it needs to be highlighted thar respondent has credited

an anrount of Rs.23,536/ rowards TDS, Rs.96,497l- as EDC Interest and

Rs.2,95,509/- as compensahon for the delay in ofte.ing the possesson oi

the uDit. Hence, it is clear lrom the lack of any documentary prool

whereby the complainants may have raised any such additional claim or

ifthey nrayhave been dissaisned with the awarded compensation.

That the present complaint is not majntainablc in law or on facts. The

present complaint rais€s several such :ssues which cannot b€ d€cided in

summary proceedings. The said issues require extensive evidence to be

led by both the parties and cxanriration and cross-examination ol

winresscs ior propcr adjudication 'l herelbre, the disputes raised in the

present compiarnt can only be adtudicated by the C,vil Court. The present

complaint deservesto bedismissed on thisg.ound alone.

That the instant complaint is barred by limitation. It is also pertinent to

mention that thc complainants filed the complaint belore this Authority

alter the cxecution ol the co.veyance deed when all the terms and

conditions as per the buye.s agreement stand fulfilled in the eyes ollaw.

Thc prcscnt conrplaint has becn filed only to harass the respondent and

extort money. 'l'he compldi..rnls h,rving received the offer of possessron

on 21.03.2018 and havinB executed the conveyance deed on 17.01.2019

havc filcd the present Complaint on 09-77-2022, i.e. after a lapse ol 3

years 9 months and 23 days liom the date of execution of Conveyance
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Deed. ln view of the lacts as statcd above, the present Complaint deserves

to be dismissed with heavy costs.

v That the complainants have not come belore this Aurhoriry with clean

hands and have suppressed vital and material facts lrom this Authorir_v.

'Iheco -ectfacts aresetoutin the succeedingpa.asof the presentreply

vi. That the complaina.ts had approached the respondenr and expressed an

intcrest in booking an apartment in the residential group housing colony

dcveloped by the respondent and booked the unit in question, beanng

numbcr PGN-05-12A03, 12r floor, ]'ower 05 admeasu.ing 1850 sq. ft.

situated in the project developed by the respondent, knowD as "Palm

Cnrdens'at Sector 83, Village Khe.ki Daula, Gurugram, Haryana. That

thereaf(er the complainants vide application lorm dated 12.01.2011

applied to the rcspondcnt lor provisional allorment of a unit bearing

number PGN-05-12A03 in the project. The complainants consciously and

willfully opted lor a construction linked plan for remittance of the sale

consideration lor the unit in question and further represent€d to the

respondent that the complainants shall remit every installment on time

as per the paymcnt schedule. The respondent had no reason to suspect

bonafide oithe complainants. That the respondent issued the provisionnl

allotment letter dated 31.01.2011 to the complainants.

vii. That it nccds to be highlighted that the complainants we.e not

forthconring with the outstanding amounts as per the schedule of

payments.'lhe respondent was constrained to issue payment letters and

reminders to the complainants. lhe respondent had categoncally notifred

the con\rainaDts that they had dehuhed in rcmittance ol the amounls

due and payable by them. It was further conveyed by the respondent to

the conrplainants that in the event of iailure to remit the amoun(s
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mentioned in the said notice, the respondent would be constrained to

cancelthe prov,sional allotment of the unit in question.

viii. That subsequently, the respondent sent the buyer's agreement to the

SIARER-
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has rurrher been specrffed rn the <ame clause thdl the respondenl will bp

entitled to a grace pedod

time period for delivery

3 months. Clause 10[bl provides that the

possessron shall stand €xtended on the

complainants, which was executed betlveen the parties on 20.05.2011.

'lhat ihe buyefs rgreement wrs consciously and voluntarily executed by

the complainants after reading and understanding the contents thereoato

their full satisfaction. That the rights and obligations ofthe complainants

as well as the respondent are conrpletely and entirely determined by the

covenanis jncorporared in ihe buyer's agreement which continue to be

bindins upon the parties thereto with full lorce and effect. Clause 10[a) of

the buyer's agreement provides that subject to the allottee havin8

compljed with nll the terms and conditlons oi thc aB.eemeDt, and not

being in default ot the sanre, possession of the apartment would bc

h.nded over within :15 months from tbe date of start of construction lt

occurrence of delay for reasons beyond the controloithe respondent ln

terms ol clause 10(bl(iv) in the event of deiauh in payment oi amounts

demanded by the respondent as per the schedule of payment under thc

buyer's agreement, the tim. fbr delivery oi possession shall also stand

extendcd. As per clause 12{cl or the buyer's ag.eement provides thar

conrpensation lor any del:y in delivery of possession shall only be given

to such allottees who are not Ln def.rult of their oblisations envisaged

Lrnder the Agreement and who have not defaulted in paymcnt of

installments as per the payment plan incorporated in the Agreement.

Therefore, the complainants, being deiaulters, are not entitled to any

compensation rrom th€ respoDdent. That the complainants are conscious
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against the respondent. The complainants have inrentionally distorted

the real and true iacts and have filed the present complaint in order to

harass the llespo ndent and mou nt und ue press u re u pon it It is submrrted

that the filing of the present complaint is nothing but an abuse of the

'l'hat lunhe.more, in clause 12[d] of the buyer's agreement it has been

specified that in case of delay causcd duc to non-receipt ol occupation

certilicate, compl.non .ernficate or any other pe.mission/sanction from

the compctcnt authorities, no compensation or any other compensation

shall be payable to the allottees. It ne€ds ro be highlighted that rhe

respondent completed construction and had submitted an application on

29-06-2077 fu grant of occupation certificate belore the concerned

statutory authority. The occupation certjncate has been granted by the

concenred department vide memo dated 10.01.2018. It is respectfully

submittcd that oncs an application for grant oi occupation certificate rs

submrtted to thc concerned statutory nuthority the respondent ceases to

have any controlover the same. The grant ofoccupation certificate is the

p.erogative of the concerned statutory authority and the respondent

docs not exercise any influence over the same. Therefore, it is

respectfully submitted that the time period utilized by the conce.ned

statutory authority for granting the occupation certificate is liable to be

excluded lrom the time period utilized lor implementation ofthe project

'Ihat in the meanivhile, the project was registered underthe provisions ol

the A.t l{cgistration Ccrtilic.tc granted by the lta.yana Real Estate

Regulatory Authorjty vide memo no. HRLRA-I4Z /2017 /L772 daretl

2410.2017 Furthennore, the registration has been extended by this

Autho.iry vide cerrificate dated 02.08.2019. Without admitring or
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acknowledging in any manner the truth or legality ol the allegations

leveled by the complainants and without prejudice to the contentions oi
the respondent, it is respectfully submitted that the complaint prelerred

by the complainanrs js devoid of any cause ofaction. lt is submitted that

the registration olthe project was valid till 31.12.2019.

That the respondent on receipt of the occupation certificate, offered

possession or the said unit to the complajnant vide the letter ol offer oa

possession dated 21.03.2018. The complaiDants have failed to comply

with its obligations to take the possession of the unit in question. The

instant complaint is a gross misuse ofprocess of law. Therefore, no cause

ol action has accrued in lavor of the complainants in the facts and

circumstances of thc case.

'lh.rt the complainants did not have adequate lunds to remit the balance

payments requisite ior obtaining possession in terms of the buyer's

aereement and consequently in order to needlessly linger on the matter,

the complainants relrained from obtaining posscssion of the unit in

question. The complainants needlessly avoided the completion of the

transaction with the intent of evading the consequences enumerated 
'n

the buyer's a8reement. Therefore, there js no equity in favor ol the

complainants. Without adnriuing or acknowledgrng in any manncr thc

truth or correctness of the kivolous allegat,ons levelled by the

complainants and without prejudice to the contentions ofthe respondent,

that the allegcd inte.est irivolously and falsely sought by the

complnrnants ivas to bc construed fo. the slleged delay in delivery of

possession. Consequently, the complainants are liable lor the

consequences including holding charges, as enumerated in the buyer's

agreement, ibr not obtaining possession.



That the complainants approached the respondent in order to take the

possession of the said unit in quesrion. That an indemn,ty cum

undertakirg for possession dated 10.08.2018 was executed by

complainants in favour ol rhe rcspondenr on the mutual agreed terms

and conditions. Ihe complainants have duly taken the possession of rhe

unit in quertion. ]'he conveyancc deed in respect of the unit in question

has also been executed. Thar aitcr execution ol the unit handover letrer

and obtaininE of possession ol thc unit in question and after thc

execution ofthe conveyance deed, the complainants are leftwith no righr,

entitlement or claim against the respondent. The t.ansaction between the

complainants and the respondent stands concluded and no right or

liability can be asserted by thc rcspondent or the complainants against

the other. The instant conrplaint is a gross misuse ofprocess oilaw. The

contentions advanced by the complainant in the false and frivolous

complaint are barred by estoppel.

respondent even cred,ted an amount to the tune oa Rs.2,95,509/ as

compensation tor thedelayin offering the possessjon ofthe unit. Without

prejud,ce to the rjghts of the rcspondcnt, delayed interest il any has to

calculated only on the amounts deposited by the allottees/complainants

towards the basic principalamount olthe unit in question and not on any

.mount crcditcd by th. respondent, or any payment made by the

allottecs/complarnants tow.rds delayed payment cha.ges (DPC) or any

taxes/statutory payments etc.

xv. That without admitting or acknowledging in any manner the truth or

legality ol the allegations leveled by the complainants and without

prejudice to thc contentioDs of the respondent, the project has got

PaEe 16 al27

xiv That thc respondent has credited a sum oiRs.96,497l- as benefit as EDC

interest and Rs.17,591/- on account olearly payment rebate [EPR]. The
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delayed on account that the Contractor hired by the respondent i.e. ILIS

{NIls Infrastructure Leasing & Financial Servicesl, a reputed contractor in

real estate, started raising certain false and frivolous issues wirh rhe

respondent due to which they had slowed down the progress ofwork at

site. The respondent was constrained to jssue several letters ro ILFS

rcquesting it to proceed and complete the conskuction work in

accordance with the decided schedule. However, ILIiS continued with its

wanton acts ol insngating lrivolous and false disputes for reasons best

known to it. ]'he Respondent cannot exercise any influence ove. the

working of ILFS.

That without admitting o. acknowledging in rny manner the truth or

cor.ectness of the frivolous allegations leveled by the complainants and

without prejudice to the contentions of the respondent, it is submitted

that the so called interest wrongly sought by the complainaDts was to be

construed lor the alleged delay in d.livery of possessjon. An ofrer for

possession marks termination oa the period of delay, if any. The

complainants are not entitled to contend that the alleged period of delay

continued even after receipt ol ofier for possession.

'lhat the several allottees, ircludjng the complainants, have d€fault.d in

timely remittance ol payncnt ol installments which was an essential,

crucial and an indispensable requirement for conceptualization and

development olthe proiect in question. Furthermore, when the proposed

allottees default in their payments as per schedule ag.eed upon, the

lailure has a cascading efiect on the operations and the cost for proper

execution of the project increases exponentially whereas enormous

business losses beiall upon the.espondent. The respondent, despite

default of sevcral allottees, has diligcntly and earnestly pu.sued the

development olrhe proiect in question and has constructed the project in

&HARER]
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question as expeditiously as possible. That the construction ofthe tower

in which the unit in question is situated is complete and the respondent

has already offered possession of the unit ,n question to the

complainants. Thus, it ,s most respectfully submtted rhat the present

complaint dese es to be dismissed at the very thr€shold.

xviij. Without preiudice to the aforesaid preliminary objection! and rhe

contention ofthe respondent rhat unless rhe question of mainrainabiliry

is first decided, the respondent ought not to be called upon to fite the

reply on merits to the complaint, this reply js being filed by way of

abundant cnution, with liberty to file such furrher reply as may be

n.cessrry, in crsc thc complrinL is hdd to be nraintainable. All the facls

and submissions set out in the complaint are incorrect and are denred as

if the sanle are specifically set out herein and traversed, exfept those

which a.e specifically admitted herein. Further, the contents of the

Complarnrno. 7205 of 2022

E,

preliminary obje.tioDs, set out hereinabove, should be deem€d to be

incorporated in reply to all paras of the Complaint as well as ln reply to

rhe list oldates.

lurisdiction of the Authority

The preliminary objections r.rised by the.espondent regarding jurisdiction of

thc authority to eDrertajn the present complaint stands rejected. The

arrhority observed that it has territorial as well as subject matter jurisdiction

to adjudicatc the present complaint lorthe reasons given below.

E.l Territorialiurisdiction

As per notilication no- r/92/2at7-tTCP dated 14.12.2077 issued by Town

nnd Country Planning Department, Haryana the jurisdiction of Real Estate

Rcgulatory Authority, Gurugram shall be entire Gurugram District lor all

purpose with oifice situated in Gurugranr ln the present case, th€ project in

question is situated ivithin the planning area or Curugram District, therefore

?aCe lA ot 21
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authority has

plaint.

jurisdrcflon to deal w rh rhe

I

,
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t.

ll

section 11[4](a) of the Act provides that the promoter shall be responsible

per agreement fo. sale. Section 11(4)(al is reproduced

gi1tn" p,o,,or",,nou
(o) be respansible f.r all obligations, responsibilitjcs ond lunctont

ohdet the provtsons al this Act ot the rLtes ohd rcguldtions nade
thereun.letarto the ollanees as pe. the osreementlat sale, or ro
the osn.iortunolollottces, as thc.ase nd! be, titlthe conveyan.e
al dllthc apottnent1 tttots ar buildtnsi, os tha.ose nny be, to the
altanees, or the Lohnon arcas ta the osaciaLion oloitottees or
the conpetht authonty, os the coe oy be)

Secti on 3 4 - Functions of the Authorlry :

344 af the Act pravrls ta ene,e conplionce olthe abltsonons cast
up.n ttle pta'note.s, th. oll tees and thc rcal estote ogentsuhderthis Actund
the rulet anl ioLlatknan)od. nt.eurtler

So, in view ot the provisions of tht Act rtuoted abovc, the authonty hds

complete Junsdiction to decid€ the complaint regarding non-compliance ot

obLigations by the promoter as per provisions of section 11(41(a) of the Act

leaving aside conrpensation uhich is to be dec,ded by the adjudicating officer

iipursued by the conrplajnant at a Lare. srage.

Findings on the obiections raised by the respond€nt
t.l Objection regarding non entitlement of any relief under the Acr to the

cohplai na nt bei!s investors.
It is pleaded on behalf ol respondent that complainant is not "allottee but

inlcstor who has booked thc apn(n'crt in ques on as a speculative

invcstnrent in order to earn rental income/pront from its resale. The

ardrority observes that the Act is enacted to protect the interest ofconsumers

of the re:l estate sector. It is settlcd princilre ol interpretation that the

prcamble is an rntloduction of a statute ard states the main aims and objects

oi enacting a statute but at the same time, the preamble cannot be used to
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d.Lat the enacting provisions oitbe Act. Furthermore, it is pertinent to note

that any aggrieved person can file a complaint againsr rhe promoter il he

contrsvenes or violates any provisions ofthe Act or rules or regulations made

thcreunder. Upon careful perusalolall the terms and condirions oithe buyeas

ag.cement, it is revealed that the complainant is buyer and has paid a

considerable amount towards purchase of subject unit. At this stage, it is

inrportant to stress upon the delinition ol rhe term allortee under rhe Acr, and

thc same is reproduced below for ready referencel

'2(.1)'ollattee ih relotioh taa.eolestote protect meons the pe6oh to whon
u plat npantncnt a. buildtng o\ the cose noy be, has becn allotted,
sol.t(whethet at teehokt or leoeholdl o. othcryR tnnrle ed by the
pra atat, anti inchldcs tht p.tnt ||h. t,b\eguehtl! octturcs the sotd
allattnenL thtulh \ote, toh\let ot atherw& but docs not include o pers.n
ta whont such plot, aportncnt ot building at the case no! be, k given on

12 ID view oi above mentioned definition of allottee as well as the terms and

conditions ofthe buyer's ag.eement executed between th€ part,es,,t is c.ystal

clear that the complainant is allottee ns the subject unit allotted to him by the

respondent/promotcr. The concept of investor is not defined or reierred in

drc Act of 2016. As per definition under sect,on 2 oi the Act, there will be

'promoter' nnd allottee' and there cannot be a party having a status oi
'investor'.'l'he l\'laharashtra Real [statc Appellate Tribunal in its order dated

2901.2019 in appeal No.0006000000010557 titled as M/s srushti Sdnsotn

Dcvalapers Pvt Ltd. Vs Soryopriyo Leosing (P) Id. o,d onr. has also held that

drc concept of investor is not defined or relerred in the Act. Thus, the

contention of promoter that the allottees being an investor are not entitled to

protection ofthis Actalso stands rejected.

F.ll Objection regarding the complaint being barred by limitation.
13.'l'hrcounsellortherespondentsubmittedthatthecomplainantshavefiledthe

prcsent con)plarnt on 14.11.2022 lller cxecution oi conveyance deed on

17.01.2019. l herelore, the present complaint is ba.red by limitation. But the
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counsel lor the complainants submitted that limitation is not applicable qua

these proceedings, aDd submitted a copy olorder passed Hon'ble Real Enate

ll.gulatory Authority, Punjab wh.rcin it hrs been held that the benefits under

th. Act are not barred by limirarion
'l'hough both the pa(ies through their respective counsel advanced

nrbmissions with regard to the nlainirinabiliry oirh. compliant on the ground

ol thc limrtation bul in view ol s.ttl.d proposirion of law, rhe case of

complainant caDDot be thrown a\yay being barred by limtarion. As discussed

c.rnier, the subject unit was auotted on 30.01.2011. Though the possession of

drc unit was to be oflered on or beiore 09.11.2015 after completion of th.
protect but thc samc was offered only on 21.03.2018 atier receipt.f
o.cupation ccrtiflcate on 10.01.2018 and ultimately leading to execuhon of

conveyancc dced of the same on 17.01.2019. 5o, limitation if any, for a cause

o{ action would accrue to the complainant w.e.f. 21.03 2018. The present

coD arnt seeking dehy possession charses and othcr reliefs was filed on

l4 I 1.2022 which is 4 years 7 months and 24 days from the date of cause ol

rcuon. ln the present matter the three year period ofdelay in filing oathe case

aho after taking into account the exchsjon period lrom 15.03.2020 to

28 02.2022 would fall on 16.02.2023. ln view of the abovc, the Authority is of

thc view that the present complaint has been filed within a reasonable period

oi dclay and is not barred by limitation.

ln v'eu ofthe above, the present.omphint is flled within the limitation.

lliDdiogs on the reliefs sought by the colnplainants
6,1 Direct the respondent to hrke th€ payhent of interest on account of

delayed possession charges as per the Act ofZ016.
C.ll Direct the respondent to charSe delay payment charSes at equitable rate

ln the present complaint, the comphinants intend to continue lvith the project

and arc secking deLay possession chnrges as provrded under the provrso to

section 18(llottheAct. Sec.18[]lproviso reads as under:

I

G
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Provided that where an allattee doet not intend to withdruw lron the
project, he shall be Nid, bt the prcnotq, itbrcst Jot every n@th ol
delay, ti| the honding ovet oI the posssion, ot such rate N nor be
preyribed.

17. Claus€ 10(a) of the buyer's agreement provides for time period for handing

over orpossession and is reproduced below:

Lompla nrno 720c or 20ll

"Se.tlon fi: - Retutu olonount on,l .@penetion
13(1).llthe pronotet hih ta conplete at h unable to give possession oJ ah
opartnena plot, or bujldins -

lll

"10. POSSESSION
(o) Time of handing over th. Posscssio.

fibject ta E.ns ol thn clouse and subject ta Alknbeb) hovin!
ontplictl wtth all the tcms and conditiohs olthi\ lluyer s As.eemen.
rr.1 not ben! tn defuult un.let on! olthe prcvisi.ns olthis Bufer\
,1gtcen.rL ond cotnptiLlh.e with oll ntuvrDn' lbtnolibes.
dacuncnktlan ctc, as ttesqiben by the Conpony the Canponr
tt .pose\ ta hohtl ovet the possesion of the Unit within 36 (Thirty
six) nonths Ircm the .tote ol stotT ol.onsiu.tion subkct to
dn)el! coJnplion.e aI the prclisiohs of the Buyer's Asreenent br the
Alionee the Allatteeb) aarces and unddstands thot th. conpon!
.hott he entitted ta o sroce period oJ 3 (th.ee) hoaths, for
applying ond obtoini,g the contpletion .ertit.ote/ occupotion
.ertilicute i4 rcspect olthe Uniroad/otthe Proiect.

Due date of possession and admissibility of grace period: The buyer's

rgrcement lvas executed between the complainants and the respondent on

20 0s.2011 and as p.r clause 10(aJ of the agreement the respondent w.s

dircctcd to handov$ the possession ol thc unit withir .r period of within 36

('lh'rty sixJ months lrom the date ot start of construction with a a grace

period of 3 months for applying and obtaioing the occupation certificate in

rcspect of the complex. 'lhe said gr,rce period is allowed in terms of order

dnted 08.05.2023 passcd by the llon'ble Appellate T| ibttlal in Appeal No.433

oJ 2022 tilted os Emoor MGF Lomd Limited Vs Bobio Tiwori ond vogesh

Iiwo.i lvhcrein it has been held that rf the allottee wishes to contrnue lvrth

thc proje.t, he .ccepts the term ol the agreenrent regarding grace penod .f
three nrontlrs tor applying and obuiDiDg thc occupation certificate.
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Thcrelore, in view oi the above iudeement and considering the provisjons of

drc Acl the authorily is of the vi.w that, the promoler is entitled ro avail the

8rtrce period so provided in thc agreement for applying and obtaining rhe

occupation certificate. Therefore, the due date of handing over oi possession

comes out to be 09.11.2015 includins grace period of90 days.

Admlssibility of delay possession charges at prescribed rate ofinterestl
The proviso to section 18 provides that where an allottee does not intend to

withdraw trom the project, he shall be paid, by the promoter, interesr lor

every nlonth oldelay, tillthe handing over of possession, at such .are as may

bc presc.ibed and it his b.cn prcs.nbed under rule 15 ofthe.ules. Rulc 15

hrs been .eproduccd as underl

RuIe 15. Pres.ribed mte ol lnterest- lPtueitu to section 12, ection 1a
and sub rection 6) on.t subseetion (7) oJtqtion 191
(t) lorthepurpo*ofptofsotasection t2i section 1a; and sLbsectian.

U) ahd (7) oly.ron 19. the "inter6t ot the rote prescnbea shott be
the stdte tlankol tndio htlthen tndrytnol @tt.f t.ndtng tote +2%

P.avnled that tn Lae the stote Ednk ol tndid moryinol cast al
lendi.g ,ote (ttlCLR) is not ih use, t shall be reploced by such
benchtnotk lending rotes which rhe Stote Bonk ollndia nay lix ftotn
ttnctott e lar lendinq b the generul ptblic

l'h. lcgislature in its wisdom in the subordinate legislation under the rule 15

ollhe rules has deternrined the pres.ribed rate olinterest. 1he rate ofinterest

so determined by the legjdatu.e, is reasonable and ifthe said rule is followed

to award the inte.est, it willensure uniiorm practice in all the cases.

Co'rsequently, as per website of the State Bank ol India i.e., https://sbi.co.iD,

thc ftargjnalcost ollendingrate (inshort, MCLR) as ondate i.e.,15.04.2025 r
9.10%. Accordingly, tbe prescribed rate of interest will be marginal cost of

lending rate +20lo i.e., 11.100/0.

Rate of interest to be paid by complainant/allortee for delay in making

paymentsr Thc definitjon ol term intcrcsl as defincd under section 2(z!l ol

thc A.t provides that the rate of interest chargeable from the auottee by the

pnrmoter, in case ol default shal1 be equal to the rate ol interest which the

2A
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l
promoter shall be liable to pay the allonee, in case of default. The relevant

section is reproduced belowl

25. 0nconsideration of thedo€umentsavailableon recordand submissions made

by lhe paties regarding conk.vention

authority is satisfied that the respondcnt

as per provjsions of the Act, the

in contravention of the se.tion

11(4)(a) ol the Act by not handing over possession

a8rcement. Ily vi(ue of clause l0tal of lhe

by the due date as per the

20 05.201t 1, the possessron of the said unit was

buyer's agreement dated

to be delivered wrarrl, 36

GUl?UGRAIV

1zo) "interest'neons the totes ollnterest poyoble b! the plonoter ot the
ollattce, os the cose nay be
Etptahotioh fo. the puryaseal thsctouse
O the rote ol inLercn thu4teablc fron np ollottee by the prcnoter, in

cose af dekult, shdll be eqtut ta the rote al inrerest whtch the
ptatnDtet \hotlbe hable tu pay nF ollotee, n co* afdekutt)

[i0 the interen payablc bythe pra roterto theallottec shotlbelrod the
noE the prcnater teceivett the omount a. an! porc theteof till the
dote the onouht ot port thercaland interest theteon is refundetl, ontl
the interenpoyable b!theatlouee tathe p.onater shallbe lran the
dote the dllattee delouns n parnenttathe prunatet tilt the date tt r
poidi

24. lherefore, interest on the delay paymeDts fiom rhe complainant shall be

charged at th. prescribed rate i.e.,11.10% bythe respondent/pro moter which

is the same as is being granted to rhe complainant in case of delayed

possession charges.

O hitty six) nonths [rom
peflod of 3 months for

the date of stort of construstion with a grace

applying and obtaining completion certilicate

rcspcct ot lhe group housins complex. As far as

srace period is concerned, the same allowed for ihe reasons quoted above.

Thcrefore, the due date oi handj.e over possession comes out to be

09.11.2015. In the present case, the

the respondent on 21.03.2018 alter

complainant was olfered possession by

obtaining occupation

/or.upation rernfrcate rn

10.01.2018 lrom the competent authority. The authority is

view that there is delay on the part of the respondent to otrer physical
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possession of the allotted unit to the complainant as per the terms and

conditions of the buyer's agreement.

Section 19[10) oi the Act obligates the allottee to take possession ol the

subject unit within 2 months irom the date ofreceipt ofoccupation certificate.

In the present complaint, the occupation certificate was granted by the

conpetent au0rorily on 10.01.201{1. I{onever, the respondent offered the

possession ofthe unit in question to lhe complainant only on 21.03.2018, so it

can be said that ths complainant came to know about the occup:tion

cerliticate only upon the date ofoffer ofpossession. Therefore, in the interest

oI naturaljustice, he should be given 2 months'time from lhe date ofoffer of

possession. These 2 months' of reasonable Ume is being given io the

cornplainant keeping in mind that even after iDtimatio. of possession

practically he has to arrange a lot of logistics and requisite documents

including but not limited to irEpcction ofthe completely finished un,t but thLs

is subject to drat the unit being handed over at the time oftaking possession is

in habitable condition. 1t,s further clarified that the delay possess,on charges

sllnl be payable irom the due date ot possession i.e. 09.11.2015 till the expiry

of 2 months from the date of offer ol possession (21.03.2018) which com(s

out to be 21.05.2018.

A.cordingly, the non'compliance ofthe mandate contained in section 11[4)(i)

r.ad with section 18(1) of the Act on the part of the respondent is established.

As such the complainant is entitled to delay possessron charges at prescribed

rrte ol the interest @ 11.10% p.a. w.e.l 09.11.2015 tlll 21.05.2018 as pcr

provisions of section 18(1) ofthe Act read with rule 15 ofthe rules.

c.lll Dire.t thc rcspondent to make the pryhent ofHvAT,
G.lV Dire.tthe respondent notto chargc Holdingcharges,
'l'he above mentioned reliei sought by the complainants are being taken

togcther as the lindings rn one relief will definitely affect the resuk of th.

odrcr reliefand the same being interconnected.

21t
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29. In the above mentioned relief sought by the complainants the Aurhority

obserres that the financial liabilities berween the allotree and the promorer

come to an end after the execution ol the conveyance deed accept for the

statutory rights under the Act ot2016. The complainants could have asked ior
thc claim before the.onvcyaDce deed gol executed b.rween the parues.

:J(l Nloreover, the clause 13 of the convcyaDce deed dared 01.08.2019 is aLso

rclcvant and reproduced hereunder lorready reierence:

13 that the o.tuol, physical, vucunt pasestan ol the said Aportnent has
been hahded orcr to thc vcndee ond the Vendee hereb! canlims tuking
oy.r p,seJtn,r rl the sad Apottt enr / patkihg trtu..(, lram the
v. tto.s olter sutttfrino htnrte, / he5etl tharthe connructDn asokorhe
vorous atolloLions tik. eleLLiitcuttan wark, sonitary /i ihgs, wate/onA
sewetuge .ahn..toh etc. have been nade and pro,ided 

'n accordonce
wnh the drowns' designs ond specilcations as os.eed ond orc tn goad
ordct .n.l ond nian otu thot the Vend.e is lu y satkfed in thb reqor.t
and hos no .onpldint o. cloin ia respect of the orea ol the said
Apantnena ony itm olwork, noteriot, quolny oI work, installotion,
eon,pensatioa lot delay, il onf, with respe.t to the sak! AparTment,
etc . tl)etent

:j1. Therefore, after execution of the conveyance deed the complainant-allortee

cannot seek any reaund ol charges other than staturory benefits if any

pcnding. Once the conveyance dced is exe€uted .nd accounts have been

settled, no clainrs remains. So, no directions in this regard can be effectuated

ll. Dircctions ofthe Authority

32. llelce, the authority hereby passes thrs order and issues the iollowing

directions und.r section 37 of the Act to ensLrre compljance ofobligations crst

ufon the promoter as per the functio. entrusted to the authority under

sec(ion 3a[0:

i. The rcspondent is directed to pay the interest at the prescribed ratc i...

11.10 llo per annum fo. every month ol delay on the amount paid by lhe

complainant fron the due date ol possession i.e., 09.11.2015 till
21.05.2018 i.e expiry of 2 months from the date of offer of possessroD
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Filc be consigned to registry.

ComDlai.tn. 721J5o17077

(21.03.2018). Tbe arrears of inrerest accrued so far shall be paid to the

complainant within 90 days from the date ofthis order as per rute 16t2)

Also, the amount of compensat,on already paid by the respondent

towards compensation for delay in handing over possession shalt be

adjusted towards the delay possesslon charges to be paid by the

respondent in terms ofproviso to section 18(11 ofthe Act

The respondent shall not charg€ anything trom the complainant which is

notthe part ofthe buyer's agreement.

Complaint as well as applications, ds disposed otraccordingly.33.

34.

(Asho

l/l

4'^'
(Arun Kumar)

)t

Dated:15.04.2025
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