W HARERA

Complaint No. 435 of 2022

o] GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 435 0f 2022

Date of decision: 13.05.2025

Shri Mandeep Kaur
R/o: - House No. 2749, Ground Floor, Gali No. 13,
Ranjit Nagar, New Delhi- 110008 Complainant

Versus

M /s Ocean Seven Buildtech Privatﬁ Linitt'ad; 4
Regd. Office At: - 505-506, 5% Floor, B-4, Spaze |
Tech Park Sohna Road, Sector-49, Gurugmm

122018. _ _ Respondent
X

CORAM: \ '

Shri Arun Kumar ' Chairman

Shri Vijay Kumar Goyal ' Member

Shri Ashok Sangwan | Member

APPEARANCE: ' s '

Shri Mandeep Kaur Complainant in persion

Shri Arun Yadav Advocate for the respondent company

ORDER

The present complaint has been filed by the complainant/ allottee under section
31 of the Real Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the agreement

for sale executed inter se.
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Project and unit related details

Complaint No. 435 of 2022

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S. No. | Particulars Details

1. Name of the project Golf Heights, Sector 69, Gurugram, Haryana.
2. Project area 5.4125 Acres

3. Nature of the project Affordable housing project

4 DTCP license no.

28 of 2018 dated 02.05.2018

License valid till

Licensed area

5. HRERA registered/ not | Registered vide no. 17 of 2018 dated
registered 12.10.2018
HRERA registration valid 2010.2023 - |
up to (Including 6 mqrﬁsCDVID extension)
6. Building plan a@r al | 20, Elf?hfa \ %\
dated » J _A el |
7 Environment ;l-earance 10.10,2 ﬁ) i -}
dated [ I ') ,
8. Date of booking ? NA | T »f |
| 9, Allotment letter issued in | 14.03.2019 . O =
favour ofcnmp]ainahx un {Page no. 84 ofcomplaint)
110. | Unit no. 1 1804,.18 floor, Tower 1
: “1'(Page no.46 of complaint)
11. Unit admeasuring: 565 sq. F& of carpet area along with 99 sq. ft. of
balcony area
[Page no. 46 of the complaint]
12, Builder buyer agreement | 06.04.2019
~_|[Pageno.41 of complaint]
13. Possession clause as per | “The Company shall sincerely endeavour to

clause 5.2 of the

agreement

complete the construction and offer the possession
of the said unit within five years from the date
of the receiving of license (“Commitment
Period”), but subject to force majeure clause of
this Agreement and timely payment of
installments by the Allottee(s), However In case
the Company completes the construction prior to
the period of 5 years the Allottee shall not raise
any objection in taking the possession after
payment of remaining sale price and other
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charges stipulated in the Agreement to Sell. The
Company, on obtaining certificate for occupation
and use by the Competent Authorities shall hand
over the said unit to the Allottee for
his/her/their occupation and use, subject to the
Allottee having complied with all the terms and
conditions of the said Policy and Agreement to Sell
and payments made as per Payment Plan. It is
further agreed by the Allottee that the Developer
shall not be liable for delay in completion of
construction, in case of force majeure condition
and/or the delay is caused due to non-completion

pfcém;:_geﬁn of said Complex /building/unit. In
e event if @ number Allottee(s) are not paying
;ﬂm{ﬁg allments on time or a number of
Allo s withdrawn their application after
allotment of umi; or a number of units has been
cancelled t{u; to nfnpuyment of due installments
or aﬂrem:se

“*[Page no. 53 of complaint]

14.

policy

R B

d i

Possession n:lau@ ;a‘s‘ per

1(1vV) o Affo Housing Policy, 2013
All s&(ghmgecﬁrgff be required to be
necessarily completed within 4 years from the
approval  of b;hidmg plans or grant of
environmental clearance, whichever is later.
I‘!ﬂs date ghnf  referred to as the "date of
qq@“’n ﬁ project” for the purpose of

.Fﬁr'é licenses shall not be renewed
4 years period from the date of

15.

16.

Due date of possession

f mect

[calculaﬁed {rum ‘the date of environment
clearance date&t]iﬂjll] 2019 being later + 6
months as per HARERA notification no. 9/3-
2020 dated 26.05.2020 for the projects having
completion date on or after 25.03.2020)

Total consideration

Rs.23,09,500/-
[As per clause 4.1 of BBA at page 47 of
complaint]

17.

Amount paid by
complainant

the

Rs.15,58,917/-
(As per demand letter at page no. 94 of
complaint)
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&2 GURUGRAM
[ (Note:- During proceeding dated 13.05.2025,
the amount paid by the complainant
! inadvertently recorded as Rs.15,58,971/-)
18. Occupation certificate | Not obtained

Facts of the complaint

The complainant has made the following submissions in the complaint: -
L.

IL

11

That the complainant made an application in the standard format provided
by the respondent dated 29.10.2018 to book a type 2 apartment consisting
of 2 BHK having carpet area of 565 square feet with a balcony measuring 99
square for a total cost of Rs. 23,&5;5{]0’;! excluding the applicable GST,
making an advance payment of Hﬂ’lfs 475/- in the affordable housing
complex ‘Golf Heights' under the rgvenu_e astate of village Badhsahpur,
Sector-69 Gurugram, DIS‘tL'fl‘:l: Glgrugram, Hary‘ana,

That in response E.o afurementioned bnnki‘ng ‘application form, and
subsequent to the draw of lots held on 13.03.2019, the respondent allotted
unit no. 1804 in Tower 1 on the 18" floor. In this regard, a buyers’
agreement was executed on 06.04.2019. Th@fﬂaﬂer the complainant made
timely and regular payment up;m tht laerul demands raised by the
respondent from time to time

That the complainant wasled to b'eliéire thatth&-pﬂssessiun of the flat would
be handed over by the respnndent within 36 (thirty-six) months from the
date of issuance of t:he allotment Iletter The respundent under Article 5
clause 5.2 on possession undertook to complete the construction and offer
the possession of the said unit within five years from the date of the
receiving of license, but subject to force majeure clause of this agreement
and timely payment of installments by the allottee(s). It is pertinent to note
that the respondent was issued the license no. 28 of 2018 dated 02.05.2018,
and approval of building plans of Affordable Group Housing Colony under
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DTCP License No. under Memo No. ZP-1236/ AD- RA/ 2018/ 21455 dated
20.07.2018 was obtained by the respondent.

That the respondent has till date not started construction in Tower 1 where
the complainant has been allotted the flat. In spite of the complainant’s
regular enquiry regarding the status of construction and construction
updates, the respondent has refused to commit a firm date of completion of
the flat allotted to the complainant. It is pertinent to note that the
complainant has already made a tu{alpayment 0of Rs.15,58,971 /- as on date.
That on account of stoppage of wﬂrk, and extremely slow progress in
construction, DTCP in its meeﬁ‘ng held on 03.11.2020 directed the
respondent to refrain from raising d&m§nds from the allottees including the
complainant herein The respondent, shnwﬂng utter disregard to the
directions of the DTCP raised demands date&}23.02.2021 and 22.08.2021,
both of which were received by the complainant on the same day in August
2021. ' !

That the DTCP yet agam in their mpeting held on 17.11.2021 directed the
respondent from raising any further de:nanl:l on the basis of the slow
progress of construction in the project. The respnndent has ignored the
directives of DTCP and has been persisting with demands which are
unlawful because the construction in Tn?vgrfg';'whére the complainant has
been allotted the flat has not even started.

That the complainant vide email dated 23.01.2022 bearing subject:
“Complaint against willful contempt of your orders by OSB (Ocean Seven
Buildtech Pvt. Ltd.) License No. 28 of 2018 apprised the fast practices
adopted by the respondent. Because of the complete insensitivity on the

part of the respondent, the complainant has suffered heavy financial loss
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and mental agony because of the elongated and continuing delay in getting

possession of the apartment. Hence, the present complaint.
Relief sought by the complainant: -
The complainant has sought following relief(s):

[. Direct the respondent to refund the entire paid-up amount along with
prescribed rate of interest from the date of each payment till its realization.
(An application for amendment of relief sought seeking refund of the entire
paid up amount along with interest instead of delayed possession charges)

The present complaint was filed on 23 @2,2022 On 28.07.2023, the respondent
was given one last opportunity tu ﬂie tha reply within 3 weeks, but the
respondent failed to comply with the ﬂrders of the authority. Hence, despite a
lapse of two year from the:d_'?t_e of filing and;mqrg;g\an seven months from the
date of publication of notice on the'ﬂ'émpapem,'s?i‘g_!&_espundent has failed to
file reply within the stipulated timeframe. In view of the conduct of the
respondent, on 08.12.2023, the authority is left with no option but to striking
off the defence of the respdnd'l?.nt. /

-. 1'|;|
iy

Written argument filed b? the I‘Hpundent
The respondent has filed the written argtument on 11.02.2025, contesting the

complaint on the following grounds:

[.  That this Authority lacks ju_risdictiun to gﬁj,udi;ate upon the present
complaint as vide clause 16.2 of the builder buyer agreement both the
parties have unequivocally agreed to resolve any disputes through

arbitration.

[1. That the complainant is a willful defaulter and deliberately, intentionally

and knowingly have not paid timely instalments.

[1l. That starting from February 2023, the construction activities have been
severely impacted due to the suspension of the license and the freezing of
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accounts by the DTCP Chandigarh and HRERA Gurugram, respectively.

Complaint No. 435 of 2022

This suspension and freezing of accounts represent a force majeure event
beyond the control of the respondent. The suspension of the license and
freezing of accounts, starting from Feb 2023 till date, have created a zero-
time scenario for the respondent. Further, there is no delay on the part of
the respondent project as it is covered under clause number 5.5 force

Majeure, which is beyond control of the respondent.

[V. That the final EC is CTE/CTO which has peen received by the respondent
in February 2018. Hence the start datg of project is Feb 2018 and rest

details are as follows.

cmmm n‘ ,

ictions
Project cg@eﬁnn Date "\ Feb-22
Covid lock'down waiver "~ 18 months
NGT stay (3 months approx. for every.
year)i.e. 6*3 | 18 months
Total Time extended to be extended (18+18) |
months / 36 months
Accounts freezed & license suspended | " Feb 2023 till date

further time to be extended till the

unfreezing of the accounts.i.e. Febs Nov 2023 |

(10 months) ' Nov-23

Final project completion date (in case project
is unfreezed) further time would be added Ve

till unfreezlng the acmunts ey Nov-25

As per the table ‘given abqve the ﬂnal date for the completion of

construction is Feb 25 in case the accounts are unfreezed by the competent
authority on the date of filing this reply. From Feb 2023, the license has
been suspended and accounts have been freezed by the DTCP Chandigarh

and HRERA Gurugram.
7. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on the

basis of these undisputed documents and submission made by the parties.
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Jurisdiction of the Authority
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The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town and
Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint. , -
f el TNd
EIl  Subject matter jurisdiction
Section 11(4)(a) of the Ac¢t, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder: (4
Section 11 AN | &
(4) The promoter shall- -
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to'the allottees-as per the agreement for sale, or to the
association of allottees, as the case-may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, tothe allottees, or the
common areas to the association of allottees onthe competent authority,
as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast

upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, inview of the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later stage.
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Further, the authority has no hitch in proceeding with the complaint and to

Complaint No. 435 of 2022

grant a relief of refund in the present matter in view of the Judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil), 357 and
reiterated in case of M/s Sana Realtors Private Limited & other Vs Union of
India & others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022 wherein

it has been laid down as under:

"86. From the scheme of the Acrtqﬁ-which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is that
although the Act indicates the dtm‘m:bexpress.-ans like ‘refund’, interest;,
‘penalty’ and ‘compensation’, a qqryamt reading of Sections 18 and 19
clearly manifests that wﬁe& it comes to.refund of the amount, and interest
on the refund amgunt, or dirét;t.r‘ngﬂﬂhxnﬁbr wof interest for delayed
delivery of possessian, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the outcome of
a complaint. At the same time, when it comes to a question of seeking the
relief of adjudging compensation.and interest therean under Sections 12,
14, 18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the callective reading. of Section 71 read with
Section 72 of the Act ifithe adjudication under Sections 12, 14, 18 and 19
other than compensation as envfsaqu,«f extended to the adjudicating
officer as prayed that, in our view, mayintend to expand the ambit and
scope of the powers and functions of the adfudicating offi cer un der Section
71 and that would be against the mandate of the Act 201 6"

Hence, in view of the al;thorltatWE pmlluuncement pf the Hon'ble Supreme
Court in the cases mentioned above, _I;h_e a_gpth_nri_ty ‘has the jurisdiction to
entertain a complaint seeking refund ﬂf-th_f-‘: amount and interest on the refund
amount.

Findings on objections raised by the respondent in the written submission:-

F.1  Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of any

dispute. The authority is of the opinion that the jurisdiction of the authority
Page90f 18
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cannot be fettered by the existence of an arbitration clause in the buyer’s

Complaint No. 435 of 2022

agreement as it may be noted that section 79 of the Act bars the jurisdiction of
civil courts about any matter which falls within the purview of this authority,
or the Real Estate Appellate Tribunal. Thus, the intention to render such
disputes as non-arbitrable seems to be clear. Also, section 88 of the Act says
that the provisions of this Act shall be in addition to and not in derogation of the
provisions of any other law for the time being in force. Further, the authority
puts reliance on catena of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy & Anr.
(2012) 2 SCC 506, wherein it has been held that the remedies provided under
the Consumer Protection Act are in aﬁ&iﬁqﬂi’ tui'ﬁnd not in derogation of the
other laws in force, mnsﬁqﬁently the a_u_t'ht;i"itjr-ﬁﬁpld not be bound to refer
parties to arbitration even if the agreement h'tetween the parties had an
arbitration clause. Therefore, by applying same analogy the presence of
arbitration clause could not be construed to t'ake-'a*#ajr the jurisdiction of the
authority. " :

Further, in Aftab Singh and ors. Vs. Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided on 13.07.2017, the National Consumer Disputes
Redressal Commission, New Dethi (NCDRC) has held that the arbitration clause
in agreements between the complainants and bui!ders could not circumscribe
the jurisdiction of a consumer. Further, while considering the issue of
maintainability of a complaint before a consumer forum/commission in the fact
of an existing arbitration clause in the builder buyer agreement, the hon'ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in
revision petition no. 2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the Constitution of India, the law declared by the
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Supreme Court shall be binding on all courts within the territory of India and

Complaint No. 435 of 2022

accordingly, the authority is bound by the aforesaid view. Therefore, in view of
the above judgements and considering the provision of the Act, the authority is
of the view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA Act,
2016 instead of going in for an arbitration. Hence, we have no hesitation in
holding that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to arbitration
necessarily. e

Findings on the relief sought by the complainant.
G.I  Direct the respondent to refund the paid-upamount along-with interest.
The complainant was allntted.a unit bearing no, 1804, 18" floor, in tower-1, in

the project of the respondent at the sale cnnsidera_ﬁnn of Rs.23,09,500/- under
the Affordable Group Housing Policy 2013. The possession of the unit was to be
offered within 4 years fraiﬁ_t};e.appravalyuf building plans (20.07.2018) or from
the date of environment clearance [19.10_2019}._ whichever is later, which
comes out to be 10.10.2023 calculated ﬁ-‘qm_t&& d;ite of environment clearance
being later. Further, as per HARERA -notification no. 9/3-2020 dated
26.05.2020, an extension.of 6 months is granted for the project having
completion date on or after 25.03.2020. The i:ﬂﬁ:i'fﬂeti'nn date of the aforesaid
project in which the subject unit is being allotted to the complainant is
30.11.2021 i.e., after 25.03.2020. Therefore, an extension of 6 months is to be
given over and above the due date of handing over of possession the due date
of possession in view of notification no. 9/3-2020 dated 26.05.2020, on account
of force majeure conditions due to outbreak of Covid-19 pandemic. Therefore,

the due date of handing over of possession comes out to be 10.04.2024.
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17. The complainant has paid a sum of Rs.15,58,917 /- towards the subject unit and

Complaint No. 435 of 2022

initially, filed the said complaint for seeking delayed possession charges along
with possession. On 28.11.2024, the complainant has filed an application with
regard to amendment for change of relief for delayed possession charges to
refund of the entire paid-up amount along with interest. During proceeding
dated 13.05.2025, the counsel for the respondent stated that on instruction of
the respondent company the refund may be allowed under the Affordable
Group Housing Policy, 2013.

18. Inthe present complaint, the complainant int.énds to withdraw from the project
and is seeking return of the amount psﬂb?he_r in respect of subject unit along
with interest. Sec. 18(1) of the Act is I‘Eﬁﬂédgﬁedbl&lnw for ready reference:

“Section 18: - Return of amount and "cnm;:ens&ﬁnn
18(1). If the promater fails to complete or is unable to give possession of an
apartment, plot, or building. -
(a)in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or
(b)due to discontinuance of his business as @ developer on account of
suspension or revocation of the registrationundenthis Act or for any other
reason, !
he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available,
to return the amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as may be
prescribed in thf@iﬁeﬁpff‘h&{uq‘fn};@ﬁgfﬁ@p inthe manner as provided
under this Act: i _ )
Provided that whére an allottée does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be prescribed.”
(Emphasis supplied)
19. As per clause 5.2 talks about the possession of the unit to the complainant, the

relevant portion is reproduce as under:-

“5.2 Possession Time
The Company shall sincerely endeavor to complete the construction and
offer the possession of the said unit within five years from the date of the
receiving of license ("Commitment Period"), but subject to force majeure
clause of this Agreement and timely payment of installments by the
Allottee(s). However in case the Company completes the construction prior
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to the period of 5 years the Allottee shall not raise any objection in taking
the possession after payment of remaining sale price and other charges
stipulated in the Agreement to Sell. The Company on obtaining certificate
for occupation and use by the Competent Authorities shall hand over the said
unit to the Allottee for his/her/their occupation and use, subject to the
Allottee having complied with all the terms and conditions of the said Policy
and Agreement to sell and payments made as per Payment Plan.”

At the outset, it is relevant to comment on the preset possession clause of the

Complaint No. 435 of 2022

agreement wherein the possession has been subjected to all kinds of terms and
conditions of this agreement and application, and the complainant not being in
default under any provisions of these agreements and compliance with all
provisions, formalities and documentation as prescribed by the promoter. The
drafting of this clause and incnr_puratiuh--bf'ﬁuch conditions are not only vague
and uncertain but so heavi}yllpad'égi'iﬁr;i’é.ﬁugg af:ﬁhe promoter and against the
allottees that even a single default by the alintteg’ﬁ in fulfilling formalities and
documentations etc. as prescribed by the prqmntés_r may make the possession
clause irrelevant for the purpose of allottees and the commitment date for
handing over possession stes its meaning, The mmrpnrauun of such clause in
the buyer's agreement by the promoter is not nnly in grave violation of clause
1(iv) of the Affordable Housing Policy, 2013, but also deprive the allottees of
their right accruing after delay in possessmn. This is ]ust to comment as to how
the builder has misused hls dpminant p(ﬁmun and dvafted such mischievous
clause in the agreement and the allottees are I_efh;ftth no option but to sign on
the dotted lines.

Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion of
all such projects licenced under it and the same is reproduced as under for
ready reference:

1 fiv)
“All such projects shall be required to be necessarily completed within 4 years
from the date of approval of building plans or grant of environmental

clearance, whichever is later. This date shall be referred to as the "date of
commencement of project” for the purpose of the policy.”
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Due date of handing over of possession: As per clause 1(iv) of the Affordable

Housing Policy, 2013 it is prescribed that “All such projects shall be required to
be necessarily completed within 4 years from the date of approval of building
plans or grant of environmental clearance, whichever is later. This date shall be
referred to as the "date of commencement of project” for the purpose of this policy.
The respondent has obtained environment clearance and building plan
approval in respect of the said project on 10.10.2019 and 20.07.2018
respectively. Therefore, the due date of possession is being calculated from the
date of environmental clearance, being]aten Flurther an extension of 6 months
is granted to the respondent in view of nunf'catmn no. 9/3-2020 dated
26.05.2020, on account of outbreak of Cn\rid 19 pandemlc Therefore, the due
date of possession comes out to be 10.04.2024.

Admissibility of refund along with prescriﬂed rate of interest: The
complainant is seeking-ré_fulnd the amount paid by them along with interest
prescribed rate of interest. However, tl'1|e allottee int ud to withdraw from the
project and are seeking refund of the amount pajd by them in respect of the
subject unit with interest at prescribed rate as p::nvided under rule 15 of the

rules. Rule 15 has been reprﬂdm:ed as under:

Rule 15. Prescribed rate of Iniem&r llPr’nvﬁq l.‘n section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time for

lending to the general public.

24. The legislature in its wisdom in the subordinate legislation under the provision

of rule 15 of the rules, has determined the prescribed rate of interest. The rate
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of interest so determined by the legislature, is reasonable and if the said rule is

Complaint No. 435 of 2022

followed to award the interest, it will ensure uniform practice in all the cases.
Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate (in short, MCLR) as on date i.e, 13.05.2025 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the al]nttee, in cas& “of defau]t. The relevant section is

reproduced below: s o i
“(za) “interest" means the rates of interest payable by the promoter or the
allottee, as the case may be. i
Explanation. —For.the purpose of this clause—

(i) the rate of interest ﬂh&ryeab!e from the allottee by ﬂae promoter, in case of
default, shall be eqrqrﬂ to the.rate of interest which the pmmater shall be liable
to pay the allottee, i case of default; '¥

(ii) the interest payable by the  promoter to the allottge shall be from the date the
promoter received the amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the interest payable by the
allottee to the promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;*

On consideration of the documents available on record and submissions made
by both the parties, the authority is éﬂﬁ&ﬁeé' that the respondent is in
contravention of the Section 11(4)(a) of the Act by nothanding over possession
by the due date as per the agreement. By virtue of clause 1(iv) of the Affordable
Housing Policy, 2013, the respondent/promoter shall be necessarily required
to complete the construction of the project within 4 years from the date of
approval of building plans or grant of environmental clearance, whichever is
later. Therefore, in view of the findings given above, the due date of handing

over of possession was 10.04.2024.
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It is pertinent to mention over here that even after a passage of more than 6.1

Complaint No. 435 of 2022

years (i.e., from the date of BBA till date) neither the construction is complete
nor the offer of possession of the allotted unit has been made to the allottee by
the respondent/promoter. The authority is of the view that the allottee cannot
be expected to wait endlessly for taking possession of the unit which is allotted
to him and for which he has paid a considerable amount of money towards the
sale consideration. It is also to mention that complainant has paid almost
67.50% of total consideration till 2021. Further, the Authority observes that
there is no document placed on record from which it can be ascertained that
whether the respondent has applied fnf-btéﬁp,atinn certificate/part occupation
certificate or what is the status of cﬁnﬂrﬂcﬁ:bn of.the project. In view of the
above-mentioned facts, the dllottee intends to withdraw from the project and
are well within the rightto.do the same in view nfséctiqn 18(1) of the Act, 2016.
Moreover, the occupation certificate/completion certificate of the project
where the unit is situated ﬁgs still not been uﬁmiﬁed by the respondents
/promoter. The authority is of the view that the allottees cannot be expected to
wait endlessly for taking possession of the al:!uttéd unit and for which he has
paid a considerable amount towards the sale censideration and as observed by
Hon'ble Supreme Court of India in Iﬁn.-éacﬂ'ﬂéﬂlﬁél Pvt. Ltd. Vs. Abhishek
Khanna & Ors., civil appeal no. 5785 of 2019, decided on 11.01.2021

“... The occupation certificate is not available even as on date, which clearly

amounts to deficiency of service. The allottees cannot be made to wait

indefinitely for possession of the apartments allotted to them, nor can they be
Further, the Hon'ble Supreme Court of India in the cases of Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. (supra) reiterated

in case of M/s Sana Realtors Private Limited & other Vs Union of India &
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others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. observed as

under: -

Complaint No. 435 of 2022

“25. The unqualified right of the allottee to seek refund referred Under Section
18(1)(a) and Section 19(4) of the Act is not dependent on any contingencies
or stipulations thereof It appears that the legislature has consciously
provided this right of refund on demand as an unconditional absolute right to
the allottee, if the promoter fails to give possession of the apartment, plot or
building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which is
in either way not attributable to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the period of
delay till handing over possessioﬂ m‘.rt.’hz fg.':e prescribed.”

The promoter is respnnsubie for a]l nbligatluns. respanmhilines and functions
under the provisions of the Act of 2016, or'the rules and regulations made
thereunder or to the allottees as per agreement for sale under section 11(4)(a).
The promoter has failed to mmpl&te or is unable to give possession of the unit
in accordance with the terms of agreement for saTl‘e or duly completed by the
date specified therein. Accﬂrdiugly. the promoter is liable to the allottee, as he
wishes to withdraw from the project, w:thﬂut.pr_ajudlce to any other remedy
available, to return the amount reeewad by"mm in respect of the unit with
interest at such rate as rﬁaﬁ’be pres&n -.'-"

Accordingly, the non-compliance of the mt;mdate mntamed in section 11(4)(a)
read with section 18(1) of the Act on the partof the respondent is established.
As such, the complainant is entitled to refund of the entire amount paid by them
at the prescribed rate of interest i.e.,, @ 11.10% p.a. (the State Bank of India
highest marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the actual date of
refund of the amount within the timelines provided in rule 16 of the Haryana

Rules 2017 ibid.
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H. Directions of the authority

33. Hence, the authority hereby passes this order and issue the following directions

under section 37 of the Act to ensure compliance of obligations casted upon the

promoter as per the functions entrusted to the authority under section 34(f) of

the Act:

i.

111,

The respondents/promoter is directed to refund the amount of
Rs.15,58,917/- paid by the complainant along with prescribed rate of
interest @ 11.10% p.a. as prescribed under rule 15 of the rules from the
date of each payment till the date of refund of the deposited amount.

A period of 90 days is givan: tifr;'filt!' respondent to comply with the
directions given in this. urde; fajlmg w?uch legal consequences would
follow. ' (

The respondent is further directed not to create any third-party rights
against the subject unit before the full realization of paid-up amount along
with interest thereon to the complainant, alnd even if, any transfer is
initiated with respect to subject unit, the remwahte shall be first utilized

for clearing dues of allottee-complainant

34. Complaint as well as appllcatiuus 1fang,f Tand dlﬁpusgd off accordingly.

35. Files be ccmstg ed to registry.

v)—
(Vijay Kumar Goyal)

Member

W

(Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.05.2025
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