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I The present complainthas b€en ffled by dle conplqinant/allottee undersection

3l ofthe RealEstate (Regulation and Development) Act,2016 (in short, theActl

read with rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 (in short, the Rulesl for v,olation of section 11(4)(a) of the Act

wherein it isin.eralia prescribed that the promoter shall be responsiblefor all

obligations, responsibilities and functions under the provisions oftheAct orthe

Rules and regulations made there underorto the allottees as per theagreement

lor sale executed interse 
pase l or la
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Proiectand unit related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if
any, hav€ been detailed in the followrng tabularform:

ColfHeishrs, Se.tor 69, Gurusrum. Haryanr.

Affordable housi.s Droiect

ComDlainlNo.43Sof 2022

28 of2018 dated 02 ol2o13
01.05.2021

20.t0.2423

20.07.2414

Regtstered vide no.
12.10.207I]

li
HFLRA reSrstranon v.ld

Ddrtlr aOVll) exnij.nl

10.

11

Building plan approval

\A
Allotmenr lerrcr issxed in
hvou, olcom.lainant on lr.'tL tu !a otc.nrt,., ntl

l
555 sq, ft. of carpet area alone with 99 sq.

1804, 18,rfloor,'Iowcr l
tP.rgc no 46 ol conr!Lanrtl

I LP.uq!t! a6 oIlE c9!!!4u!
Burlderbuycr agrecment

Possession clause as per
clause 5-2 of the

intl
stnceel! ekdeovout to
n ond oller the po$esnoo
lve y@B hM tte itote
tkqse ('Commtd,t t
t force naFurc ctause aI

tinelv ,oynent oI
ttee(s), HowM tn cose
rhe constru.aon pnat to
p AllateP \hall n.r rniw
ry the posesioh ofter

' sote ricg orl gthet

[Pase no. 41 of cdmpla

con plete the con struti.
of the ei.l unit vtthin I
ol the receivtng ol
Peno.l"), but subject k
thk Agrcenent and
installnents bt the All.
the canpah! conpletes
the penod of 5 tears th
on! objection in tukn
Palnent af renoinins

't2
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cha.ges stipulated in the Aqreenent to Sell. The
Conpany, on obtaining certificate lot oc.upotton
ond t* bv the ConDetent Authorities sholl hond
ovcr tni soid ;nit to the Allotte for
his/her/their occupation dhd !e, lublect to the
Allonee havlhg .ohplEd wnh oll the tetds ontl
.ondtbonsofIhesoid Policy ond Agreene taSell
ond paynents aode os per Polhehr Plon. tt 6
ftrther osreed by the Alloftee thar the De'etoper
,hott not be ttoble lat delay tn rtnptenon ot
connruction, in cae ol force hojeurc condition
ond/ot the delo! ts Ltu\ed dte ta non conplenon
al.onstructlon oJ satd Conplet /buil.lhg/uniL tn
thp q.nt t[o nunber A otee(s) o.e not paytn,)
due tnstollnents on ttne ot o nunb.r oI
Allottbe(t) thqs wtthdt own then opplicaron allet
ottotnent oI untt or o nunbet al unts hos been
Lontelled dte to hpnpolnent oI due tnsbttnatB

,pe no 53.f.6mnl:inr
1(tv) oI the AJlordobte ttousins Potiqt,20t 3

Rs.23,09,500/-
lAs p€r clause 4.1 of BBA at paAe 47 of

Rs.15,58,917l-
(As per denald letter at page no. 94 of

All such protects sholl be requred to be
necesilrtl! completed within a years ftoh the
apprcrol ol brildihq plons or oront.t
c riro,nentol cleoronce whichever k lot.t
This dote sholl be reletred ta as the date ol
connenedeht ol ptukn'lor the purpoe .f
this palq. The licenses sholl not be rcnewed

1004.2024
(nlculared trom th. datc oI cnrironhut
dearan.e dated 10.10.2019 beinB later + ri

nonths as per IIARERA notification no. 9/3
2020 dated 26 05.2020 for the !.otects having
co$plctLoD dat. otr or aftcr 25.03.20201

beyond the eid 4 yeors period lrom the date ol
comnenLcneht ol Droi?t t.

Due date ofoossession

ll

1i
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Rs.15,58,e71l.

(Note: Durin8 proceedin8
th€ amount paid by

dated 13.05.2025,

Facts ofthe complaint

The complainanthas made the fo llowing subnissioDs in the complaint:-

I That the complajnant made an application iD the standard format p.ovided

by $e respondeDt dated 29.10 2018 to book a type Z apartment consisting

oi2 BHK having carpet area o1565 square feet with a balcony measuring 99

square for a total cost ol Rs.23,09,500/-excluding the applicable GsT,

making an advance payment of Rs.115,475l in the affordable housins

complex Coll Heights' under the revenue estate of village Badhsahpur,

Sector 69 Gurugram, District Gurugram, Haryana.

11. That in response to aforementioned booking application aorm, and

subsequent to the draw oflots held on 13.03.2019, the respondent allotted

unit no. 1804 in Tower 1 on th€ 18 floor. In this .egard, a buyerJ

agreement was executed on 06.04.2019. Thereafter, the complainant made

timely and regular payment upon the lawful demands raised by thc

.espondent lrom time to time.

1ll Thatthe complainantwas led to believe thatthe possession oithe flat would

be handed over by the respondent within 36 [thirty six) months from the

date of issuance oF the allotment l€tter. The respondent under Article 5

clause 5.2 on possession underiook to complete the construction and oller

the possession of the sajd unit wrthin five years from the date ol the

.eceiving of ljcense, but subiect to force majeure clause ol this agreement

and timely paymentofinstallments by the alloEee(sl. ltis pertinentto note

thatthe respondent was issued the license no.28 of2018 dated 02.05.2018,

and approval ol build ing plans ofAffordable G.oup Housing Colony under

Occuoation ce.ti6..te

B.

3.

1u
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complainant has been allotted the flat. In spire of the complainantt

IA

1F

N

obtained by (he respondent.

under Memo \o. ZP-123bl Ao- RA/ 2018/ 21455 dated

1V respondent has fllldate not started ronslrucrion rn Tower I where

G
D'

2(

TI

\[TRUGR

CP Lic

07.20"

regular enquiry regarding the status ol construction and construction

updates, the respondent has ref$ed to commit a firm date ofcompletion ol

the flat allotted to the complainant. It is pertinent to note that the

complainant has already made a total payment ofRs.15,58,971l- as on.late.

That on acconnt oi stoppage of worli and extremely slow progress in

construction, DTCP in its meeting held on 0311.2020 di.ected the

respondent to relrain lrom raising demands irom the allottees including thc

complainant herein. The respondenl showing utter disregard to the

directions of the DTCP raised demands dated 2 3.02 -2021 and 22-08-2021

both ofwhich were received by the complainant on the same day in August

2021-

That the DTCP yet again ln their meeting held on 17.11.2021 directed th.

respondent lrom raising any further demand on the basis ol the slow

progress ol construction in the project. The respondent has ignored the

directives ol DTCP and has been persistin€ with demands which are

unlawful because lhe construction in Tower 1 where the complainant has

bcen allotted the flathas not evcn started.

That the complainant vide email dated 23.01.2022 bearing subject

"Conrytaint agoinst wilryul contenpt oI yaur orders by OSR (Oceon Seven

Buildtech PvL Ltd, License No 28 ot 2018" apprised the fast practices

adopted by thc respondent. Because oi the complete insensitiviry on the

prrt of the respondent, the complaiD.rnt has suffered healy financial loss



C,

D.

and mentalagony because ofthe elongated and continuingdelay in getting

possession oithe apartment. tlence, the present complaint.

Reliefsought by the complainant: -

'l he complainant has sought louowing reliei(s):

I. Direct the respondent to relund the entire paid-up amou.t along with
prescribed rate ofinterest irom the date oieach payment till its realization.
(An application tor dmendment of reliefsought seeking refund ofthe enti.e
paid up amount along with interest instead ofdelayed possession chargesl

The present complaint was filed on23.02.2022.On28.07.2023, the respondent

was given one last opportunity to file the reply withiD 3 weeks, but the

respondent failed to comply with the orde.s ofthe authoriry. Hence, despite a

lapse ol two year from the date olfiling and more than seven months lrom the

date of publicrtion ol not,ce on the newspapers, the respondent has failed to

lilc reply wirhin the stipulated nnefrarne ln view of the conduct of d'e

respondenr, on 08.12.2023, the authoriry is left with no option but to stnking

oft the def.ncc ofthe respondent.

written argumenr filed by the respondent

'Ihe respondent has filed the written argument on 11.02.2025, contesting the

complaint on the iollos,ing groundsr

*HARERA
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ComplaintNo 435 of20Zz

1. That this Author,ry lacks jurisdjction to adjudicate upon the present

complaint as vide clause 16.2 of the buildea buyer agreement both the

parties have unequivocally agreed to resolve any disputes through

Il. That the complainant is a willtul defaulter and deliberately, intentionally

and knowingly have not paid timely instalments.

IIl. That starting from February 2023, the construction activiti€s have been

severely impacted due to the suspension ofthe license and the fteezing of

P.xe 6 of 18



HARERA
GURUGRAN/

'lhat dre final EC is CTE/CTO which

in Feb.uary 2018. Hence the start

detrils rre.s lollows.
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accounts by the DTCP Chandigarh and HRERA Curugram, respectively.

This suspension and freezing ofac€ounts representa force majeure event

beyond the control of the respondent. The suspension ofthe license and

freezins oiaccounts, startinsfiom Feb 2023 till date, have created a zero-

time scenario for the respondent. Further, there is no delayon the partof

the respondent project as lt is covered under clause number S.5 force

Ma)eure, which is beyond control ofthe respondent.

IV, has been received by the respondent

date of pro,ect is Feb 2018 and rest

Covid atrd NG't Restricti.tnlns
Protcct conrpletion Date
covid lockdown waiver

NCT stay [3 months approx. tb.every
,Y9e4i.9 6 3-

Totrl Tim. .rtc nded to be extended (18+181
nronrhs

,1..-,.t' r*"' d & ti;,'" ;,.p-""ded
turthertime to be extended till the

unfr.czDg ofthc accounts i.e. Feb- Nov 2023
tlqt:!r-g!!lr'L

Final projecr.onrpletion date (in case p.oject
N unfreezedl rurrhertime would be added

till unf.eezins lhe accounts

18 months

36 months

Nov 2l

1

As pe. the table given abqve, the final {ate for the cohpletion of

construction is Feb 2S in case the accounts are unfieezed bythecompetent

authority on the date of filing this reply. From Feb 2023, the license has

been suspended and accounts havebeen freezed bythe DTCP Chandigarh

and HRERA Gurugram.

Copies ofall the relevant documents have been fiLed and placed on the record.

Their authentic,ty is notin dispute. Hence, the complaint can bedecidedon the

basis ofthese und,sputed documents and submission made by the part,es
PaSe 7 of18
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Jurlsdlctton of the Authority

The authority observes that it has territorial as well as subiect matter

iurisdict,on to adjudicate the present complaintforthe reasons Sivenbelow.
E.l Territorial J urisdictlon

9. As pcr notification no. 1/92/2017- 1TC P dated 14.72.2017iss@dbyTownand

Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugranr shall be entire Curugram District ior all purpose with

olfices situated in Gurugram. 1n the present case, the project in question is

si(Lrated within the planninE area of Gurugram District. Therelore. lhis

authority has complcte tcrritorial jurisdiction to deal with the present

E.ll Subjectmatterjurisdiction

10. Section 11(4)(al of the Act, 2016 provides that rhe promote. shall be

responsrble to the allottee as per agreement aor sale. Section 11(41(a) 
's

rcproduccd as hereunder:

Sectioa 11

14)l'hcDtonotetsholl
(u) be responsrble Jor ull ablouttoht .espontbitiLies ond lun.tions
undet the ptovsion: of thi, ilct or the rules ond rcgulotDns nade
thereunder a. ta the dllottees ds pet the oqteekent lot sle, ot to the
ossnciouoh oJ oltottees, os rhe cov moy be till the anvelonce al oll the
dpartncnts, plots or bundings, os the cae nay be, to the ollatteet at the
cont ma a.eos to the osso.iahoh of o ouees ot the conpetent outhanE
ltthe.ote hoy be:
Section 34- Function s ol th e Authority:
.t4A ol the Act p rvtde\ ra ensie .onptiance .l the abligations.ast
tpo the ptanatert the allatteer ond the rcdl estate agents under this
Act a n d th e rulc s and resu I o ttons n atle th..eu n der.

11 So, in view o i the p rovisions ol the Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-complianceolobligations by

rhe promorer leaving aside compensarjon which is to be decided by dre

adjudicatirrSoillccr if pursued by the complainantat a later stage.
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12. Further the autho.ity has no hitch in proceeding with the complaint and to

grant a reli€foarelund in the present matter in view ofthe iudgement passed

by the Hon'ble Apex Court in Newtech Promows ond Developers Prlvate

Ltmtted vs state of U.P. and Ors. 2021-2022 (1) RCR (CMl), 357 and

reitented in case of M/s sana Realtors Privote Llmlted & other vs Unlon ol
Indto & others SLP (civil) No.13005 ol2020 decded on 72.05.2022 whercin

it has been laid down as under:

"a6 F.on the schene of the Acl ofwhhh o detoiled rufe.ence hos been

node ond toking nate of power ol adjudicotion delineated with the
resulotory o uthorir! ond od)udicoting oJf ce. whot f noI|y cu s out is thot
ahholgh the Act ndtcates the dittinct etpresnons like'.efund, intetdt,
'penoltt'oht) conpenetion, o gqnjoint reading of Sections 1A ond 19
cteo t nonfestt thot vhen ir @n9t ro tfurdofthe onowa and interest
oh the relund ona@t, ol directiirsllrDrt .ht oJ interen Ior deloted
delivery al pasestion, or penoltt dnd intere* thqeon, it is the rcguldtory
outhoritr which has the powet to exanine oni deternine the outcane al
o canploint At the tone tine, when it conestoa questbn ofseeking the
telkl of odtudging tumpensation ond interen fiereon und Sectiohs 12,

14, 18 ohd 19, the od)Ldxoting oJfEer excfusivel! hos the Pows to
deternine, keeping in v;ew the c;llective reodtns olsectioh 71 r@d th
Sedion 72 althe Acl il the odjudtcatioh det S.ctians 12, 14, u and 19
other thon conpenenon qs enisoged, il qtended ta the adtu.licating
ollcet as prdtetl rhot, in our viee, noy ihtend to expand the onbit ond
{ope ol the pa|'ers on.) funchons ofthe odiudnotias olfcer un.t* setion
71and thatwould beogainstthe nondote olthe Act2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cas€s mentioned above, th€ authority has the jurisdiction to

entertain a complaint seeking refund ofthe amouht and,ntereston the refund

F. Fitrdlogson obiectiors .aised bythe respondentin the wrltten submission:
F.l Oblectlon regarding complalnant is iD brc..h of a$cement for non_

invocation of arbitratior,
14. The respondent has submitted that th€ complaint is not maintainable lor the

reason that the agreement contains an arbitration clause which refers to the

dispute resolution mechanism to be adopted by the parties in the event ofany

dispute. The authority is of the opinion that the iurisdiction oi the authority
Pag€ 9 ofla



Comolai.t No 43Sof2022BHARER\ f
qP GJRLGRAIV

cannot be lettered by the existence ol an arbitration clause in the buyefs

aSreement as ir may be noted that section 79 of the Actbars the jurisdiction oi

civil courts about any matter which lalls within the purview of this authority,

or the Real Estate Appellate Tribunal. Thus, the intention to render such

disputes as non arbitrable seems to be clear. Also, section 88 ol the A.t says

th.rt the provisions olthis Act shallbe in addition to arrd not in derogation ofthe

provisions olany other law for the time being in force. Further, th. authority

puts rcliancc on catcna otjudgm.nts olthe Hon'bleSupreme Court, particularly

\n Notional Seeds Corpordtion Limited v. M. Madhusudhan Reddy & Anr.

(2012) 2 SCC 506,whetein it has been held that the remedies provided under

the Consumer Protectjon Act are in addition to and not in derogation of the

othcr laws in force, consequently the authority would not be bound to refer

pa$es to arbiiration even if thc agrecment between the parties had an

arbitration clause. Therefore, by applying same analogy the presen.e of

arbitration clause could not be construed to take away the jurisdiction oithe

l urther, rn,4Fa, Sirgn ondors. vs. Emaor MGF Land Ltd and ors., Consumer

case no.7o1 ol2015 decided on 13.07.2017, the National Co nsu mer Disputes

Red ressal Co mnissio n, New DelhiINCDRC] has held thatthe arbitration clause

in agrccmcnts between the complainants and builders could not circumscribe

thc jurisdiction ol a consumer. [udher. whi]e considering the issue ol

maintainability ol a co mplaint before a cons umer fo ru m/co mmission in the lact

of an existing arbitration clause in the builder buyer agreement, the hon ble

supreme Cou( in care titted os M/s Enaar MCF Land Ltd. V- Aftob Singh in

revision petition no.2629-30/2018 in civildppeal no.23512'23513 of 2017

decided on 10.12.201A has upheld the aaoresaid judgement of NCDRC and as

provided in Article 141 of the Constitution of lndia, the 1aw declared by the

Pagel0oila



Supreme Court shall be binding on nll coutu within the territory of India and

accordingly, the authority is bound by the aforesaid view. 'therefore, in view of

the above judgements and considering the provision oithe Act, the authority is

ot the view that complajnant is well withjn his right to seek a special remedy

available nr a bcnelicial Act such as the Consumer Protection Actand RERA Act.

2016 instead of golng in lor .n .rrbitration. Hence, we have no hesitation rn

holding that this authority has the requisite jurisdiction to entertain the

complaint and that the dispute does not require to be refer.ed to a.bitration

C. Findings on the reliefsought by the complainanl.
G.l Directthe respondentto retundth€ paid-up amoun t alonS-with interest.

16. l he complainant was allolted a unit bearing no.1804,18tr' floor, in toweFl, rn

the project olthe respondent at the sale consideration oi Rs-23,09,500/- und.r

the Affbrdable Croup Housing Policy 2013. The possession oathe unitwas to be

olfered within 4years from the approval or building plans (20.07.2018J or lrom

thc dat. of cnvironment clearance (10.10.2019), whichever is late., which

.omes out lo be 10 10.2023 cal.ulated from the date of environment clearan.e

bcing later. Further, as per HARERA notification no.9/3-2020 dated

2605.2020, an extension ol 6 months is granted for the project having

conrpletion date on or after 25.03.2020. The completion date of the aforesaid

project in which the subject unit is being allotted to the complainant 
's

30 t 1.2021 i.e., after 25.03.2020 Theretbrc, an extension oi6 months is to be

given over and above the due date oihanding over ol possession the due date

ol possession i n view oi notification no. 9/3 202 0 dated 2 6.0 5.202 0, on accou nt

olforce maieure conditions due to outbreak ofCovid-19 pandemic. Thereiore,

the due date ofharding over of possession comes out to be 10-04.2024.

*HARERA
S-cLrnLrcnlu
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17. The complainaDt has paid a sum ofRs.15,58,917l- towards the subject unit and

initially, nled the said complaint lor seeking delayed possession charges along

with possession. On 28.11.2024, the complainant has filed an application with

regard to amendment for change of reliei for delayed possession charges to

refund ol the entjre paid up amount along with interest. During proceeding

dated 13 05.2025, the counsel lor the respondent stated that on iDstruction ot

thc respondent company the reiund may be allowed under the Affordable

Group Ilousing Policy, 2013.

IU. 1n the presentcomplaint, the complainant intends to withdraw lrom the proJect

and is seeking return of the amount paid by h€r in respect ofsubject unjt along

wrrh rnterest. Sec.18(11oftheActis reproduced below lor ready reference:

''section 1a: - Retum olomount on.l cotupentuUon
18A) llke proaater fotts to ca ptete or n unoble to give possesion ofan
o po ttn cnt p I ot, o t bu 1l dnt s
[u ) i n aLcorrtun.e qith the terns.fthe ogreenentlat sote or, as the cose noy

be, drt! contleted b! the dab spedled th*ein) or
(h)due to dkcohtirudnce ol his business as d devetoper on occaunt aJ

spentar ot revacotton al the reqistration under thts Act or lor ony other

he sholl be lioble on denon.l to the dllottees, n.ose theollatteewshesta
wthdruw front the prqect, ||ithaut pretudice ta an! atttcr remedtavanoble,
to return rhe anount receive.l bJ, him in respe.t oI thot oportnent, plot,
buil.lins, as the coe moy be, with interest at such rote as f,a! be
prescribed in thit beharin.lu.ling cohpentunon i4 the nonner osprovidea
undetthk lct:
Prcvded that whe.e on ollouee does not int d ta withtlrow fron the p/oiecL

he shull b. poid, by the prctnotcr, intercst for every hohth ol dela!, tillthe
handinlt aver ofthe pose*ion,at suth tate o: no! be Prcsotbe.l

(tntphastssupphed)
l9 As per clause 5.2 ta)ks about the possession ofthe unit to the complainant, the

relevant portion is reproduce as under:

'5,2 Poss6sion Time
The catnpanJ sholl sincerelr endeovor to conplete the constuction dnd
oller the possesion ol the soid unit within live y.drs lrom th. ddte olthe
receivinq ol ticense ("connnnent Perio.t ), but subiect toJorce nojwe
cla6e ol thn Agreenent and timelt paym.na of instollndtt by the
Allottee(s). However in case the Canpany conpletes the @nstruction ptior
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b the period al 5 t.ors the Attottee shott not roise ony objqtion in toki,g
the pospisioh alter payhent ol rehtining sale pnce aa.! othq chorges
stipulote.l in the Agreement to Se The Campony on obtoinihg cenifcote
for o(upatton ond uv by the CampetentAuthotities shall hond over the sotd
unx to the Allattee lar hk/her/theit octupotion ond uy, subject to the
Al lottee haring camplied |9tth oll thc tetns ond conAitjons al the soid Polic!
and Agteeneht to sellond payments nade os pd Paynent Plon.

20. Ai the outset, it is relevant to comment on the preset possession clause of the

agreementwherein the possession has been subjected to allkinds ofterms and

conditions olthis agreement and application, and the complainant not being in

dcfault under any provisionr of these agreements and compliance w'th all

provisions, tormalitics and documentation as prescribed by the promoter The

draliing oithis clausc and incorporation ofsuch conditions are not onlyvague

and uncertain but so heavily loaded in favour ofthe promoter and against the

allottees that eveD a single dehuh by the allotte€s in fulfilling formalities and

documentat'ons etc. as prescribed by the promoter may make the possession

clause irrelevant lor the pu.pose ol allottees and the commitment date lor

handing over possession loses its meaning. The incorporation oisuch clause in

thc buyer's agreement by the promoter is not only in grave v,olation ofclause

1[iv] oithe Affordable Housing Policy, 2013, but also deprive the allottees of

therr right accruingafter delay in possession. This is iustto comme.t as to how

the bujlder has misused his dominant position and draited such mischievous

d.ruse rn the agreement and the allottees are leftwith no option but to sign on

thc dotted lines.

21. Clause 1[iv] of the Aflordable Housing Policy,2013 provides for completion of

all such projects licenced under it and the same is reproduced as uDder for

ready reference:

1(iv)
"All such projects shall be required to be necesnlt conpleted athin 4 ,po6
fton the dote ol opprcvat ol buitdins pkns ot gtuht oI enelrcnn ntal
cleorcnce, whtchevet is lote. This date shall be reJefted to as the "doa ol
connencenent ofpniec( lot the puryov ofthe policJ."
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22. Due date ofbanding overorpossession: As per clause 1(iv) ofthe Affordable

Housing Policy, 2013 it is prescribed that',4//sucl projectssholl be required to

be necessorily completed within 4 years fron the dote of opptovol of buildins

piuns ar gnnt ofenvironmental clearance, v,hrchever is later- This date shall be

rcferred to os the 'date ol comme nceme nt ol pro)ect lor the purpase ol this poticr

The respondent has obtained environment clearance and building plan

approval in respect oi the said p.oject on 10.10.2019 and 20.07.2018

r.spcctively. Therefo.e, the due date ofpossession is being calculated fronr the

dr!e ol env iro n mental clearance, beiDg later. Further, an extension of 6 months

is granted to the respondent in view of notification no. 9/3 2020 dated

26 05.2020. on account or outbreak oiCovid-19 pandemic. Therefore, the due

datc olpossession comes out to be 10.04.2024.

23. Admissibility of refund along with prescribed rate of inter€st: 'lhe

conrplainant is seeking refund the amount paid by them along with interest

prescnbed rate ofinteresL tlowever, the allo$ee intend to withdraw from dre

project and are seeking refund of the amount pald by them in respect of the

subjcct unit with interest at prescribed rate as provjded under rule 15 ol dre

rules. Rule 15 has been reproduced as undel

Rute t5. Prescribe.l rdt of intmst- IP.oviso to section 12, wtion 18
ond sub seetion (4) ond subsettion (7) oJ section 191

[1) Fu the pu.p.val pra satase.ttun12 ectioh 13;anasub secttons(4)
ond (7) olse.tion 19 the tntercn at the rote prescnbed thott be the
stot. Bonk ol lndid htlhen tnu.srlatcnnollendtng.ate +2%

Pravded thot n) cose the Stote Bonk al thdio norginal can al
le ding rute (tt4clR) k notjn use,itshal be reploced by such benchnork
lenaing.ateswhlch the Stote Bankaltndn narfixlton tineta nelor
tending ta the sene.a I pubtic.

24 Thelegislatureinitswisdominthesubodinatelegislationundertheprovisron

ot rule 15 ot the rules, has deternriDed ihe prescribed rate olinterest. The rate
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oiinterest so determined by the legislature, is reasonable aDd ifthe said rule is

followed to award the interest, itwillensure uniform practice in allthe cases.

25. Consequ€ntly, as per website oi the State Bank ol India i.e., https://sbi.co.in, the

marginal cost of lending rate [in short, I4CLR] as on dat€ i.e., 13.05.2025 is

9.100/0. Accordingly, the prescribed rate ol interest will be marginal cost of

lending rate +2% i.e., 11.10%.

26 lhe definition oaterm interest'as defined under section z(za) olthe Act

provides that the rate ofinterest chargeablc from the allottee by the promoter,

in cas. ofdctault, shall be equalto the rate ofinterest which the promoter drall

bc liable to pay the allottee, in case of default. The relevant section is

rcproduced belowl

'ka)'\ntu6t" edhs the mtes oI ihtercst polobte b! the pranotet or the
ollottee, osthe cae noy be
Explonotian Fol the putt)ose olth6.loue

(i) the tote al interest choryeobte Jram the atto$ee b! the ptonoter. in .av ol
delbLlr,shall be equol to th. rate oI tnterestwhich the prcnotet shall beliable
to poy th.attottee, k core af.tefaLhi

[il the tnr.test paloble b! the prcnate/ta the ollottee shoil be fion the dotethe
pronbrer .e.etved the onount ot on! part thercol till the dotetheanountar
pn' L rhercol nnd irte.cn therean 6 refunded, ohd the intercst payoble by the
a|lattee ta the p.atnotet \ho t] be lian the date the a|lattee defuuI^ h poyne t
ta the p.onatertilt the date nB pai|"

27. 0n consideration oithe documents available on record and submissions made

by both the parties, the authoriB is satisfied that the respondent is in

contravention ofdre Section 11(a)(al ofthe Act by not handingover possession

bythe due dateas per the agreement. Byvirtue ofclause 1(ivl oftheAffordable

Housing Policy, 2013, the respondent/promoter shallbe necessarily required

to complete the construction of the project within 4 years from the date ot

approval ol building plans or Srant of environmental clearance, whichever is

latcr. Thcrelore, jn view of the trndrngs given above, the due date of handing

SHA]TRA
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over orpossessron was 10.04 2024.
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28. It js pertinentto mention overhere that even.rfter a passage ofmor€ than 6l
years (i.e., from the date oIBBA till datel ne,ther the construction is complere

nor the ofler of possession ofthe allotted unit has been made to the allottee by

the respondent/promoter. The authority is oftheview that the allottee cannot

beexpectedtowaitendlesslyiortakingpossessionoftheunitwhichisallotted

to him and ibr which he has paid a considerable amount olmoney towards the

sale conside.ation. It is also to mention that complainant has paid almost

67.50% of total consideration till 2021. Further, thc Authority obserues that

thcre is no documcnt placed on rcrord from ivhich it can be ascertained thrt

whether the respondenthas applied foroccupation certilicate/part occupation

c.rtilicate or what is the status of constmction of the project. 1n view of the

above'nlentioned lacts, the allottee intends to withdraw lrom the project and

arc wellwithin the rightto do thc sarnc in view ofsection 18(1) oftheAct,2016

29 i,4oreover, the occupation certificate/completion certificate of the project

lvhere the unit is situated has still not been obta,ned by the respondents

/promoter. The authority is ofthe view that th€ allottees cannot be expected to

wait endlessly for taking possession olthe allotted unit and ior which he hls

pard a consrderable amounttowards the sale consideration and as obserued by

llo n'ble S up reme Cou rt of hdia i lreo Gmce Realtech PvL Ltd. vs. Abhishek

Khonna & ors., civil appeal no.5785 o12019, decided on 17.01.2021

" The a..upati.n ccrtOere ts natavoldbleeven osan lote, ||hich cleartt
anounts to delxkncr ol frvite. The ollottces cannot be node ta wult
ndelinncly t'or posesson ofthe nportnenttallotted to then,nar.on they be

baund fi alke the opottnlents in Phose I olthepratect... .'
30. l.'u.ther, the Hon'ble Suprcme Court oflndia in the casesolNewtech Promoters

and Developers Private Limited Vs State of U.P. and ors. (supra) reiterated

in c6e of M/s s.rna Realtors Private Limited & other Vs Union ol India &
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others SLP (Civil) No. 13005 ol2020 decided on 12.05.2022. obseNed as

^?5 The unqtotifed tightoftheallotteeto eek rcfund relered UndetSection
1311)(a) ond Sectton 19G) ofthe Act k not dependehtoh oh! cohtingencies
or stiputotiahs thereof h oppeors thot the leaklatLre hos conviousu
prcvtae.l t h 6 te ht of r el u n d on d etno n d o s o n uncan d ttion o I a bso I ute ris ht to
the oltotet, ilthe ptotnotet lath to sivc possesson af the aportment, plotar
britding within the tine sdpuloted undet the terns aI the asreenent
teltatdte$ of unJbrcseen events at stoy orders al th. Court/Tnbunal, whtch k
in either way not ox butuble to the ottortee/hane buler, the pronatu is

un.l et o n o b hp a ti an to refu n d th e o m o unt an denand w i th t nter est ot th e ra te
p,etctibed b! the Stote covetnntent including contpensation tn the nonner
prarided undet the A.t wtth the p.ovisa thot iJthe otkruee does hat ekh ta
withdtow Jion the pro)ect, he shall be entitleA fo. interest lor the pe.iod al
delay t1ll honains over possession dt the tutept$ctibed

31. Thc promoter is responsible for all obligations, responsibilitjes, and runctions

under the provisions of the Act of 2016, or the rules and regulations ma.le

thcrcunder or to the allottees as per agreement for sale uDder sectron 11i41(al

l he promoter has failed to complete or is unable to giv€ possession ofthe unit

irr accordance with the terms of agreement for sale or duly completed by fie

d.rte specified therein. Accordingly, ihe promoter is liable to the allottee, as he

wishes to withdraw from the project, without preiudice to any other remedy

available, to return the amount received by him in respect of the unit with

interest atsuch rate as maybe prescribed.

32. Accordingly, the non-compliance ofthe mandate contained in section 11(4)tal

read with section 18(1) of the Act on the part olthe respondent is established.

As sLrch, the complainant is entitlcd to reiund olthe entrre amountpaid by them

at the presc.ibed rate of interest i.e., @ 11.10% p.a. (the State Bank of India

hishest marsinal cost of lending rate (MCLR) applicable as on date +2%) as

prcscribed under rule 15 of the Haryana Real Estate (Regulation rnd

DevelopmentJ Rules, 2017 from the date of each payment tillthe actualdate of

rciund olthc amount withln the timelines provided in rule 16 olthe Haryana

Rules 2017 ibid.
Page 17 olla
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H. Directionsoftheauthority

33. Hence, the authority hcreby passes thrs orderand issue the following directions

under section 37 ofthe Act to ensure compliance ofobligations casted upon the

promoteras per the functions entrusted to the aLrthoriq, under section 34(1J ol

r. The respondents/promoter is directed to refund the amount of

Rs.15,58,917l- paid by the complainant along with prescribed rate ot

interest @ 11 10% p.a. as prescribed unde. rule 15 olthe rules from the

date of each payment tillthe dateolrefund ofthe deposited amount

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order failing which legal consequences would

follow

iii. 'l'he respondent is further dirc.ted not to cr€ate any third'party rights

against the subject unit before the tullrealization ofpaid'up amount along

with interest thereon to the complainant, and even il any transfer is

initiatcd with respect to subject unit, the receivable shall be fnst utilized

for cle.rr,ng dues ofalloltee complaiDant

complarnt as s,ell as applications, iiany, stand disposed offaccordinslv.

FLLcs be consiC4ed to registry.

\t-P
(Asnok sa an) (Vt,ay Kunar Goyal)

Ir,
(Arun Knmar)

Haryana Real Estate

Dat€d:13.05.2025

34.

Regulatory Au(hority, Curugram


