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BTJFORE THE HARYANA REAL ESTATE REGUI-IITORY
AUTHORITY, GURUGRAM

Date otdecision: - 09-05.202s

NAME OFTHE

''BPTP Freedom Park Life, Sector-57 "

ts,

Adv, Caurav Bhardwaj

{Respondent)

Adtr CauEv Bhardwaj

Virender Singh Yadav VS BPTP

(R/349/2A23 Vr.enderSingh Yadav VS BPl'P

ORDIR
1. The order shall dispose off both the complaints titled as above filed

befo.e this authority under section 31 oi the R€al Estate (Regulation

and Developmenl) Act, 2016 (hereinafter referred as "th€ Act") read

with rule 28 ofthe Haryana RealEstate (Regulation and Developmentl

Rules, 2017 (hereinafter referred as "the rules"l. Since the core issues

emanating irom them are similar in Dature and the complainant(sl in

the above.eferred matters are allottees ofthe projects, BPTP treedom

Park Lil€, se.tor s7 Gurugram being developed by the same

respondent- promoter i.e. BPTP limited. The terms and conditions of

the builder buyer's agreements that had been executed between the

parties ir.er se are also similar. The lulcrum of the issue involved in

CORAM:
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to failure on the part of the

handover ihe physical possesslon as per

r's agreement, seeking refund along with

2. The details of the complaints, reply status, unit no., date of allotment

letter, date of agreement, due date of possession, offer of possession

and reliefsousht a.e given in the tablebelow:

aR/64 /2020

GURLiGRA[/

both the cases pertains

respondent/promoter not to

the terms oithe builder buy€

l

3.

14 01.2O2Ct

15.03.2021 04 10 2t)24

26.t0.2009

26r02009

2a 01 21123

26.10.2009

FPL.0a, l5,i noorFPL'o7,15thfloor
318 sq. ft.

26.\0.2072

Builder

d | 26.10.2012

26.10.2009
Rs.39,13,342l- Rs.34,7?,330/-

lAs per Statenent or
Ac.ount dated
1010.2012 at page 23 oI

Rs.33,09,7 44 / -

lAs per statement or
A..ount dated
10.10.2012 at pate 23 of

Rs33,28,080/

lPase e1 otreplyl

Deialls w.r,L
r:R / .\49 /2023

9.

6.

7.

8.
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Tiro72o10 i*
residentialsociery

t2.07.20t0

lPage 84 oireplyl
Not for commer. at complex

Not tor comh€r.irl

;l
3. The aforesaid complai.ts were RIed by the complainants against the

promoter on accounr oi viotaiion of the buitder buyer,s agreement

executed berween the parties inrprse in respect ofsaid unit for seeking

award of refund along wirh interesr.

4 It has been decided to trear rhe s:id complainrs as an applicatjon for
non'compliance of starutory obligations on the part of the

promoter/respondent in terrns of section 34(0 oi the Act which

mandates the authoriry to ensure compliance oa the obligarions cast

upon the promoter, the allottee(s) and the realestate agents under the

Act, the rules and the regulatjons made thereunder.

5. Th e iacts ol both rhe complaints fi led by th€ comp ta inant(sl /aUottee(sl
are similar. out oi the above-mentioned case, the particulars of lead

case cR/64/2020 rxled as Virender stngh yadav vS BpTp timited
are being taken into consrderation for determining the righrs of rhe

allottee(sJ.

unit and proiect related detaits

The particulars oiunit details, sale considerarion, the amount pajd by

the complainant, date oiproposed handing over rhe possession, delay

penod, ifany, have been detailed in rhe followins tabutar form:

11.03 20rs
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Sr,

dated 2610.2009
Rs 34.77,130/-

26.t0 2009

26.10.2009

t&89lq q!!e!.Pbr!!
FPL,O8

lPase23 orcomplaintl

118 \q li.

Date otexe.uii.n.lhxver'c

Due date olpo!!ession 26.70.2072
lcalculared irom the date oi allotment

Total sales consideration

Rs 11,0c,744l.

72.07 .2011) lot rhe
23 ofcompliantl

B, Facts ofth€ complalnt

The complainanthas pleaded the complaint on the following facts:

That the complainant, Sh. virender Kumar Yadav is a respectable

and law-abiding citizen residing at House no. 711, Village Rajokri,

New Delhi-110038.

'lhat somewhere around 2009, the respondentadvertised about its

new project namely bptp ireedom park liie" located at Sector-s7,

BPTP Freedom Park Life,Sector.ST

orrrpJt un Lcrr,f,care dared
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iv

District Gurugram. The Respondent painted a .osy pidure of the

project in thei. advertisement making tall claims and representing

rh"r the pro"(l ha. px(ellenl io(dtron dnd enroys \upenor

connectiviry through the p.oposed Golf Course Extens,on Road,

Sohna Road and NH'8 and thatthe Respondent has allthe requisite

government approvals in o.der to build and sale the said project.

That the complajnant visited the p.oject site and believing the

representations of the respondent, in october 2009, the

complainant booked two adjacent shops in the project by paying

an amount of Rs 2,84,550/' and Rs. 3,07,650/- towards the

booking of the said shops to the respondent.

That the.eafter, on 26.10.2009, the respondent sent allotment

letters thereby allotting two adjacent shops bearing no. 'FPL

o7'hereinalter called as ?rst l,r/t' ad measuring 294 sq. ft. super

area and FPL-08' hereinafter called as 'r€cond unlt' admeasuriog

318 sq. ft. superarea respectively.

That thereafter the complaiDant made a payment of Rs.

20,00,000/- on 09.03.2010 and Rs. 2,84,5s0/- on 17 -02.2070 2s

against fi|st unit and Rs.20,00,000/- on 09.03.2010 and Rs.

3,07,650/ or 17.02-2010 as asainst the second unit, in accordance

with the demands raised bythe respondent company.

That alter paying more than 70qo oa the total consideration

amount, the complainant in 2011, approached the respondent

company to executethe buyeis agreement, to which the latter kept

ialsely assuring the lormer that the ag.eement shall be executed

That despite lapse of 2.5 years of booking and despite persistent

requests and tbllow-ups, no agreement was executed by the

vi



*HARERA
S-eunucn,qr,,r

respondent. Accordingly, the comptainan! havjng no other optjon
again approached the respondent in 2012 to execute the
agreement, but ro no avait. On the contrary, rhe respondenr

threatened the complainant to cancet the allorment and forfeit
entj.e money upon failure to make fu.ther payments. Having no

other oprion, rhe comptainant again made a paymenr oi Rs.

10,43,530/- on 09.08.2012 as agajnst the first unit and Rs.

10,02,094/- an 09.08.2012 as against second unir. That the

complainanr has paid an amount oi Rs. 3 3,28,080/- as against the

first unit, as and when demanded by the respo nden t, as against the

total consideration of Rs. 32,14,890/, and Rs. 33,09,744l- as

agajnst th e second un it, as and when demanded by the responden t,

as against the total considerat,on of Rs. 34,77,330/. The sard

amountwas paid till 2012.

That it is pertinenfto mention here that rhe payment otmore rhan

950/o olthe rotalconsideration amounrstated above was taken by

the respondent company prior to exe tion of rhe buyer,s

agreement thereby violating Section 13 of The Real Estate

(Regulation and Developmenr) Act.

That thereafter, the complainant in December, 2012 and in March

2013 again approached the respondent to execute rhe agreement

and inquinng as to when possession will be handed over as more

than 95Eo paymenr had already been made, but alt in vain as the

.epresentatives of the respondenr company simpty recused

themselves and reso.ted to grve vague and misteading assurances

on one occasion or the other.

That the Complainant, in theyear 2014, came to know thar rhe unit

site in question has been subject to dispute and since 2012, a
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litieatjon is pending in Hon'ble H,gh Courr of Punjab and Haryana

vide cwP no- 22243 o{2012 and rhe land in question was a part of

parking areas and accordingly, it could not be sold by the builder.

This clearlyshows thatrheland was a part oirhe common area and

could not have been sold and apparently, this seems to be the

reason why respondent d,d not execute the buyer's agreemenr

with the compla,nant ior the units in question. This left the

complainant conpletely aghast and devastated. As soon as the

complainant came to know about the said fact, he immediately

rushed to the respondent's otric€ seeking relund ofhis money, but

again to no avail

x. That since 2012, the Complalnant has been contacting the

Respondent on several occasions by way otmeetings, calls, mails,

to give backhis money butthe Respond€nthas miserably failed in

doing the sam€, thereby inflicting great mental agony to the

Complainant. That on 24.12.2019, the Complainant by way of mail

again requested the Respondent to either handover possession or

to return his money and expressed hjs angujsh over severe

exploitation at the hands of builder despite making complete

paynrent, but all effort has been rendered autile owing to the

t.eachery and misconduct on the pa.t ofrespondent.

xi. That the .espondent has lailed in adhering to the representations

made by him and retained the hard-earned money paid by the

complainant f,or so many years thereby causing wrongful loss to

the complainant and w.ongtul gain to the respondent. That the

p.esent complaint has been filed under Section 31 read with

Section 18(1) to seek refund oi the principal amount of Rs.

33,28,080/'as against the firstunit, and Rs.33,09,744l_ asagainst
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C.

8.

D.

9.

thesecond unit, paid by the Co mplainant along with interest at the

rate prescribed as per RERA, 2016 and HRERA Rules, 2017 from

the date of receipt ol payment t,ll the date ol reiund, alonS with

compensation ior the iinancial, mental as well as physical loss

suffered by the Complainant due to the fraudulent acts of the

Respondent company

Rellefsought by the complalnant:

The complainant has soughtthe lollowing reliefs:

i. Direci the refu nd a n amount of Rs. 33,2 8,080/- as against the fi rst

unit,andRs.33,09,744l-asagainstthesecondun,tpaidalongw,th

interest at the prescribed rate from the date ol .eceipt of each

insralnrent ofpayment tillthe date of refund.

Reply by the respondent

The rcspondents have contested the complaint on the tollowing

That At the outset, it is submitted thatthe p.esent complaint is not

maintainable under Section 3l ofthe Real Estate lRegulation and

Developmentl Act, 2016 ("REM Acr") as the Complainant has

failed to lulnll his own contractual obligations under the

Application lor Allotment and has delaulted in payment oa dues.

The complainant, who is in breach, cannot invoke the iurisdiction

ofthis Authority without coming with clean hands.

That thc Respondent is a duly inco.porated company under the

CompaniesActand has developed the project 'F.eedom Park Lif.""

at Sector 57, Curugram, Haryana, overan area admeasuring 13.878

acres, under a valid license dated 22-A7 -2005 issued by DTCP,
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iii. Th e 0ccupa ncy Certificate Ioc) fo r Tower F, where the commerc,al

shop in question {FPL'081 is located, was received by the

Respondent on 12.07.2010. The Complainant applied for booking

ofShop No. FPL-08 (318 sq. lt. super area) on his own volition in

September 2009, after going through the terms and conditions

contained in the bookine/application lorm, through his broker Dr.

vii.

Davirder Cupta & Sons.

Based on his application and payment of booking amount, the

Respondent issued an Allotment_cum_Demand Lette. dated

26 10.2009, confirming th€ allotment.

As per the agreed payment schedule, the Compla,nant was

required to make payments within specific timelines. However, he

delaulted and failed to remit amounts by 06112009.

The Complainant made only partial payments on 17 02 2070 xnd

09.03.2010, upon receipt ol a reminde. letter dated 22-022010.

Despite multiple reminders, inc)uding last and final opportunity

notices, payments were irregular and insufficjent. Final demand

notices were sent on:

t9.t2.2013

.23-01-2014

. 06.05.2014

, 17 06.2014

Even Space Buyer's Agreement, sent on 14.03.2013, was not

returned by the Complainant despite iollow_uf< 6h 1c 0a 2013

19.09.2013, and 18.10.2013. That in CWP No. 22243 of 2012, the

Freedom Park Life Residents welfare Assoc,ation filed a petition

before the Hon'ble Puniab & Haryana High Court raising issues

regarding use oistilt and basement areas.
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viii. 8y interim order dared 08.11.2012, the Hon'ble High Court

directed that no third'party rights be created in the stilr area unt,l

further orders. The said interim orde. was modilied on

25.11.2014, making it clear that any sale of, common areas would

be subject to the final decision of the writ, and that the building

layout may require revisions per Government Policy dated

28.01.2013.

Despite legaluncerta,nty and d€fault in paymenl the Respondent,

in good fa,th, offered possession ofShop No. FPL 08 on 11.03.2015,

clearly stating that:

. The unit is located in thesrilt area.

, All government dues at commercial rates had been paid.

. Conveyance deed and finalhandoverwould be subjectto outcome

ol CWP 22243 of 2012.

The Complainant was also reminded via emajl on 12.10.2017 and

l8 05.2018 to clear vAT and other dues.vrhich he failed to do. The

Complainant, despite being in coDdnuous default and non_

cooperative conduct, has nowinltiated this proceedingto unjustly

pressu.ize the RespondeDt.

It is lurther submitted that:

. The shop is a duly approved commercial unit as per sanctioned

layout plan dated 23.07 2008.

. FAR and license tees have been paid at applicable commercjal

. The Complainant's failure to €xecute the agreement and cl€ar

dues disent,tles him from any reli€funderthe RERAAct.
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ln view of the above, it is most respectiully prayed that this

Authority may be pleased to Dismiss the compla,nt as being not

maintainable and devoid ofmerit.

10. Cop ies oi al1 th e documents havebeen filed and placedon record. Their

authenticity is not in dispute. Hence, the complaint can be decided on

the basis oltheses undisputed documents.

E. Jurlsdlctlon ofthe authority

11. The Authority observed that it has territorialas wellas subject matter

jurisdiction to adjudicate the present complaint fo. the reasons given

F-1. Territorial jurisdi.tion

12. As per notification no. l/92/2017-ITCP dated 14.12.2017 issued by

Town and Country Planning Department, thejurisdi€tion olRealEstate

Regulatory Authorily, Curugram shall be entire Gurugram District for

all purposc with offices sjtuated in Curugram. In the preseot case, the

project in question is situated within the planning area oi Gurugram

Di strict, thereiore th is autho rity has comp lete territo rial ju.isdictio n to

deal with the present complaint-

F.ll. Sub ject matter iurisdiction

13. Section 11(4)(al ofthe Acl 2016

responsible to the allottee as per

rs reproduced as hereunder:

provides that th€ promoter

agreement for sale. Section

shall be

1r(a)ta)

(o) be reseonsible fa. o oblisotians, responsbilities and luhcrions
under the prcvisons of this Act or the rules o^d rcgulotions notle
theteunder o. to the ollanees as per the o!reenent lor sale, ot to the
ossacionan of allottees, os the cose no! be, till the converance of all the
oportnenB, plots ot buildinps,asthe cde not be, to the ollotteet ot the
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12.05.2022wherein it has been laid down as under:

ComDlaint No.64 of2020 and 339.f2023

conno oreasta the astuciutian ofollottees or the canpetentouthoriE,
osthecasena!be;

So. in viei! ofthe provisions ofthe Act quoted above, the Authority has

complete jurisdictjon to decide the complaint regarding non

compliance ofobligations by the promote.leaving aside compensation

which is to be decidcd by the adjudicating officer if pursued by rhe

complainants ata later stage.

Further, the Authority has no hitch in proceeding with the complaint

and to grant a relief of relund in the present matter in view of the

judgement passed by the rron'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs S.a.e o[ U.P. ond Ors. (Supra) and

reiterated in case oJ M/s Sona Realtors Pnva@ Limited & other Vs

Union ol India & others SLP {Civi}) No. 1300s of 2020 decided on

"86 F.on the ilhene X the Act of which o detoiled rcfercnce has been

node ond taking hote of pover of adludi.otion delineored with the
,equtlto4 outhonry aid odrudhotins olfuel enot linottt .utts out (
t\nt lkhouon the Art indcotpt th. .)tih.t auestons ht\e telund'-
'interest,'penolty ond 'conpensdtlon , a anloint reading oI kctions 18
ond |edeorty onifest' t\ot when k cones to refund olthe ohount ond
intercst on the refufut anollnt, dr directirg poynent of intzrcst lor
delared delivery of p6ession, or penolt! d intercsr the/eon, it is rhe
regulotar! outhoriE \|hich hos the power to etunine ond determine the
outconeofoconploirt At the tune tine, when tt cones to a questioh oI
seeking the reliel ol adjudgins .onpenstion ond interest thqeon undd
Settrons 12,14,18 ond 19, the od)udicoting olfic* *clusvel! hosthe
power to detethine, keeping in view the callective reodihq ol Section 71

reod ||ith Section 72 oltheAct il the o dju dkotion undet kctnnt 12,14,
18 ond 19 other thon conpenntion os envisoged, il^tended to the
odjudicoting olfcet os pmred thot, in our eiew noy int d to expond the
onbt ond scope of the powe6 ond lunctions of the odjudtcatins ofrcer
under Section 7 1 ond thatwould be osainst the nondote of the Act 2016,"

16. Hence, in vlew of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the Authority has the
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iurisdiction to entertain a complaint seeking refund ofthe amount and

interest on the refund amount-

F. Ftndings on the reliefsought by the complainant'

t.l Direct the refund an amountolRs' 33,28'080/'as against the first

unit, and Rs. 33,09,744l'as against the secoDd unit paid along

with interest atthe prescribed rate from the date oireceipt ofeach

instalment orpayment till the date of refund'

17. ln the present complaint, the complainant intends to withdraw from

the prolect and is seekingrefund ofthe amount paid bv them in respect

of subiect unit alongwith interest sec lS(1) ofthe Act is reproduced

below for readY reference:

kction fi. - Rettn of amount an't eotupensnrion

iiilj"iii, p,ii"., i*. *notere a' is unobte ta eive po$essioh otun

u oat t nen t Dlar, o r brt ht tnq".';,, . ";", ' u',rLhiu '' o"'" 'c'"""nno-. orn orD,etalti'h dotP ',etaed'hrtei' o'

"".r.,'i" 
, '^-^"a'het?ssnott'urErth'a trt ta urt

ather.eoson
o" li"ii a"1iilii. - a.^-t to th' ottott'es i^ cose the atLntue wi\hes
',') *,i)a,'*-',i. a,.,*L wnhout prer'dne @ on! ath aaed!
':::;";,";;';,;;n;-"u ft.ei;ed bt hin in rcspect ot thot

;Dortnent Dtot buil'lilg' os thc 
'otP 

dov be' with intete\t ot su'n

iii.,i'-"ii" pi'-ia ' ir behotti'tLd'no 'onp"1'ot'"' 
t4'ne

nonner asbtovided undetthis A't:''illiii"i1i.i *i",, - an,"e does nat tntcnd b wnhdru\| rron the

-. ,i.. ro,u ,'.'o:""r'ond't " "tn'eP'\' trdd4o'
', ,,n.^-n-t .;, nJ\ \' P'P"t beo

L8 Admissibilityotrefurdalongwithprescribedrateof int€r€str'Ihe

complainant is seeking retund the amount paid by it alongwith interest

prescribed rate of interest Ilowever' the allottee nrtends to withdraw

from the proiect and is seeking refund of the amount paid by him in
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interest at prescribed rate asprovided

15 hasbeen reproduced as under:

Rule 15, Presctibed rate ol intergst- IProviso to section 12, section 1A

ond sub.section (4) dn t tubse.tim (7) oI se.tion 1el
t1l For the purpo* olprovisa to section 12:sectian 1q ond sub'sctions

(4) ond (7) olsection le, the "ihterestat the rcte prcsiibed shott be

the stote Bank al tndia tughest norginalcostoltendingrate +2%.:

Prcwded that in case the Stote Bonk of lndio norsinol .an af
lendns rcte (M.LR) is not ih Lse, it sholl be .eplaced bv such

ben.hnotk len,1ing rotes which the stote Bonk ollndio nav lix frotu
tnne b time far lehd ihg ro the senetut Prbh..

19. The legislature in its wisdom in the subordinate legislation under the

provision oirule 15 ofthe rutes, has d€termined the prescribed rate oi

interest. The rate of interest so dete.mined by the legislature, is

reasonable and ifthe said rule is iollowed to award the interest, it will

ensure uniform practice in allthe cases.

20. Consequently. as per websrte ul rhe stete BaDk of lndia i.e..

htrps://5br co rn. the marginal short, MCLRI as

GURUGRAI/

respect ofth€ subject unit with

trnder rule 15 ofthe rules. Rule

cost ollending rate (Ln

on d.te i.e.. 09.05.2025 is 9.10%. Accordinglv, the prescribed rate of

interest will be marginal cost oflending rate +2% i.e-, 11.100/o'

21. The ilefinition of ternr 'interest' as defined under section 2(za) of the

Act provides rhat the rate ol interest chargeable from the sllottee bv

the promoter, in case oi default, shall be equal to the rate oi interest

which the promotershall be liable to paythe allottee, in case ofdefault'

The relevant section is reproduced belowl

''t2a) 'inPrest' neons the rctes ol intercst poloble bv the Pronoter ot the

ollottee, os the cd* ftoY be

ExDlantuan -for the Pu po\e oJ th5 daue-
it rh.,oLe ot rkast . 4a;eeobtP laon fie ottolee bt th? pto4otPt' n \osP ot

de4uh \rott D? Peuot ;o t\e ,ot" al nt.Q-t rttth tr? p'unou' \hult bc

h;bk b po! the ottottee, in cose aJ deloutt
,,', thc,n@6i Do\obb .he oTnte' to ttte atto't"P 'hotl b" nad'hPtlote

,- - '^-.',-a,ea Oe ooobrt r au Po,. 'hq?oj utt t\P an@ thP

onaunt ar pan thee.l and inzrenthere.n 6 ret'utuied ond the intercst

r
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pafoble b!theo afiee to the prcnoter sholl be lon the date the ottottee
defauh! in poynentrathe prcnotet tillthedote it b poidi'

That in the p.esent case, the Complainant had applied for and was

allotted a commerdal unit bearing No. FPL-07, locared on the 15th

floor, admeasuring 294 sq ft. in rhe Respondenrs p.oject titled

''Freedom Park Life', situated at Sector-57, Gurugram, Haryana, vide

Allotment Lefte. dated 26.10.2009. That no Builder Buyer Agreement

(BBAI was executed between the parties. Accordjngly, in the absence

agreement lor sale, the due date ol possession is calculated from the

date of allotment letter daled 26.10.2009 thereiore the due date of

possession is 26.10.2012.

ComDlaint No.64 of2020 and 339.f2023

'occupation Certificate as the certificate issued by the competent

authority pe.mitting occupation of the building as per the applicable

23. The Respondent has contended that an Occupanon Certificate (OC)

was obtarned on 72.A7.2010, and that possession ol the unit was

sLrbsequently offered to the Complnjnant on 11.03.2015. On

16.08.2023, the respondent filed an application for maintainability of

the complaini on ground that the complaint is barred by limitation as

the complainant seeking refund after 5 years oioffe. of possession.

24. However, upon perusal ol the document, itis observed that the said OC

pertains only to the residential component of the project. Th€

Complarnant s unit is located in the commercial co m plex, for which no

oC was obtained at the time ofthe purported ofer oi possession. As

per sectjon 19(10) of the Real Estate fRegulation and Development]

Act, 2016, an allottee is reqLrired to take possession only after issuance

of the Occupation Certificate. Further, Section 2(r0 defines

PaEe l5 uf20
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In the absence of a valid OC for the commercial complex, the offer of

possession dated 11.03.2015 cannot be considered a lawful or valjd

offer ol possessio n. Co nsequently, the said lette. is set aside and cannot

be treated as an effective date for possession unde. RERA.

This principle nnds support in the following judgments:

Tusha. Mlttal & Anr. v. M/s Sbourya Tower Pvt. Ltd. INCDRC,

2 0 2 4), where th e Comnri ss io n held that possessron without obtaining

the requisite oc.upancy Certificate is invalid and cannot bind the

Pioneer Urban Land & lnfrastrudure Lld. v. Govlndan Raghavan,

civil Appeal No, 1223812018, where the Hon'ble Suprenre Cou

held that a builder cannot compel the allottee to take possession o.

pay dues in absence oloC.

Newtech Promoterc & D€velope.s Ltd v State of UP & Ors-

l(2021) SCC Onllne SC 1044!, where the Hon ble Supreme Court

reaffirmed that the allottee has an unconditional nght to refund with

interest rf the builder iails to offer lawtul possession within the

HARER,"
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Abha Khanna v. KvG Realtech Pvt. Ltd (UP REAT), where the

Tribunal held that no final demand or possession can bc made by the

promorer without obtajning oc.

Accordingly, the Respondent's offer of possession dated 11.03.2015,

being unsupported bya valid occupation Certificate for the commercial

unit, is held to be invalid in the eyes oflaw.

26. It is an undispLrted fact that the Complainant had paid a sum of

133.09.7+4/- towards the booking of a commer.ial shop in the
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Respondent s proiect as far back as 2009. Despite receipt of such a

substantial consideration, the Respondent/Promoter has neither

executed the Agreement ior Sale nor eflected registration of the said

shop in favour of the Complainants to date.

27 The Respondent has also failed to hand over possession of the sa,d

shop, thereby continuing to breach its contractual obligat,ons under

the applicable laws. Accordingly, the cause ofaction is continuing and

recurring in nature.ln view oathis, theAuthority places reliance upon

Section 22 ofthe Limitation Act, 1963, which provides as follows:

'22. Continuing breoches and torts - ln the case ol a
continuing brcoch of contract or in the case olo continuing
torL a lresh periad of linitation begins to run at every

moment ofthe time during which the breach or the tort, os

the case may be,contjnues-'

28. Applying the above principle, the Respondent continued failure to

fulfill its obligations under the allotment constitutes a continuing

breach,thereby keepingthe complaintwithintheperiodof limitation.

Hence. the obiection raised by the Respondent regarding limitation is

hereby rejected. Given the non_execution of the Agreement for Sale,

failure to deliver possession, and continued non'performance of

contractual obhgations despite receiptolconsideration, the Authoritv

holds thatthe Complainant is entitled to a refund oftheamount paid

29. 14oreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obta,ned by the

respondent /promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession oi the

allotted unrtand forwhich he has paid a considerable amount towards

the sale consideration and as observed bv Hon'ble Supreme Court oi

ComDlarnt No. 64 of 2020 and 389 ot20Z3
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'lndia in lreo Cmce Redttech PvL Ltd Vs' Abhishek Khanno &Ors'

civit oppeol no 5785 o12019, decided on 17 07 2027'

" . fhe or.upo.on.ettifi.otelsnatavo obtcevenason dote whtch cleotlr

.n.t ta dtt ra't al'a^t c rra ot@tP -ofiot tP atd" o io-." 
i.'i "i,'.' p",..". 

"t,t? 
opat t Fe4t ottot tPl to t\?n ro' a' n''

n.i*,aii ni" tt, "p,,t *ts in Phose I al the Proiect '

30 The Hon'ble Supreme Colrrt of India in the cases oJ Newtech

Pro oters and Developerc Privote Limiteil vs State oI U P ond Ors'

(supra) reiterated in case oJ M/s Sana Reottors Prtvate Ltmited &

other Vs union o[ tndio & others SLP (civit) No' 1300s oJ 2020

decided on 12 05.2022. observed asunder:

' t\ t h.,nob ttPo'i|\L ol th? a an?p @ \"ct t Ptuad t *' rcd UadPt

'"-,..,, 
t a, i r 

", 
*a'*ii" t aU) nt thP A. t r "ot tlPDeldP rn o^

,i,',,i,""iii.i',oa*'^'t'e;;ol tt uppeai that the hs6latua has

,,.i"',i*t, .-i*a this tisht al telund nn denand 6 on

-.i,;,i",i *.a"" .+ .1heattu"e.itrt)ep'oaotet tot' o s:re,

". ." -.n t w up" -et ptot ot Du td ry arh rt\et n?!'DutoL'd
',,"*,,^ *,.r, * 

"g,*. n Psatot"'.altrlat4'e44\4t\tt- 
,' ;,ie" ot 4 '";d t'.bu'at' ah r t n 'th"'| to' aot

.iix,,)Li ti 
'n" 

at",a"tome buler' the Ptonorer 6 under an

'.,' 1.,., i",' r"a a' "*d oa dPno^t n 1\'nP' "r a t he t ate

i,i,i.,,,t""'"' i* *^" r'-"tnaP n tudna anpi 'attur ta tt'P

'-;;nd orci'te'i u\d* hP a" wtn 
'he 

p'o\ " o ttlot tf Lhc ottoit"e doP'
' 

"' " "i i' *' n"' * t'"' a" orcie' ne'hu\ bP e rt' tcd to'' 1t ?' ? 1'ii ii" i""a ol d;bv dtt handins ovet possesean at the 
'ote

P.esctibed."

31. the promote. is responsible lor all obligations' responsibilities' and

lunctions Lrnder the provisions of the Act of 2016' or the rules and

regulations made thereunder or to the auottees as per agreement for

sale under section 11(41(a)' The Promoter has failed to complete or is

unable to give possession ofthe unit in accordance with the terms of

agreement for sale or dulv completed bv the date specified therein'

Accordingly, the promoter is liable to pay the allottee' as h€ wishes to

withdraw rrom the proiect, without prejudice to any other remedy
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available. to return the amount received

,nterestat such rate as may beprescribed.

32. Accordingly, the non-compliance ofthe mandate contained in section

lltal(a) .ead with section 18(11 of the Act on the part of the

r€spondent is established. As such, the complainant is entitled to

.efund of the entire amount paid by him at the prescribed rate oa

interest i.e., @ 11.100/o p.a. lthe stare Bank of India highest marSinal

cost ollending rate {lvlcLRl applicable as on date +20lol as prescribed

under rule 15 of the Haryana Real Estate {Regulation and

D.velopment) Rules,2017 from thedate oieach payment tillthe actual

date of reiund ol the amount within th€ timelines provided in rule 16

ofthe Haryana Rules 2017 ibid.

C, Directions ofihe authority

33. Hence, the Authorityhereby passes thisorderand issues the following

dir.ctions under section 37 oi the Act to ensure complianc€ of

obligatrons casted upon the promoteras perthefunctions entrusted to

the authority under section 34[0 ofthe Act]

The respondent is directed to refund the amount oi 133,28,080/-,

paid by the complainant along with prescribed .ate of interest @

11.100/o p.a. as prescribed under section 18 (1) oathe Act, 2016 read

with .ule 15 ol the rules trom the date oi each payment t,ll the date

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

The respondent is iurther directed not to create any third-party

rishts asainst the subject unrt berore lull realizat,on of th€ paid_up

respect of the unlt wuh



HARERA
GURUGRA[/

amount along with interest thereon to the complainant and even ii
any transfer is initiated with respect to subject unit, the receivables

shallbe first utilized for clearing dues oacomplainant allottee.

34. This decision shallmutatis mutandisapplyto cases mentioned inpara 2

ofthis orderwherein detaih olpaid-up amount is mentioned in each of

ConDlaint No.64 of2020 and 389 or2023

if any, stands disposed off

'{6,.^, u-,2

Complaints as well as applications,

accordingly.

File be consigned to regisky.
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