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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. 4862 of 2021
Date of filing: 10.12.2021
Date of Order: 30.05.2025

Sameer
R/o: F2/4, First floor, DLF Phase-1, Gurugram,
Haryana-122002

Complainant
‘."e_rsus

M/s Sana Realtors Pvt. Ltd,
Regd. Office at: H-69, Upper Ground Floor,
Cannaught Circus, Cannaught Place New Delhi -

110001 Respondent

CORAM:

Shri Vijay Kumar Goyal Member

APPEARANCE:

sh. Gaurav Rawat (Advocate] Complainant

5h. Gaurav Raghav (Advocate) Respondent
ORDER

1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 [in
short, the Act) read with Rule 28 of the Haryana Real -Estate {Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of Section
11{4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

/E:]/' Page 1 of 25



A
2

@HARER:‘%
L2 GURUGRAM

provisions of the Act or the rules and regulations made there under or to the

Complaint No. 4862 of 2021

allottee as per the agreement for sale executed inter SE.

Unit and project-related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:
S.no. | Particulars Details
1. | Name of the project “Precision SOHO Tower", Sector 67,
e Gurugram N
2. [Unitno. 303, Tower-4, floor - 31 (old unit)
335, Tower-A, floor — 39 [new unit)
[page no.7 of reply)
Unit admeasuring 350 sq. ft. (old unit)
(page no.21 of the complaint)
525 squ ft. (new unit)
[page 39 of reply) =
3. | Memorandum of 01.06.2011
Understanding [page 20 of complaint)
4. | Assured return clause Clause 2
After receipt of consideration of Re850000 -
(Rupeas Eight Lukhs Fifty Thousand wily], the
Developer shall give an investment return &
Re35/-Per Sq. Ft. per month ie Ry 1925407
(Rupees Nimeteen Thousand Two Hundred Fifey
Only} with effect from June 2001 on or befare
15th day of every month for which it iz due gl
such titne the developer is not uble te lease the
Proposed Space for ‘o maximum period af §
Years from the signing of this dgreement subject
to balance Payment as mentioned in clayse 3
hereinafter,
5. | Date of execution of Nat Not executed
buyer's agreement (as alleged by respondent page 4 of
reply) B
6. | Due date of possession NA |
7. | Letter for change of unit | 05.01.2012
number to A-335 (page 39 of reply)
admeasuring 525 sq. ft. by
 respondent
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' 8. | Reminder letter for execution | 03.02 207 2
of BBA for unit no. A-335 by | (page 41 of reply)
I respondent
9. | Request letter for possession | 18.11.2017 Zy
handover by respondent (page 45 of reply)
10. | Request letter for execution of | 15.03.2018 .
sale deed by respondent ' [pape 47 of reply)
11. | Reminder letter for execution | 10.05.2019
Jil = of sale deed by respondent (page 49 of reply)
12. | Total sale consideration | Rs.8,50,000/-
[Page no. 09 of complaint)
13. | Total amount paid by the Rs.8,50,000/-
complainant [As per MOU page 23 of complainant)
14. | Assured return paid by the Rs.12,99,375/-
respondent [as alleged by respondent page 08 of
reply) !
15. | Dccupation certificate 18.07.2017
(Page no. 37 of reply)
16. | Offer of possession 24072017 for unit no. A303
(page 43 of reply)
17. | Possession handover letter 18.11.2017 for unit no, A-335
issued by respondent [page 45 of reply) =

B. Facts of the complaint;
3. The complainant has made the following submissions:
a) That the based on promises and commitment made by the respondent,

complainants booked a SOHO Apartment admeasurin g 350 sq ft, unit no

303, 3" Floor, Tower A In project “Precision SOHO Tower" at Sector 67,

Gurugram, and Haryana 122102, The Sale Consideration amount of
Rs.8,50,000/- was paid through cheque no 234415, ICICI Bank, dated
08.02.2011. That the complainant booked the unit in down payment plan

wit

h Assured Return.

That the respondent to dupe the complainants in their nefarious net even

executed MOU signed between parties on 01.06.2011, just to create a

false belief that will pay investment return on down payment of
Rs.B,50,000/- @ rate of Rs.55/- per sq, ft. per month i.e. Rs.19250/- per
month till possession as per MOU Clause No. 2 and &

Fage 3 of 25



% GURUGR’{%M Complaint No. 4862 of 2021 II

c)

]

JA-

As per Clause 2 of the MOU the respondent was liable to paid Investment
return amount of Rs.19250/ (Rs.55 per month per sq. ft. 350 sq. ft.) per
maonth 15" day of every month from (1.06.2011 but respondent was nat
paid from 15.08.2017 to till date 27.11.2021. This is breach of trust.
That the total value of unit is Rs.8,50,000/- (including all) as per MOU out
of that respondent extracts 100% amount of Rs.8,50,000/- in same day
of booking dated 01.06.2011. That respondent indulged in unfair,
unreasonable, trade practice from the inception,

That the complainant has repeatedly been seeking an update on the
progress in the development of the project and investment return which
was stopped by builder in 2017, That the complainant raised his issues
about progress of project and unpaid monthly investment return
through visited personally in reply builder given to them a firm
assurance for give balance assured return but till date builder nat paid
them balance amount of assured return and offer of possession. In
continuations complainant made many request through wvisited
personally at builder office. However, the queries of the corm plainant was
replied in lethargic manner but till date builder not resolved the issue of
assured return and possession of unit The respondent was always vague
and evasive to such requests. Finding his repeated efforts being thwarted
and dashed. As per term of MOU Builder had committed in the Mou
clause no. 2 "After receipt of consideration of Rs. 8,50,000/- (Rupees
Eight Lakhs Fifty Thousand only), the developer shall give an
investment return @ Rs. 55/- per Sq. Ft. per month ie Rs, 1 9250/-
(Rupees Nineteen thousand two hundred fifty only) with effect from
June 2011 on or before 15 day of every month for which it is due till
such time the developer is not able to lease the proposed space for a

maximum period of 5 years from the signing of this agreement
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h)

subject to balance payment as mentioned in clayse 2 hereinafter.,”
and was accordingly obliged and liahle to give possession of said unit
maximum period of 5 Years from the signing of this agreement dated
01.06.2011 so respondent was liable to give possession before
30.05.2016.

That the builder liable to paid assured return tll possession but in this
complaint, builder had started the default in very first year detail of paid
instalment of assured return

That the respondent at no stage informed the complainants on the statys
and development of the project, but demanded ful] payments in advance
with the commitment of assured return tll possession & timely
possession which was never give. To meet these huge demands raised by
the respondent, Complainant had to not only liquidate their investments,
but had to borrow money through unsecured loan at high rate of interest.
That the complainant was request ng many times in between 2017 to till
date for non-payments of assured return, and status of project but
builder not replied to the point and lingered on the subject matter,

That the respondent has failed to meet the obligations and with malafide
intentions have collected huge amount of money from the complainant.
This act on part of the respondent has not only caused huge financial
losses, but have also offset the family life.

That the complainant with good intentions have paid all demands raised
by fe:;pundent amotunting to 100% of the unit cost [Sale Consideration).
However, respondent has failed to meet their obligations and
commitments. This undue delay in handing over the possession of the
unit for more than 6 years from committed date as per agreement is not

only a breach of trust but is also indicative of ill intentions of the
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respondent. The act on part of respondent has caused undue financial

losses and mental agony to the complainant.

k) From the above it is abundantly clear that the respondent sold the unit
in 2011, extracted 100% at the time of booking from innocent buyer hy
giving false promised of Assured investment Return of 19250/- per
month. This was done by executing illegal, unilateral, one-sided MOU

L. Relief sought by the complainants:
4. The complainant has sought the following relief(s):
. Direct the respondent to pay assured return from 15.08.2017 dll date
@ Rs. 55/- per sq. ft. per Month for 350 sq ft. unit.

IL. Direct the respondent to pay interest on due amount of assured
investment return from the date of instalment of assured investment
return till actual payment.

[1I. Direct the respondent to give physical possession of the unit after
obtaining occupation certificate with assured first lease rentals of
Rs.55/- per month per sq. ft. for unit.

IV. Direct the respondent to quash all the demands at the time of offer of
possession.

2. On the date of hearing, the autho rity explained to the respon dent-promoter
about the contraventions as alleged to have been committed in relation to
Section 11(4) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent,
6. The respondent contested the complaint on the following grounds:

L. That the present complaint is liable to be dismissed as the respondent had
already paid the assured return for a period of more than five years thus
as per the Memorandum of Understanding the same was payable maxi-
mum for a period of five years.

I That the complaint is liable to be dismissed as per the MOU executed he-
tween the parties only the Courts at Delhj shall have Jurisdiction and the
dispute resolution mechanism is arbitration only. As per the provisions of

the Arbitration and Conciliation Act, the present complaint is not maintain-
able.

A
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HI. That the complaint filed by the complainant is also liable to be dismissed

Y.

as the present project does not fall within the purview of RERA. The re-
spondent had way back on 18.05.2015 applied with the concerned author-
ity i.e, DTCP for the grant of the occupation certificate and the concerned
authority on 18.07,2017 prior to the commencement of the Rules had
granted the respondent with the occupation certificate. The said rules
mentioned herein above were notified only on 28.07.2017 and therefore,
cannot applied retrospectively to a project which stands completed before

the Rules coming into force.

- That the respondent had obtained the occupation certificate for its project

despite which was an “ongeing project” even prior to the notification of the
rules. The specific agreement entered into between the respondent and
the complainant is prior to coming into force of the Act and Harvana Rules,
hence the provisions of HRERA are not applicable to the present com-
plaint.

That the complaint filed by the complainant is liable to be dismissed as
there is no agreement in respect of the unit of the co mplainant and as such
there are no terms that were settled. MOU can't be kept at par with the flat
buyer agreement as the MOU is referring to the returns on investment huyt
has nothing about the allotment of unit. As the fat buyer agreement was
not signed, hence the present matter does not come within the ambit of the
HRERA.

That the entire MOU i required to read as a whole and can’t be read in
isolation with reference to one ¢lause, as per the para 9 of the said MOU it
was categorically agreed that the after offer of possession of the proposed
space, the respondent shall stand completely discharged, absolved and re-
lieved of all responsibilities fobligations under the said MOU including the

liability to give Assured Investment Return. As the complainant was time

A
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and again requested for signing the flat buyer agreement but it was the
complainant who had neither signed the agreement nor taken the posses-
sion which was offered way back on 24.07.2017. hence the present com-
plaint is not maintainable as the respondent was noi supposed to pay the
assured returns after the construction was completed.

That despite the repeated request and afferin g ofthe possession of the said
Space as per the said MOU, the complainant had neither settled the account
nor paid the due which was to be paid to the respondent. The complainant
intentionally and will fully neither signed the huilder buyer agreement nor
taken the possession which was affered way back on 24.07.2017.

That the it is the admitted facts that the respondent had paid the Assured
Investment Return to the complainant till the date of offering possession
of the said space on 24.07.2017, hence after offer of possession of the pro-
posed space, the respondent shall stand completely discharged, absolved
and relieved of all responsibilities / obligations under the said MOU in-

cluding the liability te give Assured Investment Return.

- That the present complaint filed by the complainant is liable to be dis-

missed as the complaint have filed a false complaint and liable to be dis-
missed at threshold. No flat buyer agreement was entered between the
parties and the complainant. The complainant failed to comply the terms
of the said MOU dated 01.06.2011.

That the complaint before the Authority is beyond the limitation period,
hence the present complaint is liable to be dismissed. The complainant
was time and again requested for signing the flat buyer agreement but the
complainant neither signed the agreement nor took the possession which

was offered way back on 24.07.2017,
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That the present complaint filed by the complainant is not maintainable as
the Occupancy Certificate is already issued on 18.07.2017 ie. prior to the
commencement of the Rule,

That the present complaint is not maintainable as per the provision of Sec-
tion 19 (6) of Real Estate (Regulation and Development) Act 2016. No
buyer’s agreement was executed between the parties, hence there is no
actual allotment of any unit in favor of the complainant and the MO was
nothing more than an agreement of advancement of some amount.

That there was no agreement between the parties and hence there was
even no time line ever fixed in respect of the construction. Even the COMm-
plainant also failed to execute any flat buyer agreement.

That initially there were high tension wires passing through the project
land and the work got delayed as the agencies did not remove the same
within time promised and since the work was involvi ng risk of life, even
the respondent could not take any risk and waited for the cables to be re-
moved by the Electricity Department and the project was delayed for al-
maost two years at the start. Initially there was a 66 KV Electricity Line
which was located in the land wherein the project was to be raised. Subse-
quently an application was moved with the HVENL for shifting of the said
Electricity Line. HVPNL subsequently demanded a sum of Rs.46,21,000/-
for shifting the said Electricity Line and lastly even after the deposit of the
said amount HVPNL took about one and half years for shifting the said
Electricity Line.

That until the Electricity Line was shifted the construction on the Plots was
not possible and hence the construction was dela yed for about two years,
That the diligence of the respondent to timely complete the project and
live upto its reputation can be seen from the fact that the respondent had

applied for the removal of high tension wires in the year 2008 i.e. a year

/2
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even before the license was granted to the respondent so that the time can

be saved and project can be started on time.

XVL. That the contractor M/s Acme Techcon Private Limited was appointed on
(18.07.2011 for development of the project and it started development on
war scale footing. In the year 2012, pursuant to the Punjab and Haryana
High Court order, the DC had ordered all the developers in the area for not
using ground water and the ongoing projects in the entire area seized to
progress as water was an essential requirement for the construction activ-
ities and this problem was also bevond the control of the respondent,
which further was duly noted by various media agencies and documented
in the government department. Further since the development process
was taking lot of time and the contractor had to spend more money and
time for the same amount of work, which in normal course would have
been completed in almost a year, due to the said problems and delayin the
wark, the contractor working at the site of the respondent also refused to
work in December, 2012 and the dispute was settled by the respondent by
paying more to the earlier contractor and thereafter appointing a new con-
tractor M/s. Sensys Infra Projects Pvt. Ltd. in January, 2013 immediately to
resume the work at the site without delay. Further, the project is complete
since 2015 and the respondent has also applied for the Occu pancy Certifi-
cate in May, 2015. Lastly in July, 2017 Occupancy Certificate was issued
and the delay of two years was on account of the delay at the end of DTCP.

AVIL. That as far as the project is concerned the same was delivered in the year
2017 after the receipt of the Occupation Certificate. If the complainant
would had any intention to purchase the unit, then at the first instance the
complainant would had signed the buyer's agreement as per the terms of

the MOU and further pursuant to the receipt of the letter dated 24.07.2017
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offering possession, the complainant must have taken the possession of
the Unit.

That Fire NOC for the project was issued on 09.09.2015 and an application
for issuance of Occupancy Certificate was submitted with the DTCP on
18.05.2015 and lastly on account of administrative reasons the same was
delayed for about two years and was lastly issued by DTCP vide memao No,
ZP-5B9/5D (B5)/2017/17063 on 18/07/2017. There are number of other
factors but as the matter / dispute of assured return is not within the pre-
view of RERA, hence the respondent is reserving its right to agitate the
same before the Appropriate Authority. Even the claim of the complainant
is time barred.

That the complainant had booked the space admeasuring 350 sq ft, unit
ne. 303, 37 floor Tower-A in Project “Precision SOHO Tower” at Sector 67
Gurugram and Haryana 122102, The sale consideration amount of <aid
was Rs.8,50,000/- and the same was paid by the complainant through the
cheque. It is not disputed that the said space was booked by the complain-
ant in down payment plan with Assured Retur.

That after the booking of the space admeasuring 350 4. ft, unit no. 303
the unit number and size of the unit was changed due to change in the lay
out plan and lastly the complainant was offered unit no, A-335, situated on
same floor Le. 3" floor of the project with the increase super built-up area
of 525 sq. ft. vide letter dated 05.01.2012. Thus, the complainant was pro-
posed to seek withdrawal of the booking but the complainant preferred to
continue with the allocation of the new unit. Further, the cost of the in-
creased area along with other charges were payable at the time of the offer
of possession so even the same was not making any difference for the com-

plainant.

a Fage 11 of 25



XX1L

XXIL

XXII1.

XXIV.

XXV,

.. @ﬁ UGQ AM [_Cmmrlaint Mo 4862 of 2021 7

That complainant after entering into the MOU was supposed to enter into
the builder buyer agreement for allocation of the unit, but despite the cor-
respondence dated 05.01.2012 and 03.02.2012 the complainant failed to
enter into the agreement. As far as the averment of minimum assured re-
turn is concerned, the complainant has portrayed the same in a different
spirit and as if the complainant was entitled for monthly return of over 2%
without any obligations.

Clause 2 of the agreement specifically stated ".........the develaper shall give
an investment return @ Rs. 55/- per sq. ft. per month i.e. Rs.19,250/- w.ef
June 2011 on or before 15 day of every month for which it is due till such
time the developer is not able to lease the proposed space for a maximum
period of 5 years from the signing of this agreement subject to balance pay-
ment as mentioned in Clause 3....7

The maximum period for investment return was only for a maximum pe-
riod of 5 years and the complainant was also supposed to make the balance
payment. Way back on 24.07.2017 when the offer of possession was made
asum of Rs.B,81,053 /- was outstanding any payable by the complainant to
the respondent, which the respondent had failed to do despite reminder
letters which were issued on 18.11.2017, 15.03.2018, and 10.05.2019.
That the complainant was liable to pay a total sum of Rs.8,81,053 /- for the
increased area, EDC/ IDC, Electrification, IFMS, Pre-Paid Meter Cha rges.
Even the complainant after the offer of possession was also su pposed to
pay the maintenance charges to the maintenance company as well as mu-
nicipal charges.

Further itis also agreed that on completion of the construction of the pro-
posed building/ complex containing the said proposed Space on the Third

Floor in the building namely “Precision Soho Tower”, Sector 67, Gurgaon,
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XXVL

XXVIL

XXVIIL

A

Haryana, the complainant shall pay the EDC/ 1DC and other charges in ad-
dition to the basic sale price. Further in case the buyer [Complainant
herein) defaults in making the payment, the developer/respondent herein
shall have the right to terminate the allotment of the proposed space in
favor of the buyer and shall further have the right to deal with the pro-
posed space as it may deem fit and proper including right to execute the
lease in Developer (respondent herein) own name. In that eventuality this
MOU shall stand terminated and the Developer shall return the considera-
tion amount as paid by the Buyer to the buyer only after deducting all sums
paid by the Developer on account of Assured Investment Return to the
Buyer. The Memorandum of Understanding was executed on 01.06.2011
between the complainant and res pondent herein,

That against the total invested amount of Rs.8,50,000/- the total amount
as received by the complainant as assured return is Rs 1 2,99,375/- till Aug
2017 i.e. the month on which the complainant was offered possession.
That the occupation certificate was issuad by the DTCP, Haryana on
18.07.2017 and till the sajd month the eomplainant kept on receiving the
amount of assured return despite of the fact that the minimurm assured re-
turns were payable maximum till five yeﬁrs fram the date of agreement,
Reference is drawn to the Memorandum of Understanding and the As-
sured Investment Return was applicable only till signing of the First Lease
(Clause 4). Further as per the terms of the Memo randum of Understanding
it was incumbent on the part of the complainant to pay the EDC/ IDC and
other charges in addition to the basic sale price and to get the sale deed
executed after the completion of construction.

That for getting the lease deed executed the execution of the sale deed is

must and accordingly the complainant was immediately after the receipt
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XXIX.

XXX,

XXXI,
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of Occupation Certificate was intimated on 24.07.2 17 to pay the consid-
eration amount was the increased size, EDC/ IDC and other charges in ad-
dition to the Basic Sale Price and to get the Sale Deed Registered. Even after
the first correspondence there was no response from the Complainant.
Subsequently again on 15.03.2018 and 10.05.2019 reminder letters were
sent to the complainant to get the Sale Deed registered so that the Lease
Deed could be registered in favor of the complainant. Despite second re-
minder there was no response from the complainant,

That again intimation was given to the complainant on 15.03.2018 and
10.05.201% particularly clarifying that since after the first correspondence
as the Complainant is nat coming forward to sign the Sale Deed and is not
paying the overdue, hence the complainant is not liable to pay minimum
assured return. That even after the said co rrespondences, the complainant
[ailed to get the sale deed registered and it is only account of the said rea-
son the complainant is not entitled for minimum assured return amount
as per the terms of the Agreement. Thus, the respondent is entitled to ter-
minate the allotment of unit as per the clause 7 of the Memorandum of Un-
derstanding on account of default on the part of the complainant to pay the
amount as per the demand letters but still the complainant is waiting for a
response of the complainant,

That still if the complainant does not come forward to zet the sale deed
executed in his favor, then the complainant invoking the relevant clauses
of Memorandum of Understanding and will cancel the allotted unit and
MOTL.

That it is the complainant who had not complied said MOU and had
breached the said MOU, Even the clause 2 stated that the Investment re-

turn shall be for & maximum period of 5 years. The respondent had com-
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pleted the project in the year 2015 itssif and it was with the same expec-
tation that the occupation certificate will be issued in the year 2015 itself
that the clause no. 6 was incorporated

That as far as the averment of minimum assured return is concerned, the
complainant has portrayed the same in a differe nt spirit and as if the com-
plainant was entitled for monthly return of over 2% without any obliga-
tions forever. The complainant was entitled for minimum assured return
only for five vears but as the respondent received the occupation certifi-
cate anly in 2017, hence the respondent in good faith and for the sake of
his reputation kept on paying the minimum assured return till July 2017,
That initial consideration amount of the said unit was Rs.8,50,000/- which
was paid by the complainant to the respondent, however the other charges
of EDC, IDC etc. were excluding the basic cost. The complainant in the pre-
sent matter was also liable to pay the consideration price for the increased
size of the Unit.

As far as MOU is concerned, in para 9 of the MOU is stated that the after
offer of possession of the proposed space, the respondent shall stand com-
pletely discharged, abselved and relieved of all responsibilities /obliga-
tions under the said MOU including the liability to give assured investment
return. The complainant was time and again requested for signing the flat
buyer agreement and execution of the sale deed since 2017 but the com-
plainant had neither signed the agreement nor taken the possession which
was offered way back on 24.07.2017. The assured investment return was
payable till five years at the most but the respondent paid the same till the
receipt of the occupation certificate, As on date the total amount as payable
to the respondent herein by the complainant is Rs.16,28,162 /- prior to the
execution of the sale deed which is including interest on the delayed pay-

ments.
Page 15 0f 25

Ja-



XXXVIL

XXXVIIL

i NARERA

“ GUEUGW Complaint No. 4862 of 2021

XXXVI.

That as per the para 9 of the said MOU it was categorically agreed that the
after offer of possession of the proposed space, the respondent shall stand
completely discharged, absolved and relieved of all responsibilities / obli-
gations under the said MOU including the liability to give Assured Invest-
ment Return. As the complainant was time and again requested for signing
the Flat Buyer Agreement but it was the complainant who had neither
signed the Agreement nor taken the possession which was offered way
back on 24.07.2017. That despite the repeated request and offering of the
possession of the said space as per the said MOU, the complainant had nei-
ther settled the account nor paid the due which was to be paid to the re-
spondent. The complainant intentionally and will fully neither signed the
builder buyer agreement fior taken the possession which was offered way
back on 24.07.2017.

That the respondent had paid the assured investment return to the COm-
plainant till the date of offering possession of the said space on 24.07.2017,
hence after offer of possession of the proposed space, the respondent shall
stand completely discharged, absolved and relieved of all responsibilities
/ obligations under the said MOU including the liability to give Assured
Investment Return.

That for getting the lease deed executed the execution of the sale deed is
must and accordingly the complainant was immediately after the receipt
of Occupation Certificate was intimated on 24.07.2017 to pay the consid-
eration amount for the increase in size, EDC/ IDC and other charges in ad-
dition to the Basic Sale Price and to take the possession and get the sale
deed registered. Even after numerous correspondences there was no re-
sponse from the Complainant. The complainant as perthe agreement need
to get the same deed registered and only there after the Space could be let

out on lease.
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. That the respondent had not informed the complainant on the status and

development of the project as alleged herein. The complainant was well
aware that the project was complete in all respect in the year 2015 itself,
If the complainant is not aware of anything so why the complainant kept
on taking the assured returns till 2017, There is no cause of action in favor
of the complainant and the present complaint is barred hy limitation.
That the complainant was offered possession and the complainant was
asked to get the sale deed registered but the com plainant never responded
to any of the communications. The complainant was actually intending to
find out a way to enjoy monthly returns of over 2% on investment and that
do without having anv obligations.

That the respondent has failed to meet the obligations or with malafide
intentions had collected the said mount from the com plainant. The project
is ready since 2015, occupation certificate was received in 2017 and the
complainant is not getting the sale deed registered in his favor by making
the balance payment and is alleging that the complainant is wrong,

That the complainant had only paid the initial amount, however the com-
plainant hag failed to pay the demands raised by respondent and failed to
meet his obligations and commitments as per the said MOL.

That as the agreed terms of the said MOU the present complaint filed by
the complainant is liable to be dismissed as perthe MOU executed hetween
the parties only the Courts at Delhi shall have Jurisdiction and the dispute
resolution mechanism is Arbitration only. As per the provisions of the Ar-

bitration and Conciliation Act, the present complaint is not maintainable

7. All other averments made in the complaint were denied in toto.

8. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

A
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decided based on these undisputed documents and submission made by the

complainant.

Jurisdiction of the authority:
The authority observes that it has territorial as well as subject matter

© fm

jurisdiction to adjudicate the present complaint for the reasons given below.

EI Territorial jurisdiction
10, As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be the entire Gurugram District for all purposes
with offices situated in Gurugram. In the present case, the project in question
is situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.Il Subject matter jurisdiction.
11.Section 11({4)(a) of the Act, 2016 provides that the promater shall be

responsible to the allottee as per the agreement for sale. Section 11(4](a) is

reproduced as hereunder:

Section 11{4)fa)

Be responsible for all abiigations, respensibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder ar to the allottees s per the dgreement for
sale, or to the association afallortees, o the case ma v be, il the
canveyance of all the aparteents, plots or buildings, as the case
may be, to the allottees, or the comtion areas to the association
of allotizes or the competent dlitharity, as the case may be;
Section 34-Functions of the Authority:

34(f] af the Act provides ta ensure complinnce af the obligations
cast upon the pramoters, the allottees and the real extare agents
under this Act and the rules and regulations made thereunder

12. 50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by promoter leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a later stage.

Page 18 of 25
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Findings on the objections raised by the respondent:

F.I Objection regarding complainant bea ring in breach of agreement for non-
invocation of arbitration.

The respondents submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to he adopted by the parties in the event of

any dispute.

14. The authority is of the apinion that the jurisdiction of the Authority cannot

15.

be fettered by the existence of an arbitration clause in the buyer’s agreement
45 It may be noted that section 79 of the Act bars the jurisdiction of civil
courts about any matter which falls within the purview of this authority, or
the Real Estate Appellate Tribunal. Thus, the intention to render such
disputes as non-arbitrable seems to be clear. Also, section 88 of the Act says
that the provisions of this Act shall be in addition to and not in derogation of
the provisions of any other law for the time being in force. Further, the
authority puts reliance on the catena of judgments of the Hon’ble Supreme
Court, particularly in National Seeds Corporation Limited v, M,
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derogation of the other laws in force, consequently the
authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause

F.Il Objection regarding complainant being barred by limitation.
So far as the issue of limitation is concerned the Authority is cognizant of the

view that the law of limitation does not strictly apply to the Real Estate
Regulation and Development Act of 2016. However, the Authority under
section 38 of the Act of 2016, is to be guided by the principte of natural
Justice. It is a universally acce pted maxim and the law assists those who are

vigilant, not those whao sleep over their rights. Therefore, to avoid

Pape 19 of 25

/4



16.

| i

18.

& HARERA
"‘ GUEUGR-&.M Complaint No. 4862 of 2021

opportunistic and frivolous litigation a reasonable peried of time needs to be

arrived at for a litigant to agitate his right. This Authority is of the view that
three years is a reasonable time period for a litigant to initiate litigation to
press his rights under normal circumstances. However, this shall not apply
to the provisions of section 14 where a specific period has already been
defined.

It is also observed that the Hon'ble Supreme Court in its order dated
10.01.2022 in MA NO. 21 of 2022 of Suo Meto Writ Petition Civil No. 3 of
2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand
excluded for purpose of limitation as maybe prescribed under any general
or special laws in respect of all judicial or quasi-judicial proceedings.
Herein, the cause of action arose on 15.09.2018 when the complainant
received last assured return payment as the detailed account stamen
submitted by complainant (page 33 of complaint]. The complainant has filed
the present complaint on 10.12.2021 which is 3 years 2 months and 25 days
from the date of cause of action. The three-year period of delay in filing of
the case also after taking into account the exclusion period from 15.03.2020
to 28.02.2022 would fall on 22.11.2023, In view of the above, the Authaority
is of the view that the present complaint has been filed within a reasonable
period of delay and is not barred by limitation.

F.II Objections regarding that the respondent has obtained the occupation
certificate before coming into force of RERA.
The respondent/promoter has raised the contention that the said project of

the respondent is a pre-RERA project as the same has already obtained
occupation certificate from the competent authority on 18.07.2017 ie,
before the coming inte force of the Haryana Real Estate {Regulation and
Development) Rules, 2017 on 28.07.2017. As per proviso to section 3 of Act
of 2016, projects that are ongoing on the date of commencement of this Act

Le., 2H.07.2017 and for which completion certificate has not been issued, the
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promoter shall make an application to the authority for registration of the

said project within a period of three months from the date of commencement
of this Act and the relevant part of the Act is reproduced hereunder: -

Provided that projecrs that are angaing on the date of com-
mencement of this Act and for which the completion certif-
icate has not been issued, the promoter shall make an -
plication to the Authority for registration of the said pro-
fect within a period of three months from the date af cam-
mencement of this Act:

19. The legislation is very clearin this aspect that a project shall be regarded as
an “ongoing project” until receipt of completion certificate, It is important to
note that till date, the respondent/buflder has not obtained the completion
certificate till the commencement of the Act, 2016. After taking note of the
statutory provisions as mentioned in Section 3 of the Act of 2016, it is
observed that the Act of 2016 is retroactive In nature and covers all ongoing
projects for which completion certificate has not heen issued by the
competent authority.

20. Further, the Hon'ble Supreme Court of India in Civil Appeal No(s). 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Private

Limited vs. State of U.P and Ors. has observed that

e, The Parliament intended to bring within the folel of the statute
the ongoing real estate profects in its wide amplitude used the
term “vonverting and existing bui iding or @ part thereof inta
apartrmenis” including every kind of developmental activity either
existing or upeoming in future under Section (1} af the Act, the
Intention of the legisleture by necessary implication and without
any ambiguity is to include those projects which were angaing and
tn cases where compietion certificate has not been issued within
fold of the Act

21. Therefore, in view of the abave, the plea advanced by the respondent/
promoter is hereby rejected.

G. Findings on relief sought by the complainant.
G.1 Direct the respondent to pay assured return from 15.08.2017 to till date
@Hs. 55/- per sq. ft. per month for 350 5q. ft. nnit.
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G.II Direct the respondent to pay interest on due amount of assured
investment return from the due date of instalm ent of assured investment
return till actual payment.

22.The above-mentioned reliefs sought by the complainant are being taken

23,

together as the findings in one relief will definitely affect the result of the
other relief and the same being interconnected.

The factual matrix of the case reveals that a MOU was executed between the
parties on 01.06.2011 and a unit no. 303, 3™ floor, tower-A, admeasu ring 350
5q. ft. was allotted to the complainant. The complainant has paid an amount
of Rs.8,50,000/- against the sale consideration of Rs.8,50,000/-, Clause 2 of
the said Mol provides for payment of agsured returns to the complainant @
Rs.55/- per sq. ft. per month i.e. Rs.1 9250 /~with effect from June 2011 on or
before 15 day of every month till such time the developer isnot able to lease
the proposed space for a maximum period of 5 years from the signing of the

agreement.

24.The complainant submits that the assured returns were to be paid until

FAs

possession was handed over, On contrary the respondent contended that the
complainant was entitled to the assured return only for a maximum perinod
of five years from the signing of the agreement. It is also submitted by the
respondent that although the five-year period ended in June 2016, assured
returns were voluntarily paid until August 2017,

Admittedly the complainants in its complaint submits that it has received
assured return in accordance with the Moll till August 2017. Additionally, as
per the detailed statement placed by complainant (Annexure P/3) it
becomes more evident that the complainant has received assured return
Irom the June 2011 till August 2017. The question remains for the further
assured return to be paid by the respondent as per the relief sought by the

complainant seeking remaining assured return from 15.08.2017 till date.
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LELTE

26. As per the Mol dated 01.06.2011 clause 2 provides for the agreed assured

27,

28,

return between the parties. The said clause is reproduced below:

Clause 2

After receipt of consideration of Rs85 0000/~ (Rupees Eight
Lakhs Fifty Thousand only), the Developer shall give an
investment return @ Rs.55/-Per 24 FE per month te. Rs, 19250/~
(Rupees Nineteen Thousand Two Hundred Fifty Ondy ] with effect
from June 2011 on or before 15ch day of every manth far which
it 15 ue till such time the developer is not able to lease the
Proposed Space for a maximum period of 5 Years from the
sighing of this agreement sultfect to balance Payment gs
mentioned in clause 3 hereinafter

In accordance with the aforementioned clause, the respondent's liability to
pay assured returns was contractually limited to a maximum of five years
from June 2011, i.e., up to June 2016, It is, however, an admitted fact that the
respondent continued to make these payments until August 2017, This
continued payment, beyond the stipulated five-year period was made
without any contractual obligation. Therefore, no claim for assured return
subsists beyond Aupust 2017.

GIII Direct the respondent to give physical possession of the unit after
obtaining occupation certificate with assured first lease rentals of
Rs.55/- per month per sq. fi. for unit,

LIV Direct the respondent to quash all the demands at the time of offer of
possession.

The complainant is seeking possession of Unit no, A-303, admeasuring 350

sq. i, which was originally allatted through the MoU dared 01.06.2011. The
complainant had paid the full sale consideration of Rs. 8,50,000/- for this
unit. The respondent, however, claims that due to change in the layout plan,
the unit was changed to A-335 admeasuring 525 sq. ft. The respondent has
submitted a series of letters issued to the complainant, including a letter
dated 05.01.2012 regarding the chan ge of unit, a reminder for executing the
buyer's agreement dated 03.02.2012, a possession offer dated 18.11.2017,
and letters for executing the sale deed dated 15.03.2018 and 10.05,2019.
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However, during the hearing on 30.05.2025, the complainant vide

proceedings dated 30.05.2025 clarified that he is seeking possession of the
originally allotted unit i.e. A-303.

29. The Authority finds that there is no document on record showing that the

30.

ﬁ/,

complainant ever accepted the change in unit. Moreover, dlthough the
respondent claims to have revised the unit and increased the area, they
continued to pay the same assured return amount from June 2011 to August
2017, Had the complainant accepted the revised unit with a larger area, the
monthly assured return should have increased accordingly, which did not
happen. Therefore, in the absence of any written acceptance of the new unit
by the complainant and considerin g that the full payment for Unit A-303 was
already made, the respondent is under an obligation to hand over possession
of allotted unit A-303 and is not entitled to raise any further demand from
the comnplainant.

Further, the complainant has sought assured first lease rentals at the rate of
Rs.55/- per sq. ft. per month for the unit. However, the Authority finds that
the complainant has failed to substantiate any agreed terms between the
parties wherein the respondent had undertaken to pay lease rentals in
addition to the assured return. Accordingly, the relief sought in respect of
lease rentals is rejected.

Directions issued by the Authority:

-Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with obligations
castupon the promoter as per the functions entrusted to the Authority under

Section 34(f) of the Act of 2016:

l. The respondent is directed to handover the possession of the original

allotted unit Le. A-303 in terms of the Moll dated 01.06.2011.
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[l. The respondent shall not charge anything which is not the part of the
Mol dated 01.06.2011
32, Complaint stands disposed of,
33. File be consigned to the Registry.

‘-.n'g-——')

Vijay Kumar Goyal
(Member)

Haryana Real Estate Regulatory Authority,
Gurugram

Dated: 30.05.2025
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