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BEFORE THE

Complaint No.4898 of2022 and others

HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

CORAM:

07.03.202s

I

ORDER

'lhjs order shall dispose ofallthe complainfs titled as above nled before

this authority in form CRA under sectlon 31 of the Real Estate

(Rcgulation and Development) Act, 2016 (bereinatter relerred as 'the

Act") read with rule 28 of the HaryaDa Real Estate (Regulation and

DcvelopmcntJ Rules, 2017 (hereinafter referred as the rules') for

violatioD orsection 11(4)(al ofthe Act wherein it 6 inter alia prescribed

that the promoter shall be responsible for all its obhgations,

responsibilities and functions to the allottees as per the agreement lor

sale executed inter se between parties.

M/s lmpeflJ stru.ture< Ltd.

"The Esfera" Phase II ai sector 37-C, Gurgron, Hrryana

r I cR/ 4Be8/ 2022

M/s lJnperja Structures Ltd

cR/\2ju/2022

M/s lmperia structur€s Ltd

cR/627q/2422

M/s lmperia St.uctures Ltd.
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3.

RERA Registered/ not

Occupation certificate

The core issues emanaring from them are similar in nature and rhe

complainant(sl in rhe above referred matters are altortees of the
project, namel, The Esfera,, phase II at s€ctor 37-C, Gurgaon, Haryana

being developed by the respondent/promoter i.e., Imperja Structure
LImited. The terms and condirions ofthe builder buyer,s agreements,

fulcrum ofthe issue,nvolved in altthesecases pe(arns to taiture on the
part of the promorer to del,ver timety possession of the unjts jn

question, seeking award ofposs€Stonand delayed possession charges.

The details ofthe complaints, reply status, unit no., dare ofagreement,
possession clause, due dare of posEesstory pffer oi possession, totalsale
consideration, amountpaid up,and retiets soughraregiven in the table

Proje.tName;;a- ''The Esfera" Phase I at sectodTa

64 oi201l dared 06 07 20l r v.td,pto i5 O? rO L?

M/s Photu DataGch Serurces p!r Lrd and 4others

Registered vlae no. lsz or 2otl;u;d;; 1r:ll-oi,

1 O, 1. SCE ED U L E FOR POSSESSION
Possession ctause as pe.

''The devebper bakd on its pteynt ptahs and dirnore\
and tubEtt to oll )u* eKeptonr, .onrenoto.es to
.anptete rhe constructi@ ol the soi.l buidhn/rod
oponn.nt ||ithin o petiod ol thr@ ond hoti veots
t9! 4e dlg el etecution otth6 oar@meni;,nt*"

Group Houslng Comptex

lr::1,,
O.ly ior tow€r H on 07 02.20tB

Co.pl"'nr No.4Sos ot2;r;; ;-
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GURUGRAIV complarnt No.4898 ol2022 and othe.s

reotons nenttoned in clouse 11.1, t1.2,11.3,ad clouk
4 1 ar d@ to loturc oJ ottotte4, ro par n tne the Drrce
o[ the sotd unn ota4g wnh other (hqryet ond d;es D
a(cotdon.e w h .hp schedute oJ pojnenrs gyen in
anne,Lre C or os ,e. rhe denon.ts ro$d hv th.
deletoper hod tne to the ot ont lottute on the pa.t of
the otto4ee ta obtde b! all ar ant ol the tems or
cond ti ons of th R o9 re e ne n L

derc shott be datoy ot there sholt be fiiii d;;-i

r.-
cR/4A9A /2022 cR/523O/2OZZ

cR/6219 /2022

1. Complainr filed 0408.2022

!,1j.,**" 1",-
77 01.2Q22 2149.2A22

25.04.20?3 2t04 ta23

] 3. A otment terrer 
| 

20 06.2013

(PB 17 of

f _ -.rr"*r

0103.2012

bC. t7 ot

29.04.20tt

{ps. 24 or

Un t no lbol. Ib F.or
'Iower E

(pB t7 ot
cohplai.t)

5, Uhitarea 3395sq. ft.

[pg. 17 of

4

(p!. 24 ol

1650 sq. ft.

fus 24 of

bs. at al

1435 sq. ft

fug.a1of

t3.t2.2012

lpc 29

-L7. Dne dare ol

11.09,2012

23.05,2013

(ps. 54 !i
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<69,08,?50/-

ftat

<723A,695/-

z2.rt2024

?r.03.2022 ar pC,

22112024

156,16,455/

Ipg.83ol

10.

47.09.2a21

tps.

27.A2.20rA

[ps.81or

I DPC

3.Quash

t2 L

2

au

;,
r1"LI The aioresard comptarnts

promoter on account of violation of the builder buyer,s agreemenr

executed between rhe pa.ties inr?r se in reqpectofsaid unttforseeking

award ofpossession and detayed possession charges.

5. It has been decided to treat the said comFtaints as an appticatjon for

159,42,375/-

non-compliance of \rrturory

9

a

11
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promoter/respondent

ComplaLntNo 48q8of2022 and o$ers

rn rerms ol secuon l4[0 of the Acr which

7.

3.

I 64 ol 2011 dared 06.07.2011 valid upto
15.07.20L7

M/s Phonix Datate.h SeNices Pvt Ltd and

1603,166 floo.,Tow€. E

HARER \

mandates the authoriry to ensure compliance of the obligations cast

upon the promoter, the allottee(s) and the real estate agents under the

Act, the rules and the regularions made thereunder.

The facts ofboth the complaints filed by the complainantG)/allotteeG)

are also similar. Outofthe above-mentioned case, the particulars oflead

case CR/4A9a/2o22 titled as Kirti Vs. M/s Imperia Structures Ltd.

are being taken into consideration tbr dcte.mining the rights ol the

allottee(sl qua possession and delayed possession charges.

Unit and p.oiect.elated details

'Ihe particulars olunit details, sale consideration, the amount paid by

the complainant, date ofproposed handing over the possess,on, delay

period, ifaDy, havebeen detailed in th e following tabular form:
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3395 sq. ft.

23,052013

"""fi;" I ro'or'zorz

--' 
- 

l*:i",i:"*'"'+'
**",.*tn*' ]20'0620Il10

12. 'fh| dewl.P! ba\ed on t Prbat Pl \ d ll

r;riiiii*,**
-, p\..urion ol this ogreetue'' "_" ]'_' l

,h;ti be de@ d the. hart b' f''t"': .i': ':
, nnsn naNd )i lr^'t1t ttz t)'

\:,*ii,'ii*':':"i;liii,ii

t:,;i#i["1"1$iii;:;t::'
lE Phosis st|Pli'tl)

10,1. SCIIED1LE FOR POSSESSTON

kt--""-'"*' 23.1t-2016

Total sale consLdera on

< 12,38,6951'

ItPr. 
u"r'"Prvl
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Facts of the complalnt

The complainant has madethe followingsubmissions in the complaint:

i. That the Complainant, Mrs Kirti, is a peaceloving and law_abiding

citizen of tndia, who has long nufirred the dream of owning a home

in awell_developed residential society with modern amenitiesand

standards.ln pursuit ofthis asplralion' the Complainatrtbooked an

apartment in the project known as "T'e Ey'ero"' developed by the

Respondent, Imperla Structures Limited'

ii. That the grievanc€ of the Complainant arises from breach of

.ontract. false assurances, grossly unfair trade practices' and

deficiencies in seruces rendered by tho Respondert in connection

with the said apartrent booking'

iii. That the Complainant had applied for an apartment on 16012012

and was allotted ApartmentNo E_1603, Block_ E' 16th Floot Super

Area measuring 1650 sq ft, for a total sale consideration of

176,43,000/- [exclusive oftaxes) and a Basic Sale Price (BSP) of

156,01,750/' The booking was made through the Complainands

hard'earnedsavings,with the expectation of timelypossession and

proper delivery of promised amenities'

iv. That the project "The 8sf€ra" is situated in Sector 37_C' Village

Gharoli Khurd and Basai, Gurugram' Haryana' on a land parcel

measuring approximately 60,460 squar€ meters'

v. That the Director, Town and Country Plannin& Covemrnent of

Haryana, vide License No' 64 of 2011 dated 16'07'2011' sranted

permission to the Respondent for the establishment of a Group

PaSe 7 oI24

h p.inciPal OccuPation

Conplainr No.4098 of2022 and orhe's
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n"""itt a","",.tuer the name "E5iFERA" lt was on the basis of

this official approval that the Respondent commenced the

marketin& booki[8, and collection of suhstantial amounts from

prospective homebuyers, including the Complainant

vi. On the basis ot the project license granted to it' the Respondent

company, Imperia Structur€s Limited' 'ollected 
a substantial

amount in advance from the Complainant-111'49'200' which

constitutes more than 20yo of the Basic Sale Price [BSP) of the

aparhent-during the period from lanuary 2012 to March 2012'

even before executing the Apartment Buyer's AgreemenLThis act

is in clear violation ofthe provisions ofsection 13(1) ofthe ReaI

Estate (Regulaion and Development) Act' 2016' which prohibits a

promoter trom accepting morethan 10%of the sale consideration

without first entering into a written agreement for sale with the

vii. Subsequentty, $e Apartment Buyer's Agre€ment was executed

belatedly on 23rd May 2013, more than a year after the initial

collection offunds ln this agreement' the Respondent promised to

deliver possession of the apartment to the Complainant by 23rd

November 2016 Howevet despite th€ lapse of mor€ than five

years beyond the promised date' the Respondent has neither

handed over possession of the apartment nor provided any

compensation or interest for the inordinare dela' as required

under Section 18(11ofthe RERA Acr'

viii. Subsequently, vide letter dated 0?02'2017' the Respondent

assured the Complainantthatitwouldwaive the Floor Preferential

Location Charges (PLC) of l1O0 per sq ft-' which had been wrongly

charsed earlier' However, instead ofhonoringthis assurance in tull
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and providing rel'ef to the Comphinant' the Respondent

unilaterally and arbitrarily increased the Super Area of the

apartment [rom 16s0 sq ft to 1850 sq ft, and accordingly

demanded an additional amount of 17,29,300/' under th€ pretext

ofincreased area and a further 16,29,868/_ as "Average Escalation

Cost", vide letter dated 07 09.2021.

Shockingly, this demand was made wirhout anv corresponding

,ncrease in the Carpet Area ofthe apartment' thereby making such

charges unjustified, arbitrary, and one-sided' The Respondent' in a

clandestine and non-transparent manner, further levied lrr€levant

taxes, unexplain€d escalation charges' and mis'ellaneous costs

which were neither agreed upon in the Apartment Buyer's

AgreementnordisclosedtotheComplainantatanyeadierstage'

Despite a delay ofover five vears bevond the originallv promised

possession date, the Respondent has failed to hand over

possession olthe apartment to the Complainant and has not paid

any interest or compensatioD as mandated under Section 18(1) of

the RERAAct lnstead, itcontinuesto raise unethical' baseless' and

one'sided demands, further compoulding the harassment and

nnancial burden of the Complainant'

R€ltefsought bY the comPlalnant:

The complainant has sought following relie(s)'

(i) Direct the respondent to handov€rthe actual' physical and vacant

possession of the apartment along with delay possession charges

(ii) Dired rhe respondent to quash escalation charges and increase in

(iii) Direct th€ Respondent to pay legal expenses of Rs 80'000/-

c.

9.
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On the date ol hearing, the authority explained to the

respondent/promoter about the contraventioDs as alleged to have

been committed in relation to section 11t41 (al ofthe act to plead guiltv

or not to plead guilty.

Reply by the respondent.

The respondenthas contested thecomplainton the following grounds'

l. That the complainant has not approached the authoritywith clean

hands and thus supressed misconceived the mate'ial facts with an

intention to mislead the authority by making incorrect and false

averments and stating untrue and incomplete facts and as such is

guilty oisuppression very suggestion falsie'

IL That after mnking independent enquirie6 and only afterbeing fully

satislied about the proiect, the complainants approached the

re\PonoPnr rompany lor bookrng oi d rosidenridl unir in rl5 proie'l

'Tne ESFERA-, Phasp ll. located iil sc(tor-37 c' Curugram

Haryana. The respondent company prqvisionally allotted the unit

bearing no 1603,16d Floor, Tower Admeasuring with of 3395 sq'

ft. to complainant for a total consideratio' of 1 76'43000/'

lincluding applicable tax) p]us other charges vide booking dated

16.01.20112 aDd opted the construction linked plan on the terms

and conditioDs mutuallvagreed bv them

1ll. That th e co mplainant has failedto makeouta case undersection 18

ofAct, as the respondent has already completed the const'uction

and development of the towers and applied to the competent

authority for grant of occupancy certifi€ate on 15'04 2021 after

complying with all the requisitc formalities and is expecting to

receive the same bY end ofMaY'
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tV. That, tbe respondent comlany is in ext'eme liquidity crunch at this

critical juncture and has also been saddled with orders ofrefund in

relation to around 20_25 apartments in the project' on account of

orders passed by various other courts' The total amou nt pavable in

terms ofthose decrees exceeds an amou't of Rs 20 crores'

V That. on account of manv allottees exiting the proiect and many

othcr allottees not paying their installment amounts' the companv'

with great difficulty, in thesc turbulent times bas managed to

secure a last mile funding of Rs99 crores from SWAMIH

Investment Fund - l.Thesaid alternate investment lund IAIF) was

established unde. the special window declared on 6'112019 bv

the Hon'ble Finance Minister to provide priority debtfjDancing ior

the completion ofstallcd, brownfield, RERA registered residential

developments that are in the affordabl€ housing/mid'income

category, are net'worth positive and require last mile fundlng to

complete construction. The company was granted sanction on

23.09 2020 after examination of its status and its subject proiect

"Esfera" for the amount of Rs99 c'ores The first transaction of

installment has alreadybeen re€eived bythe respondent company

lrom the said iund as loan'

VL That the respo ndent company is e*remely commiited to complete

the phase 2 olthe proiect Esfera' In ia't' the super structure of all

towers in phase 2 lincl.Tower B) has alreadv been completed' The

intenral fin is hing work and l{EI'works is goins in a fullswingwith

almost 450 construction labourcrs are working hard to chieve the

intent oi the appellant to complete the entire project despite all

PrevailiDg adversaries
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vll. Tbat the respondent conpany fulfilled its promise and had

constructed the said unit of the complainants and with due

procedure oi law, applied for occupa6on certificate'

12. copies of all th€ relevant documents have been filed and placed on

record. Their authenticity is not in dispute' Hence, the complaint can

be decided on thebasis ofthese undisputed documents and submission

made by dr. Parties.

[. Iurisdiction ofthe authoritY

1:1. The authonty has completc territorial and

to adludicate the prcsen t co mplaint for the

E.l Territorialiurisdiction

iubiect matter iunsdlction

rieasons given below

14. As per notiflcation n o.1/g2/2017'ITCP dared 1412'2017 issued bv

Town and Country Planning Department, Harvana the jurisdiction ol

Haryana Real Estate Regulato'v Authority' Gurugram shall be entire

Curugram district ior all purposes' In the present case' the p'oiect in

question is situated within the planning area of Cu'ugram district'

'lhe.efore, this authority has complete territorial jurisdiction to deal

with the Present comPlaint.

E.ll Subiect_ matter iurisdictlon

15 Section 11[4J(a] of the Act, 2016 provides that tbe promoter shallbe

responsible to the allottee as per agreement for sale' Section lltalta)

is reproduced as hereunderr

ti rne pro..ter st on'

tnt h. r^Donsible tor oll obligouoa' re\p@[rbn tes ood funaions
,.a"i d,i twi"nis or hs i"t or the t.\ dnd rcsutotions no'te

, n.,.,"*, . . tt'" itt"n*. rt pet thP asrecnent lot t'orro
he o:so.iot too ot ollott?Ps. o' the LoY nqv be rtll t hP convzt\ntP

"ii, iii '*n i*". ,t"" - tutdinss. oi the ca\e not be' rc rhe

'i,ii,|,""'. 
ii,* -^,;. **' to the ;s'iation ot ouoft*\ ot the

conpetent outhority, os the cose no! bej
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Section 31'F"nctioas ol the Authoritv:

'4tD ot'\' r t f,a\oe' to eatJ'" 'oaP\"r'P ot trp oDl'so"on'

"i ._. - u." to..t-. -. t1-d " o,dhp.ol 'tot" nr?rt'
n,lttnt /^Latdt\e \'.no''q ot q-aoJ tYt nldPt

16. So, in view ofthe provisions olthe Act quoted above, the authority has

complete jurlsdiction to decide the complaint regarding non_

compliance ofobligations by the promoter leaving aside compensation

which is to be decided bv the adjudicating officer 1f pursued bv the

complainants at a later st:rge.

F. Findings on the reliefsought by the complainaotl

Fl. Direct the respondent to handover the actual' physical and

vacant possession of the apartment along with delay

possession charges.

F.lI Direct the respondent to quash escalation charges and

increase in super area

F.lll. Directthe Respondentto pay legal expenses of Rs 80'000/_'

17. In thepresent complaint, the complainrnt intends to continuewith the

proiect and are seeking delay possession cha'8es as provided under

the proviso to section 18(11 of the AcL Sec' 18(11 proviso reads as

'Se.tion 1s: Return oJ ono'nt and conpensotion

1S(1) lfth. Ptohoter fuil\ ta conplete a' 6 unoble t' give P$esion ol

on opurtnent, Plot' or builtltng

Prcvided thot |9here on otlotae does hot inzhd ro wihdtov lron
the project he sholl be poid, w the pronoter' interest lor Nerv

nonth ol delay, till the hording over oJ the pose$ion at such tute

os haY be Prcscabed."

18. Clause 10.1 of the buyeis agreement provides the iime period of

handing over possession and the same is reproduced below:

"1o.1. scEEDULe FOR POSSESSION:
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complarnrNo 4898of2022 and others

'''rhe detetoper b6ed ot its preent plahs o\d esti otet dnd

:ubied Lo ;tl Mn 4.eotiont codtenpldtes to codDlct" rhe

, 
";\rrudnn 

oithe to'd butldtcs/sotd opottne wthi4apetiod
ot thrce o4d hott vdR fion the dat' ot executon ot tha
n pn. unle\: rhere iotl be.tPtav at thet?:holl bP lotlute
d"ue to reosons nentioned in cloute 11.1 11.2' ll3 and clouse

41 ot due to loiturc al oltotteets) to pa! in tine the price of the

tad unit olong eith other chorgs and du6 in oc.otdonce eith
the vheduk il Potnqrs siven in onnexure c at a! pq the

d e n a n d s ro ietl by the develaper lron tine to tine or onv fo il u re

an the port ol the allottee to dbde bv all ot onv al the terns ot
cohditions of this ogteenent."

19. Admisstbility of delay poss€sslor charg.s at prescribed rate of

delay possession charges,

an allottee does not intend

to withdraw from the project, he shall be paid, by the promoter'

interest for every month of delay, till the hlnding over of possession'

at such rate as maybe prescrlbed and it has been prescribed under rule

15 ofthc rules. Rule 15 has been reproduced as under:

Rttc 1s- Prcseribell fote of inter6t' [Proviso to section 12'

secnon fi and sub'seetion (4) ond subsection (7) ol se'tion 191

tt 1..tt' oLtDo'Prl O'a\^oo 'e t oF lz"a't F I3 anrl ub'

\ -Lan, t 4 t old o t ot sedi4 t o the n@'en ot tht'" D' e'' nbad'

shall be the Stote Bahk oJ tndia highen f,orginal L'st of lentling 
'aE

P rcr de d th o t i n co se the Sto te tso n k ol t ntl io no rcno I Lost af I ehd ing

mte (M:L,R) i not in use it sholl b' rcploced bv such benchno'k

tendtnonteswhichthestote Bnn]< ol tnd ta no!fxFon ttnennne

lot lendng to the generul Public.

20. The le;islature in its wisdom in the subordinate legislation under the

provision of rule 15 ofthe rules, has determined the prescribed rate of

interest The rate of interest so determined bv the le8islatu'e' is

re.sonablc and ifthe sard rule is lollowed to award the interest, it will

ensure unlform practice in all the cases.

21. Consequently as Per website .f tbe state Bank of India i.e.,

interest: The complainants are seeking

proviso to section 18 provides that whcre

on date i.e., 07.03.2025 is 910%. Accordingtv, the prescribed rate of
the marsinal cost oflending.ate (in shor! MCLR) as
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,r. tn"l"r'"*'", "t t"" 
'interesf as defined under section 2(za) of the

_' 
0., O-",0* tn"t 

'n" 
rate of interest chargeable from the allottee by

,n" O*.*"t, ' 
t"" 

'Oefault' 
shall be equal to the rate of interest

*n'.n,* rorn*"t *n'Oe liable to pay the allottee' in case ofdefault'

The releva.tsectioD is reproduced beiow:

''"ot inr'e' n on'|,e aP\alitPrcn po\obleb\ tneDtonotc'

^t tht otlo ee otth' cae not be'

; 'nknot'ar- 
- ra' F? odbdedthb tar*,. ',;!i,,;; . ;,', 

"" "'""t"'"'"":"::":,:;, ",'T:.':'':"
' ' '"P al d'lauk \holl b' 

'qLot 
ro rhe ru

''"" 
-i"- 'irii'' *''"p't reotoaer n'o\/otdaoutl

.,. i;;',;;,":; ;;';",;;/,," p:2**'" :^:,"::;:;l:i;t"i.;:,il;';
da@ tre p'o4otet tuett?tt.the Yo.u'l:.:.;\t.th",, n ,. 4d4.
daP thP 04 4u1t u' Da t t hete"! 

".:1' :'.' : h; ;.;.",..,," 1,,"'' "*
'4d i' 1Ptc L p-vob' ov thP o""' :' ::' ::hi' ;,:;;",": 1; ;;,,"' "

Lhe doterhedtlotte'\ delouttsin pavnent tL

| -'o d 
kom Ihe compldrnrnls shdll

23. Theretore rnterest on the delay payments

be charged at $e prescribed rate i'f ' 1110% p'a' bv the

responaJnvpromoter wrrich is the same 4s is being granted to the

complainant iD case ofdelay possession charges'

*. 
"".".,'t"t"tio" 'the 

circumstances the evidence and other record

' 
;;;";.t'"'"" "tebvthepani€s'the 

authoritv is satisfied thatth€

i"rp*o"nt otn tont"u"ntion ofthe section 11(41(a) ofthe Act bv noi

n""0,.* "'* ,"*"*lo" Oy the due date 3s per the agreement' lt is a

matterofiact that buyer's agreement execuied between theparties on

,rO O"' *" possession oi the booked unit was to be delivered

within a period of thr€e a'd halfvears rrom the date of execulion oi

,;;;t,;,n""' which comes out to be 2311'2016' However' the

respondenthas failed to handover possession oithe subiect apartment

,",n" .onrofuin"nt t'tr the date of this order' Accordingly' it is tbe
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lailure of the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to h:nd over the possession

within the stipulated period The authority obseNes that there is no

document on re.ord from which itcan be ascertained as to whether the

respondent has applied for occupation certificate or what is the status

ofconstruction of the project. Hence, this proiect is to be treated as on_

going proiect and ihe provisions ofthc Act shall be applicable equally

to the builder as well as allottces.

Accordingly, the non_compliance ofthe mandate coniained in section

11(al(al read with proviso to section 18(11oitheAct on the part ofthe

respondent is established. As such, the allottee shall be paid' by the

promote., rntcrest for every month of delay from due date of

possession i e., 23.11.2016 till valid oifer of possession plus 2 months

after obtaining occupation certificate from tLe corrpetent authority or

actual haDding ovcr ofpossession whichevd' is earlier' as per section

18(1) ofthe Act oi2016 read with rule 15 otthe rules'

25.

F.ll. Direct tbe respondent to quash escalation charges and tncrease

in suPer area.

26. 1t is pleaded that out ol the above_mentioned charges detailed' there is

no basis to demand charges agalnst increase in area' average

escalation .ost and balance service taY/GST Though demand under the

heading increased area charses ti'e', rncrease in area x bookinq/

allotment rate) has been mentioned 3s Rs 6,55'87s/_but without

giving a.y basis. A buver's agreement w'r't allotted unit was executed

between the parties on 23.05 2013 and clause 9'2 provideswith regard

to major alteration/modif,cation r€sulting in excess of+/- 100'6 change

in the super area ofthe apartment or material/ substantial change in
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the sole oPinion of and as determined bv the developer/companv A

reference to clause 9.2 ofthe agreement must detailas under:

9.2 Maror aiteration/nod ification

In case of anv major alteration/modificatio! rcsultinB in

excess of+1094 change in the super a'ea ofthc aid apartment

or material/substantial change, in the sole opinion of and as

rl.ie.mincd bv the Devcloper/company, in the sPecifications

olrhe matcnais tobe uscd in thesaid building/said apartment

-nvumcor.or loa.dup'Irh' gr')'o " upJr'ont' rifrtdte

it".toc"o.on,p,nr'L ll _' m"'erh rrrenorne rlloree(\l

,n", unn,:' -ne.r,n '"orJndr "r' Jnrnr'h'r8" rrrn/
in 'r," 

pn'" o rr' i..o "p"nmenr to be pdrd Dv hrm/her "nd
the i;tending allottee agrees or deliver to the

D"v.ioDcr/Lo;oanv hi. /herwrrtten ( o1'ent or obreflion\ ro

rr.., r.npo u -.trin rir. rv dav: from rhe dc(r or di'fdrcl'bv 
'heo.*'upitrt".p,- ol "uc\ norh" rdrr'ng wl'!h rhe

.'".o"*,,.o''e"i,tt o. .t"pmcd _o hevp Siv"r r/\'r 1-l'

and un.onditional to all such

aiterationymoaincatiom and tbrpavmen! ifanvto be paid i!
consequencethereof... ."

27. lt is not disputed that the due date for completion of the proiect has

already expired on 23.11'2016' The impugned demand against the

above-mentioned head was raised vide letters dated 07 09 2021 and

the same is as per the above_mentioned provis'on of the buyer

agreement.Iithe complainanthas any obiection against the purposed

change/ln crease, then she has a right to challenge the same within the

period stipulate.l as perbuyerJ agreem€ntL However' the respondent-

builder is also dutybound to explain that increase in the super area of

lhe unitvis avis the proiectbefore raising such demand'

28. Co nsidering the above-mentioned facts, the auth oritv observes that the

respond ent has increased the super area of the flat from 165 0 sq' ft to

1815 sq. ft. vide offer of possession for fit outs dated 07'09'2021 with

10% without anv iustifi cation or prior
increase in area o1165 sq. ft ie'

intimation to the comPlainant
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29. That in ,vCDRc consu mer cose no' 285 or 2078 tltled os Pawon Gupt't

Vs Experion Developers Prfvote lim'te4 it was held that the

respondent is notentitled to change a'y amounton accountofincrease

in area. The relevant part ofthe order has been reproduced hereunder:

The camr,loin^have been llcd nonlvJor two tPotons The first ts

Ihotthe orDotit? porryhd'denonded exttu nonet lor e^'css ot Pa

.^a e..ii r Lniaenv r n,ndns otcr thP pas=s:@n' tn re:pc't

irii.." **.,n" *i,pr.,orL hoR aodP o Pdat thnt w hoLt

in, o^ir o" opp^i," io'tv e thpdehond Jot eta\orPo ond

ir.i *'nn,ore iiLn" or t r",t ao' sp t a t\e 'odptoinont' 
ehn h

or o tor", aot". it'" iu!f,[,*tion gtven b! th? parl t hot hr t hP bols

.it rt " ,n-a ,"p.,r ol *" oihitect th' denond wa' nodP Io'
;'j . at i,w; Neonbk bee6e no :uch reoart a, do) ather

;o.unent hos been liled bv the opposrte pottv to prove the dces
nt once th. oi'!)'not pton i' orPo\ed D) h' tonpetent

",,h^.tu Lhe oreo;of,etideit'ol un't os w?lld5 afthe tonnon

,Do'" o4d o\non butld nls at e spetiled ond :up Po t onnot

,'i,." ,i"ii,n"* o "n*ni n etiet thP o$o ot hP tloL o' in thc

d reo"at onv ot th?.ondon buildngs or th? tbtol orco ofthe D'oiect

i "ii i,*t,' rn**d thP rcot tpstlorer(6'a'eo @outd be that

ii" ii"i"i, *,,u\naa p,"v'de o odpo+'on oJ t h" dreo\ ol th"

;;';;i,;-;;;,-A coqron <pd.' Md the ttot a r,thdttv-

iipi.*a ,".^* 
'p*"'ttuLdnes 

ond the ltot5 1hi\ hos tuot

heen done. ht fdct. this i o cohnon br
i I d e r\ /.1 eve Ia Den:raUC! 1

tl

d
b!

45 _t
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hawerer the, p.ablem oJ super areo is not let Juttv salved and

furthe. retorms o re .equRd-
27. ln vre$ oI rheabove the Autnoriry hd5 clear obcer!anon rhai therF

was an increase in a super area which was intjmated to the

complainant at the time of offer of possession for fit outs aDd not

before. further, no justification and intimation were made to the

complainant in respect olincrease in area' So, the respondent cannot

charge any amount from the complainant merelv on account of

increase in the super areawithout providing proper justiiication and

specific details regarding theincrease in the super area/carpet area'

. Escalation charges

2 L The complainant took a ptea that the respond€ni_builder has a'bitrarily

rmposed escalation cost at the time oi fit out possession The

.espondent_builder submits that cost ofes;htion was dulv agreed by

the conrplainants at the tlme of booking/agleement and the same was

incorporated in the buyer agreement' Ihe undertaking to pay the

above-mentioned charge was compreheniively set out in the buyer

The said clause ottheagreement is reproduced hereunder; _

Clause 1-2

n i -" ,ot^ oorgd ond b'ndtm beveen tlq Attoieeti ond the

i..",",iti, sbq "l*"r"*t P;R otth? sokt AponnPnt' 
'hatt 

be

i,""i"a'^ -^u^i...o! to' th? putpo* ol rcnputouon of
E;;bton chorset- tt 6 fu.rher hutrott! agteed thot within the

it * '*"a 
,i,"-"*, cost, the cohparcnts al steet cenq'

iti"i *^"*"., .**'r', t et antl powq ond tobolr shott be

15%. 1O%,40%, 5% and 30% rcspecnvel! ol tte constucrion c6t
F\.okLon .not oa tho be rcnptted at tl? axptry ol 41 4o4t\t i'e

. "-i",, i,, oi. r're aat nd- * nr t he nonth oJ sPpt ?nbP, 2 0 t 2 a nd

h ;he nonth Mot' h rat b :hott b" token a\ the op'a'ng ond tloeng''.iai,^ ,**,'*t, to @npnr? th" Estoto or cnorcP: The

Lodao\ \nor appod a tepu?d nrn nl "hodered 4 "un'ont' Lo

t*.:"-i-rL oiat *o *, :n thc conpbtot'oh ofe\otot,on choryes

i.^[iy it" co.p,nv n.. u.e totin"' s'th audttP'l ond vetifi?d

Page19 ol24
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Lrulonan Chotoe. thotl be oaid/,4unded (ot adtustPd t' ot thP 

'ose
noy o?- br/ro i7 Atloft@Lst b4ore the on$ oJ dj\?sion ot t he sdid

Ap;.the;; b the Anotlee(s). Escalotion charset os inrinoted to the

A:ttattee(s) sholl be fnat ond bindins on the Allottee(s) rhe

Attottee(s) os.ees ohd undestahds thot on! dqault in Povnenr olthe
Escolation Choryes shol be deened to be a br@ch uhder the tems
ant) condtions olthe Agree qL No poss5sion shall be handed over

to the Allottee(s) untess Escolotion Charges ore paid in full along with
d.loyed i n te test, 1J any.

29. This is iust to comment as to how the builder has misused his

dominant position and drafted such m,schievous clause in the

agreement and the allottee is left with no option but to siSn on the

dotted lines. lt h imperative to upbqld the provisions of the buyer

agreemeDt and the delay -asia reiult oi the tuspondent failure to

hand over the possessjon of the unit, leading to an increase in

attnbute the delay to

ihe complainants. Hence, the imposition oi

justried, and the same cannotbecharged fr

. Apart ftom the aforementioned

additional r€llef ls also sought in Complaint No 5230 of

2022, titled Abhay Bansal vs lmperio structure Limited'

j0 on 10.01.2025 a Local Commissioner was appointed to visit the

projeci s,te and ascertain whether the subject unit is a PLC

IPreferential Locahon Cha.ge, unit or not' The Local Commissioner

submitted the rePort on 06.03.2025.',

Conclusion:
The site af praiect noneu "Eskra Phdse II" being

develope.lby M/s lmperid Stucture Linited in sectot-37c

Curugrdm has been inspected on a5.05'2025 porticularlv
wr.t. fdct thot the conplainont unit is prelerentiolly

lacote(l or nat and ittsconcludetl that:

A. l awe r C. D. E ore tle\relope.l /constructed by the pronater
which are o.liacent/jontwith eachotheros Per stte status

cosr. Therefore, it would bc unjust to

escalation charges is not

om the complarna.t.

reliefs, the following
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Complarnt No. 4898 of 2022 and orhers

os well os approved site plan. The complainant unit exists

in tower D and the tovet D is in middle of three towers i-e ,

C, D, E. The complainant unit is ottoched/adjocent to the

other unit in onother tawet i.e., towet C due to v)hich it
becomes o continuity not the corner/end unit The green

area hos been developed by the promotet olong with the

three to$r'ers ie., C, D, E. The green areo may also be

termed/colled as a pork The green area is clearlv visible

to- the comPtoinant unit balconY.

B. The comptoinant unit is prelerentiallv lacated for park

Ja.ing only but not prelerentjotly located for comeL

Therefore, the respondeDtis notentitled to levv Preterential Locahon

Charges (PLC) upon the complalnant

F. lll Direct the respondent to pay

31. Thecomplainantisalsoseekingreliefw.r't

Supreme Court oilndia in civilappeal nos.

M/s Newaech Promotefs anil Developets PvL Lt l v/s State ol Up &

Ors. (supral, has held thatanallottee is entitledto claim compeDsation

& litigation charges under sections 12,14,1qtnd se'tion 19 which is to

be deci.led by the adjudicating officer as per section 71 and the

quantum ofcompensation & litigation expense shallbe adiLrdged bv the

a.liudicatina ollicer having due regard to the factors mentioned in

section 72. The adludicatins officer has exclusive jLrrisdiction to deal

with thc complaints in respect of compensation & legal expenses'

Therefore, the comPlainants are advised to approach the adjudicating

offrcer lor seekiDg the reliel o f litigation expenses'

32. The following table concludes the time period lor which the

complainants-sllottees are entitled to delayed possess'on charges in

terms of proviso to section 18(11 olthc Actl

Rs.80,000/- as litigatlon

Hon'ble

67 45-67 49 af 2AZl
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-o* ":::-" I :i::1
diod ror whtch I. fPedod ror whtch

,..**". the @mplaiMnLs

(R/4898/2022 23.11.2016

Directions of the authorltY

Hence, the autho'iryhereby passes this order

directions under secdon 37 of the Act to

and issues the loUowing

ensure compliance of

23.11.2016 till

aR /5230 12O22 !3.06.2016 13.06,2016 rill

cR/6279 /2022 11.03.2015 27 -O2.2014
11,03.2015
21.04,2014

titl

2

27.02,2014

31

2

3



au$oritY under section 34[0:

L The respondent shall handover possession ol the unit to the

complaiflant as agreed by the respondent in terms of the builder

II

!II

lv.

buyer's agreement dated 23'05'2011 executed inter se pa'ties in

terms of section 19(10) ol the Act and is further directed not to

create any third party 
'ight 

against the said unit'

The respondent isdirectedtopay delayed possession charges at the

prescribed rate of, interest @11100/' p a for everv nronth ofdelay

from the due date of possession i'e ' 23'11 2016 till valid offer of

possession plus two months after obtaining OC rrom the competent

authority or actual handing over ofthe unit' whichever is earlier' as

per section 18(1) oftheAct of2016 read wnh under Rule 15 ofthe

Haryana Real Estate (Regulation and Developmentl Rules' 2017'

rle anearsof suctrinterestaccrued from 23 11'2016 till thedateof

order by the authority shall be paid bv the promoter to the

allotteels) within a period of 90 days froul date of this order and

interest for ev€ry month oidelay shall be paid bv the pro oter to

the allottee(s) before 10d of the subsequent month as per rule 16[2)

The respondent is directed to issue a revised statement of accouni

after ndiustment otdelaved possession charges and other reliefs as

per above within a period of30 davs from the date ofthis order' Tbe

.ornpfuinrnt. are directed to pay outstanding dues' if any' after

adiustment ofinterest for the delayed period'

The rate of interest chargeable from the allottees bv the promoter'

in case ofdefault shall be charged at the pres'ribed rate r'e'' 11 10%

by the respondent/promoter which is the same rate o[ interest
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which the Promoter shall be

default i.e , lhe delayed Posses

The respond€nt is also direct

part ofbuilder buyer's agreer

This decision shatl mutatis mutan

3 ofthis order'

Complaint as well

accordingly.

VI.

32.

33

3,1 Eile be consigned to registry

pply

d

y the allottees, in case of

as Per section 2 (za) ofthe

e anythingwhich,s not

cases mentioned in para

. stands disposed off

\

4{\,^. u--1
(Arun Xumar)

Chalrman

ry Authority, Curugram

Dated: 07.03.202 5rn
Ha

q


