
u HARERA
complarnt no ll22 ol2023GURUGRA[/

BEFORE THE HARYANA REAL ESTATE REGUIITTORY
AUTHORIry, GURUGRAM

Date otnling:
Order pronounced on:

3122 ol2023
17.O7.2023
2a.01.2tJ2s

Alok Kulshr€shtha

R/o: -20376, Rlver BankSr Sterlin& V4 20165, USA compt,th.nt

Versus
BPTP Limited
OT-14.1' lloo-. \le.t Door. PJrkland5. Sector -70.
Faridabad, Haryana 121004
Countrywide Promoters Ptt. Ltd.
Of.14,3 Floor, Nest Door, Parklands, Secto.- 76,
Faridabad,Haryana 121004

CORAM:
shriVijay Kumar Goyal

APPEARANCE:
shri Sukhbir Yadav (Advocatel
Shli Harshrt Batra (AdvocateJ

ORDER

1'his complaint has been filed by the conrplarmnr/allottee under Secrion 31

of the Real Esrate (Regulatton and Devetopmeno Act, 2016 (in short, rhe

Aci) read w(h Rule 28 or the Hartana Reat Esrate (Regutat,on and

Development] Rules, 2017 (in short, the Rules) for violation of SectioD

11(41(a) of the Act wherein it is i,.er o/io presc.ibed rhat the promorer

shall be .esponsible lorallobligations, responsibiliries and functionsunder

the provisio! olthe Act or the Rules and reeulations made thereunder or to

the allottees as per thc aE|eeDre.t lor salc cxccuted ,,t(r re.

Member

Complainant

l
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S.ounueqAvl Conpldrnt no. 3122 of 2023

Sector 37D, Guru8ram,

Unit and prolect r€tated detaits.

The particulars ofunit details, sale consideration, the amount paid by the

complainan! date oiproposed handing ov€r the possession, delay period,

iiany, have been detailed in the fouowing rab ular forml

!qryda
t2

3

Name ofthe license holder of
83 of2008

83 of2008 rssued

04.042025

Ltd. and 11

L
4. RERA.esistration numbe. 300 0I2017 dated 1.i.10.2017

Validity ol reBhtration

Q.1801. r8' floor rower Q

Date ofexecution offlat

I iPaAe no.42 ofcDmplaid,

1303 sq. ft. (as per ofier of
possession on pag€ no.115 of
reply)

04.Q4.20tt

[Pase 33 ofcomplalnt)

Ec! !r]
t 225 sq. at

on 24,10.2O11
23.70.2079

73.t0.2017 t2.t0.2024

k
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3.1 Subject to Clause 10 herein or
ony other circu stonces not
onticipoted ond beyond the
reosanoble connol ol the
se er/conlnnins porrt ond anr
resioints/restnctions ftoa any
cou rts/o u th arti es o nd s ubject ta the
Purchoer(s) hoving conplied with
all the terns and conditions of thts
Agreenent ond nat being in defauh
undet any oJ the provisiohs of this
Agteenlent ond hdvihg conphed
with all prcv61ons, farmolities,
documentotion, etc- As presctibed by
the sellet/canfirmins Poftt,
whether under this Agreement ar
otherwlse, ftan time ta tine, the
se er/confrmins Pa.E pmposes
to hond oyer the possesion of the
Flot ao tlie Purch6e4s) wlthln o
perlo.l ol35 monrhs lrom the dote
oI arccatlon of agteement ol the
Flat N fron the .late ol
sancaionbg ol bulkllns phns. The

ffi

understonds thot
Seller/Confrthins Potty shal be
entitled taa grcce periotl ol180 (One
Hundred ond Eight!) dors alPr the
apiry ol36 nonths,lor applying an.1
obloining the occupotian ceftilicote
in rcspect of the colony fron the

(Emphasis supptied).

Duedateofdeliveryof
possession as per clause 3.1of
the flat buyer's agreenent from the date of

the agreemen! as the

04.10.2014

(calculated

10

11
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HARERA
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.espondents through an adverrisenrent and they were will,ng to
purchase a flar in the said project, rherefore, the Comptainant wenr
through rhe advefiisemenr and co.tacted rhe markering staff of rhe

Thereafter, the Comptainant visited rhe p.oject sire as welt as the sates
om ce of the respo ndents, there the markering staff of the respondent(sl
allured the Comptainant by presenting a .osy picture of the project
"Spacio Park-Serene.

il

dire of sancnon or ttre UurtAru
pla.s has nor been made avarlabt;

> cr.ce peaod ir a owed

Basic - Rs 33,68,750l-

(on page no.42 ofthe complaintl

Rs.60,0A,714/ pa8e 36 ofreply

Rs 44,35,109/-

fon pase no.36 ofreply)

Totalsale conside;;;

TotalamoDnt paid bythe

7,1 uccuPauon c.rrihcate
15.1)1.2A27

[on page no. 127 of.eply]
t5

29.01.?O2t

to pase no. 130 oireptyl
Facts of the comptair

The complainanrhas r

i Th"r in 
^"r^k--,

iI

know abourthe project
''Spacio Park-Serene ng I)y the above-menuoned

Oiler of pos;;;;
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That beine allured by rhe presentation and assurance of the

respondents' marketing srafl the Comptainant i.e., Alok Kutshreshtha

on 03.12.2010, booked a flat No Q 1803 in Tower - Q havjng a Super

atea af 7225 sq. ft. in the Project ,,Spacio park,Serene,, situated at

Sector-37D, Gurugrnm, and made a payment of Rs. 3 36,A7S/ against

the booking anrounr and rhe payment receipt ibr the same was issued

by the respondent No. 1 on 14.12.2010. It is perrinent ro mention here

that said the flarwas booked at BSp @ Rs.2750l- per sq. feet fora total

sale consideration of Rs. 33,68,750/- under the construcrion tjnked

Thereafter, on 20.07.2017, a iurther payment otRs.3,71,500/ ilns
made by the Compla,nan! and respondent No. 1 issued the payment

receipt for the sameon 28.01.2011.

That on 14.02.2011, an allotmenr cum demand tetter for Ftat No. Q

1803 on 18 floor in Tow.r-Q in lhe name ofthe Complainant !v.rs

issued by the respondent(sl and jn the sa,d letter a demand of Rs.

6.61,613l- was raised by the respondent(sl and the same was paid by

the complainant on 01.03.2011 through Cheque and the paymenr

receipt was issued by the .espondent(s) on 08.03.2011.

Thereafter, on 04.04.2071, a Flat Buyer Agreement w.r.t. the unit

allotted to the Complainanrwas executed inter-se the respondents and

theConrplainant.As perclause No 3.1 of rhesaid Flat Euye.Agreement,

thc respondenis have to givc posscssion wirhi 36 monrhs from the

d ate of boo king/registration o i the flat it is pertinent ro mention here

that th. said flat/unit was booked on 03.12-2010, therelore, the due

date oipossession was 02.12.2013.

Complaint no. 3l2Z of 2023

iti
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vli lhat dre Complainant kept on paying all rhe demands as and when
raised by the respondentGl as welt as per rhe paymenr plan. rr is
pertinent to nrention here rhat rhe Complainant never hold any ofthe
paymentswith themselves and made a the paymenrs on time.

viii. ln Ianuary 2014, the complainanr (Alok Kulshreshthal tetephonicalty
contacted the respondent scverat times and reiterated a1t his concerns

pertaining to the possession otthe unir purchased by the Complainant.

It is pertinent to mention here rhat the respondentIs] weregiving tame

excuses about not delivering of rhe unit to the Complainant and have

iailed to give the possession on or beiore rhe duc date ofpossession.

ix. l hat on 0 7. 10.2 0 2 0, the .espondent(s) issued a sraremenr oF acco unr in

the name oithe Complainanr, and as p€r rhe stat€menr ofaccounr, rhe

Complainant has paid Rs.44,36,108/-which is more than 1000/6 otthe
total sale consideration and yet, the possession oi rhe unit ol the

complainant has not been delivercd to rhem.

Thereafter, on 29.01.2021, the responden(s) issued an oifer of
possession ior the unir bearine no. Q-1803 o. the 1gd, Floo. in tower,Q

situated at the "Spacio, Park -Serene',, Sector 37D, Gurugram. It is

pertinent to mention he.e that the rcspondent(sl increased the area of
the Conrplainant's unit from 1225 sq. fr ro 1303 sq. ft. by jncluding rhe

proportionrte area ofthe common lacilities (i.e., clubhouse, swimming
pool, etc.) without informing and obraining the consenr ol the

Complainant and withour any justification. It is further perrjnenr to

h ighlight here that the respondenr[s] have levied vario us iuegat charges

in the said ofier ol possession under the heads ot cost escalatioD.

clectrillcation charges, Scrvi.. Tax, cST, a.d so on, and have raised a
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demand ol Rs. 1r,49,573/- (Eleverl Lacs Forty-Nine Thousand Five

Hundred and Seventy-Three] lvhich is nor acceptabte at all since the

statement of account dated 0 7 10.2 0 2 0 sh ows th afthe comptainant h as

paid more than 1000/o of the total sale consideranon. Moreover. the

responden(, have sent an lndemnty Bond cum underak,ng, atons

with the said offer otpossessioD, and h:rve asked to sign the same which

,s against the law and rights oirhe allottees.It is perrinent to menrion

here that the contents olthe said Indemn,ty Bond are arbitrary and in

the favor olthe respondents only. It is pertinenr to mention here that

despite a long de1.ry in the olier ofpossession, the ltespondent did nor

c.edit the delayed possession inte.est in the alleged offer ofpossession

and lev,ed illegal charges, the.efore, said ofer ol possession is nor a

valid ofler of possession

That the Complainant had purchased the flat with the intention that

after delivery oi possession, their ianrily will live in their flat. That it

was promised bythe Respondentparty atthetime of.eceiving payment

for the flat that the possession of a fully constructed flat along with

BasemeDt and Surface Parking, Lnndscaped lawns, club/ Pool, School,

EWS, etc. as shown at the time ol sale, lvould be handed over to the

Complainant as soon as construction work is complete i.e. by

02.12.2013. Therealier, RespondentIs) assured to Complainant that the

physical possession ofthe flat lvill be handed over bJr Nlarch 2014.

That the work on other amenities, like External, and lnterMl MEP

(Seruices) has yet not been completed. Now it is more than 12 years

arom the date of booking and the construction ofthe towers is still not

xii.
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fully completed. It clearly shows negligence on the part ofthe buitde..
As per project sire condjtions, it seenrs thar the proiecr coutd rake on.
more year [or longer) to complete jn aI respect (extenor paintin& the
entrance gate to the projecr, clubhouse, and sports facilities areyet not
complere), sublecr to rhe wi ,Dgness oi the Respondents ro complete

xiii. That the facts and circumshnces as enumerated above would tead ro

the only conclusion thar service is deficient on the part ot the

Respondent parry and as such, they a.e l,abte ro be punished and

compensate dre complainant.

xiv. Thal for the iirsr time cause ofaction for the presenr complainr, arose

in April 2011, when the unilateral, arbitrary, and one-sided terms and

condinons were imposed on Comptainant. Second time cause ofaction
arose in December 2013, whon rhe Respondenr(sl party faited to hand

over the possession of rhe Uat as per the Builder Buye. Agreemenr.

Fu.ther, the cause of,actlon again arose on various occasions, inclr.rding

on al May 2016; b) lan.2018;c) lan 2020, d) l4arch Zazl,e)]an2022,

0 December 2022, gl March 2023 and on many tinres to dare, when the

protests were lodged with ihe Respondents party about its faiture ro

deliver the project and the assurances were given by them that rhe

possession would be delivered by a certain time. The cause ofaction js

alive and continuing and will connnue to subsjst til such rime. as thrs

Authority reskains rhe Respondent s party by an order of injuncrion

and/or passes the necessary orders.

xv. That the Complainant do nor want ro wirhdraw fron the project. Thc

Promoter has Dot fulfllled hrs obltgarion rhereiore as perobt,gatjons on

Complaintno.3122of 2O23
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the promoter under sections

are obl,gated to pay delayed

th€ promoter(s)19(3)r1,{4), 12, 18, and

C.

+.

Rellefsought by the complalnant:

The complainanr has sought foltowins retiefts);

i. Di.ect the respondent to give delayed possession interest trom rhe due
date of possession tillthe acruathandover ofthe flat, w,th allamenities
as specified in the brochure and builder buyer agreement

ii Direct rhe Respondenr ro issue a fresh offer of possess,on after the
withdrawal oi arbjtrary deDrands. co.recting .rrors of omission dnd

commission jn rhe computation otvarious amounts, and afrer the credit
of delayed possesston interest lrom the due date of possession tjll the

date of the lresh o,Ier oi possession or handover ot possession,

Direct the Respondentto give physical possession oithe ilat (comptete
jn allrespect as per BBAand Brochure).

To get an order h rheir favor by restraining the Responden(, from
charging Cost.scalation Icosl escxlation is wroDgty compuredJ.

To get dn order in theil favor by resrrajning the RespondentG) from
charging STP and elecrrilication charges [As per BBA, electrification is
already urcluded in other head and builde. demanded STp charges

uithout actual cosr ce(ilicltc fronl n cosr accountant or Architect and

Restraining rhe Respondents from chargjng GST as the du€ dare of
possession wrs much before luly 2017 as the cST was imptemented

from July 2017 only
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5. On the date ot hearing, the authority explained to rhe
respondents/promoters abour the conrraventions as alteged to hav€ been
commi$ed in relation ro section I(41 ta) otthe Ac o plead guitry or not
to plead guilry.

D. Reply by the respondents

6. The respondenrs have contesred thecomptainron rhe following grou.ds I

i. Thar the comptainants being jnreresred in rhe group housiDg projecr of
the respondent no. 1 known as "SpAClO_ PARX SERENE,,applied forthe
purchase of the unit in the project vjde appUcation form dated
03.12.2010. pursuaor the.eol the complainants we.e aloned a

tentativeunitbearingno.Q-lS03,TowerQadmeasu.ingtenratjvesuper

rrea o11225 sq. fi.

At.espondent no.2 be deleted tronr rhe array ofparties as it is merely a

confirming pafty to the AgreemeDt. Moreoye, no reiiefs are sought by

the complainants agatnst respondent no. 2. Hence .espondent no 2

shallbe delered from the array ofparries.

That thereafter a Builder Buyer Agreement was executed between the
complainants and the respondents on 04.04.2011. As per clause 3.1 ot
the Agreement, the due date of oifer of poss€ssjon of the unit was 36
nronths irom rhe date of booking/regisrration ofthe unit along with a

grace period of 180 days strbtecr ro rhe various to.ce maieure

circumstances .rnd rinrely rcnltrilrce of outstandrng dues by rhe

rii,

That, as the booking of the un,t was done by rhe comptaina[ts on

03.12-2010 the pruposed due date of offer of possession of the unit
comes out to be 03.12.2010. The construcrion otthe unitwashampered
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due to and was subjed to the happening ot the io.ce rnajeure

circumstances and other.ircumstances beyond the control of the

That a per,od o1292 days were consumed on account ofci.cumstances
beyond the porver and conrrol oirespondenr no.1, owing to the passing

ol Orders by tIo statutory aurhoriries. All the cj.cumstances stated
hereinabove come wirhin the neanios of lorce ma)eure, as stared above.

Thus, the respondent no.1 has beenprevented by circumstances beyond

its power and cont.ol from undertaking the jmplementarion of rhe

project durinC dre time period indicatcd above and therefo.e the sanre

is not to be taken into reckoning while computing the period ot
completion ofconstrudion as has been provid€d in the Agreemenr.

That it must also be noted rhat the respondent Do. I had the right to
suspend the construction ol rhe project upon happenjng of
cjrcumstances beyond the control ot rhe comptainants as per Ctause t0

That it was the obligation ofdre complainants b make rhe payments irs

per the agreed terms and conditions ot the agreement Thar t,mely

payment was rhe €ssence of rhe Agreem€nt executed betwe€n the

parties and in case of defaulr by the compta,nants, the comptainanrs

were bound to make the payment ol interesr.

That the complainants delayed nr renritring rhe due insralment on tjme

due towhich various demands and reminderlerters were also issued in

favour olthe complainants. The respondenrs sent various demands and

rcminderletters rn order to infbnn the complar n an ts .egard ing the due

viii.
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unitto the complalnanrs on 29.01 202

theStatementof

to tak€ the pos

7. Copies oiall the relevant docume.ts have been filed and placed on record.

lhe'rauthenticity is notindispute. Hence, the comptaintcan be decjded on

the basjs of these undisputed docunrents and submission made by the

E. lurisdictlon ofrh€ authorttyl

Complaintno. 3122 of 2023

That rhe conplainants faited ro make payment of rhe instatments

against the total sales considerarioD of the unjt and hence, rhe

complainants cannot be allowed ro take benefit ofher own wrong and

the present complajnt is thus liable to be disnissed with costs on this

x. That despite innumerable hardships, respondent no.1 compteted the
construct,on of the project a ttained the Occupation Cerrificate

on15-01.2021. That respon gally offered possession ot the

that thc respondent n

credited an amount of

l.lt rs perunent ro mennon thar

sitepayments based on

e outstanding sales

cal to note at this stage

ffer oi Possession already

on account of delaved

vide letter dated 29.07.2021 reiAr offer ot possesslon, thed'ng
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RERA
UGRA[4I 'e.lt

The Authority observes that it has territoriat as well as subjecr matter
jurisdiction to adjudicare the presenr complaint for the reasons given

E. I Territorial jurisdiction

As per notification no 1/92/2017 lTCp ttaredt4.12.20l7 issued by Toiln
and Counh'y Planning Departmenr, !he jurisdiction of Real Esrate

Regulatory Authority, Gurugram shall be entire curugram District for all

purpose with offices situated in curugram. tn the present case, the project

in question is situated within the planning area of Gurugram dist.ict.
Th.reiore, this authority has comptete r€rritorial jurjsdiction ro deal wth
the present complaint.

E.ll subiect matte. iurisdlction

Section 11(41[a) ol the Act, 2016 provj(ies that the promoter shall be

responsible to the allottee as per agreemenr lor sate Section 1t(41(al is

rcproduced as hereunder:

Be rcspaneble Jbt oll obltsotians, re\\,jtbthties anrt lLhctrans mder the
ptovisiohs althis Act ot the rule\ and regulotiohs ndde thereundet or to the
allottee as per the ogreenent h, sale, or to the o$ociotion al a ottce os the
case noy be, till the canvqronce of ojl the aporthents, ploct or buitdinst as the
ase no! be, to the a ottee, orthe.annan areos to he dssoctotian ol allofte
ar the canlpeteht outho.ily, as the cose nat be,

10

{J,

11. So, in view oa the provisions of thc Act quoted above, rhe Authority has

comp lete ju rjsdidioD ro decidedre complaint regard ing no n-comptjance of

obligations by the promot€r leaving aside compensation which is to be

decided bythe adjudicating off cer ifpursued bythe complainantara tater
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F. Findingson the objecrions raised by the respondentsl
t.l. Obi€ctioo regarding wrongtul impteadment of respondent no.Z to

the array ofparties.
12 'lhe respondents have raised an objection oa wrongfut impleadment of

rcspondenr no.z i.e., M/s. Countrywide promoters pvt. Lrd. ,n the array oi
parties. The respondenr no.1 stated rhat .espondent no. 2 is onty a

co.firming party in rtre Agreement and no specific retief has been sought

by the complainanr lrom respondent no.2.

l:1. As per record avaitable rhe respondent no.2 is a Confinning party to the

AEreement dated 04.02.2011 and was granted licencc by the Direcror,
'lown and Country Planning, Haryana vide licenc€ no B3 of2008 and 94 of
2011. The respondent no.2 cannot€scape its responsibiliryand obligations

to the allottees of the projecr being ticensee of rhe project and is covered

Lrnder the definition olpromoter withiD the meaning oi2(zk)(i),(v).
14. Promoterhas been definedin se.tion 2[zk] oftheAcr. Thc relevantpo.tion

ofthissection reads as under: -

"2, Defnitions. tn thk Act, uhtessthe contextothevjse requres _
(zk) Drcnote. mean,.-

Al a peBon who devetops lond inta a protect, ||heher or not the person oka
.anntuch nru.tures or ony alth. plots,lot the pu.pase oI selhng ta other
pertuhs all ot tone ol the platt in the sotd prcject, wheth with or witholt
sttucturesrh"r?'nt

1s. As peraforesaid provisions oflaw, rcspondent no.1& 2 rvi be jointty and

severally 1iable ior the completion of the p.oject. Whereas, rhe primary

responsibility to discha.ge the responsibilit,es of p.omoter t,es with
.espective p.omoter in whose atlocated share the apartments have been



HARERA
GU1?UGRA[/ Cump arnt no I Il2 ot 2U2l

bought by the buyers. rn vjew of the same, the contention/objection ot
respondenr no.t stands rejected.

f .lI Obiection regardtng Force Ma,eure circumstanc€s:
16. ]'he respondenr no.1 has raised the contentjon that the construction ofthe

p.oject, has been delayed due ro force majeure circumstances such as
o.ders passed by National Creen llibunal to stop construction and
developmenr activiries, restrictions on usage of wate.. The plea oa the
rcspondent no.l regarding various orders of rhe NGT and alt the pleas
advanced in this regard are devoid of merir. l.he orders passed by NGT
ban ning constructio n in theNCR region was ibr a very shoft period oftime
and thus, cannot be said to impact the respondent no.1 teadinC to such a

dehy in thc complerion. Thus, the respondent no.1 cannot be given any
leniency based o. ntoresaid reasons rs ir is well setrted principle that a
person cannoftake benefit ofhis own wrong.

17. As far as delay in consrruction due ro outbreak of Covjd,19 h concerned

Hon'ble DelhiHigh Court in case ritled as M/s Haltiburton 0ffshoreServices
Irc. V/s vedanta Lrd. & Anr. bea.ing no. o.M. p tr) (Comm.) no. s8/ 2020

antl t-As 3696.3697 /2020 dated 29.0s.2020 has observed thatl
69. rhe post nan-perjornance ol the connadot canhat be condaned due
to the C0v1D19lockdown ih Motch 2020 in lndto.fheconttuctor|9osin
b.eo c h \i n Le Se pte n be. 2 0 1 9 O p pa.tu nti es were give h to t h e Co ntrdctor
tn curethe tune repearedly Despte thesome,the Contrcctorcould not
catnplete ttrc Prcject.lhe aribrcuk ol d pondenn cahhot be 6et) as an
excte far ron.petkrnon.e ola.ahtdctt'o. |9hi.h the deadtlnes were
nuch belarc ke ourbreok nse[

I{1. The respondents were liable ro complere the construction of the project
and the possession of the said unirwas ro be handed over by

04.10.2014 and the I esponde.ts are clainring benetit of tockdown which

PaSe 15or2a
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cime into effecr on 23.03.2020 where.s the due date ot handing over of
possession was much prior to the evenr ofoutbreak oiCovid-t9 pandemic.

lherefore, theAuthortyis oftheview that ourbreak ofa pandemic cannor

b. used as an excuse tor non, periormance of a contract for which the

deudlines we.c much before the ourbrcirk irscliand ft)r the said reason, the

saidtime perjod is nor excluded whilc catcutatingthe detay,n handing over

G. findings on the reliefsought by the comptainanr

i. Direct the responden o gjve delayed possessio]l jnteresr arom the due

date oipossession tillthe adual handover oirhe flat, with alt amenines

as specined i. the brochure and builder buyeragreement.

ii Direct the Respondent ro jssue a iresh offer ol possession after the

trithdrawal of arbitrary denrands. correcting erro.s of omiss,on and

commjssion iD the computarroD olvarious amounts, and aater the credit

oldelayed possession interest from the due date olpossession tilltbe
date oi the fresh offer of possession or handover of possession,

Djrect the Respondent to give phvsicalpossession of the flat (comptere

in allrespect as perBBAand Brochure).

To get an order in their favor by resrraining the Respondenttsl from

charging Cost escalation Icost esca]arion is wrongly .ompu redl.

To set an order in their favor by resr.aining the Respo.den(sl from

charging STP and electrification charges (As per BBd electrificarjon is

already jncludcd in other head and builder demanded STp charses

s,ithout actual cost certificate fronr ir cost accounrant or Arch,tect and



Restra,ning the RespondeDrs fton chnrging CST as the due date oa

possession was rnuch beaore luly 2017 as rhe cST was,mplemenred
from luly 2017 only.

C.l ,G.Il and c.lIt Detay possession charges and physicat possesslon of
the unit.

19. All the rel,efs sought by the complainanr are being considered together. ln
the present complaint, the alloftee intends to continue w,rh the project and

is seeking delay possession charges as provided underthe proviso ro section

18(11 oltheAct. Se.rion 18(1J provjso rcads as undcrl
Se.tion lA.. Retum ol onou and &npensothn

ffiLTABEIA
S. eunuennur Complarnr no 3I2Z of202l

13[1) ]ltl1e ptudotetfoib tocohplete or isundbletagive po,sesbn olun
or bundtng

Prcvided thut where on allottc..!oe! not ntend to \rltharow tran the
ptotect, heshatlbe pdtd, b! the pranDtet, interesrlat eeety nahthofdetoy,
ttll th. hondtng over aJ the po$ession, ut such rute os day be pternibed.

2L) Clruse 3 ol rhs flar buyer's agreement provides rhe time period of handinB

over possession and the sanre is reproduced betow:

31 Subject to Clause 10 herein or ony other ct.cumstonces
not onticipoted and beyond the reosonoble control oI the
Seller/confmtng pob) and ony rettrpints/restrictions
frod any courB/authorities and subject to the purchaser(s)
havmg complied with all the terns ond condirions of this
Agreehent ond not be)ng in deloult under ony ol the
provisions ol this Agreement and hoving complied with alt
ptovisions, farmallties, dacumentotion, ek. As prescribed by
the Seller/Confrming Porty, whether under thisAgreement
or otherwise, Jron tine to tine, the Seller/Conllmiry
Parly proposes to hand over the possession of the flat
to the Purchdser(s) within o period ol35 monthslmn

L
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rhe date ol execution ol agrcenent oJ the Rat ot ftanthe dak ol soncdoning oJ bulidtng plons .the
vurchasetlt) ogree: and undc5tands thot the
Se _":lc?nlirning Party *all bc en tted to o grac? period
of tg0lone Hundred ond Eghrvldays after th; expn oI JGqonth:. lot oppt g ond obtanng thc occuponon
certifcote in respectolthe Cotany Iron the Author y.

(Emphosissuppjied)
period: The promorers proposed to hand over the

unit within period ol 36 months a.om the dare nf

21. Adnissibllity orgrace

possessjon ol the said

booking/regisrration ot the flat. The booking of rhe flar was made on

04.04.10 t t. Therpro.e tne due Jate ot ndndrng o! er po\\Fssron come\ o,.r ro

bc 04.04.2014. It is further provjded jn agreement that p.omote.s shalt be

entitled to a grace period of 180 days tor filjng and pursuing the occupancy

ccr(iflcate etc. liom DTCP.

22 lhe Authority pur reljance on the judgenrent dated 08.05.2023 oa Hon.ble

Appellate Tribunal in,4ppeat No.433 of2022 titte., qs Emoar McF Lamd
l,\rlted ys RobtaTiv/ort and fogesh Tiu/art wherctn it has been hetd thar it
the allottee wishes ro continue lvith the proiect, he accepts rhe term ofthe
agreement regardirg grace period of three monrhs lbr apptying and

obr ,rnrng rhe o.cuprtron cefljflcJre. The rete!rhr port.on or rhp order ddtpo

08 05 2023,is reproducedas under:-
'ts pet olotesd41clr 6.oltheooteahent,pas.e\\,analtheuntwasbbedetiveretl
vnhln 24 larths h.nr the datt.luuu..r i thcoqreeDcnt i! bv07.a3_2014 /1\., ,t." 

"l ,.. _od
abtornins accupottan Cenilcote etc. has been prcvi.tei. rn" pu^a oJ in"
t)ccupotian CettircuE aabd 11.11.202a phced at pose na 317 olihe popq boak
Ev.uls thor the appetont-prunntel has applied fat gront alOrupotio; Certif@k
.n 2 1 07 2a20 |/hich was uttinatet! gtonted on 1 1 1 1.202a L i, uho welt knon thot
itokestnne b dppb Mtlobtoih A(rttarioh Cutifi.dtefton the..n.e.nedauthoritr
.l-1\'..-, n 18-t t., n. t I o,,Jrnd LheahauLt

.,. " rt r,o, ,. , iLt. a.4t ,d p. t
telund altheonnunr ot ifthc alauec docsh.t ntend ta\|ithdrcwton the pro)ed
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..nd Arhe, b _octa L, ir\ t\p t.or( o t.to,te. 
^ t 

_ br fvd ,nptp* bt hrt 'o\akt lat . a, h 4 a4i ot'\, ddo, tn au, ot,t4. ,4 th. a,t.t,",;,.";:',;-;";;,;,,\!)u t 1e pt de_ t he u, qt. thp tet \ at tt. a!,c"1ed r?gu_ ot4q t o\e opt,aa at Lh,p.1a4t\' to appht4g ord obtat4io t\, a..Lpot_o1 i,.t,."iis". ; ,j);,"i i"t@9P td t rcumstah.c, th" oppellont.pronotq is ;ntid"a * *at rn"i,,,ipettod so provi.re.t tn the asreen?nt tor apptvin1 oad obtoin_e a. oii;;rti"certiti.,ore. jh r, w., h.r tL.D, .,, 
". " 

p., ;" j t,.o. 
" 

_ 

". 
_i,t 

" 
p,o.i.".,,,,:::.., 

:::.. :, "., 
t, 4ne4.. he.. t d . . D- t. p.t tod 1,. ot 1,, -- r a.ht r;,,I tp tue daP,. d2t, _ _. ot pot\. _. t!. . t r ., t. t o 0- nb. t. 423. Therefore, in view otthe above judgemenr and consjdering the provjsions oi

th. Act, rhe authority is oi the view thar, the promoter is entitled ro availthe
grace period so provided in the agreement for applyjng and obtajning the
occupation certjficare. .therefore, 

the due date othanding over otpossessioD
conles out to be 04.10.2014 including grace period of 1g0 days

2.r Section 19[10) oi the Act obligates rhe at]onee to take possession of the
sub,ect unit withjn 2 months from the date of recejpt ot oc€upation
certificate. In the le.rd complaint, th. occuparion cerrificate was granted by
th. competent authority on 15.01.2021. However, the respondent offered
d)c possession of the unit in quesrion to rhe complainants onty on
29.01.2021 So, itcan be said rhar the conrplainanrs came to knowabout the
occupation cerriaicale onty upon rhc dite ot ofter ofp{)ssession. Therefore in
the interesr of naruraljustice, the allottee should be given 2 nonthJ tjme
from the date oiolter ofpossession. These 2 months, of .easo nable rime rs

being given ro the complainants keeping jn mind that even after inrimation
olpossession practicalty they havc ro.Irange a lot ot togistics and requjsrte
documents inctuding bur not ljmited to inspecrion otrhe comptetely finished
unit but this is subject to that the unit being handed over at the time oftakjng
possession is in habirabte condition. It is iurther clarifled rhat the detay
possession charges shalt be p.ryrbtc tronr rhe due date of Dossess.)n
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1tl.l0-20t4 ttt 29.A3.2021i.e., expiry of 2 monrhs from the date oioffer ot
possession (29.01.2021) as per secrion 18(1J of rhe Act of 2016 read with
under Rule 15 of the Haryana Real Estate [Regulation and Development]
Rules.2017

25. Admlssibility of detay possession cha.ges ar prescrtbed rate of Interestl
The complainant is seeking delay possession charges. proviso to section t8
piovides tharwhere an:llortee does not jntend to withdraw from the project,
hc shall be paid, by the p.omoter, interesr tor every monrh ofdelay, rilt the
haDding over ofpossession,.rl such rate as nriy be prcscrjbed and it has b.en
prescribed under rule 1s otthe.ules. Rule 15 has been .eproduced as und.r:

Rute 15, presiib..t tote ol interest_ Iptoviso to section 72,
sution 18 ond subaqtion (4) onr, subse.don (7) o, section 1el(1) tbt the purpoe of prcvi\n ta sedz 12;*tdo 1s)a 11su;
eni.ns (1)and (7)afe.tton )9, tte .inlerestdtttlerutc Dfu ihptl-
_\u|t bp. t rai Ba, L | _ t nt, t. h. _ _N.oilat a t,, l. ndhg,o.e
+24,4:

Prc de.t thdt in case the State Bank al ltutio narginat con ollendt ng
tutu Otcl.R) k not ih !se, it shal bc rcplo@d iv ,uch be;chhoi
lehdns rates ||hichthe Stute Bonk of tndia nayfx torn tine ta tjhe
lar lcndnrg ta the seherol puhtic,

26. The legislature in tts wisdom in ttre subordinare legrslation unde. the
provision of rule 15 of the .ulcr has d.rermined rhe prescribed rate ot
intcrest. The rate ofinrerest so determined by the legistatu.e, is reaso.abte
rnd if the said rul. rs followed to award the interesr, it will ensure uniaorm

prirciice in all thecases.

27. Consequently, as per website ofthe Srate Bank oftndia i.e., https://sbi.co.in,
th. marginalcosr oflendrng rate Iin short, MCLR) as on dare i.e.,28.03.202s

is 1i.10%. Acco.dingly, rhe prescribed rate of interest wilt be marginat cost

ollending rate +20lo I e,9.10%.
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28. lhe dennition oi term ,interest, 
as defined under section [za) of rhe Acr

provides that the rare of interest chargeabte from rhe alottee by rhe
promorer, in case ofdefault, sha be equalto the rate ofinterest which the
promoter shall be Iiable to pay the allottee, in case oadeiault. The relevant
scction is reproduc.d below:

0 r ) nr, _ p., npo^.\. t ot e. ot. t n. p. t po, lDb b, Lh p, noot p,
rt theallottee os the.o\. hn\ h.
r)plaatr,n Fo. L\p pd, palc 01t4^, tod\e _
tr thp .-to ot rtarp.r .horgeabtp I.a4 t\, 04 ee D! rhp

1 t onot4 t4. a." atdetrut .ht b" "oual ta t h. . d,, al ;@ren
|9hich thc pranater\hollbe habtato pa, ke ollauee,;ncoeol
defauh

(ii) the intetest pqnblebr the pranatet to the olottee sholt be f oh
thp ddp the ptuno@r te, ved Lbe oqount at oq poft h,pol
till the date the ahount at part thereofantl intu;e; thereon ;,.tL,\ted and tha ntpt,t, bovobtp by th" !tto,tpe to th?
pran.tetsholt be f.ant thetl.tc theoltottadefoult\ in polhent
to thc ptothote. til I the dan a i\ Dnilq Tneretore. inrere\l oD rhe detay prlxrcnr; trom rhe conrptarnanl sha be

chi.ged ar the prescr,bed rate i.e., 11.10% by the respondents/promoters
which is the same as is betng granted to rhem in case ofdelayed possession

charges.

G.lV Cost escalation

30. 1'he complainant has pleaded rhat the respondents also imposed escalation
cosr Rs 7,56,164/- after an increase in super area from 1225 sq. ft. to 1303
sq. Ft. wjthout increasingrhe carper area.

31. The authority has gone rhrough the report of the commirtee and observes
that as per the calcutation of rhe cstimated cosr ofconsrrucrion for the years
2010-11 to 2013-14 and rhe actuat expendjture of the years 2010 to 2014,
d'e escalation cost comes down ro 374.76 per sq. ft. trom rhe demanded cosr

ol Rs. 588 per sq. Ft. No objections ro the report have been raised bv either
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oldrepa.ry. Even thccommitteewhite recom nrend ing decrease in escalarion
ch.r.ge has gone through bookrng form, builder buyer agreement and the
issues .aised by the promorers to jusdfy increase in cosr. The authority
concurs with the findings otthe committee and alows passing or benefit of
decrease in escalation cost ot the alotted units irom tts. 588 per sq. ft to
374.76 per sq.lr. to the allottees ofthe project. The relevant .ecommendari. n

olthe committee is reproduced betow:
''Conctusion:
th e||oIth. abave dk.us\a,\the.ontnntee 6al.tG i:w thot escalotion.a! ol Rs :t74 76 pct:q lecr i, ta be dlt.\|ei insteod ot R\ sSartenondpd
b) thP dacllp..

32. l he aLrthoriryconcurs with the recommendations otthe commirteeand hotds
drat the escatarion cost can be charged onlyupto Rs.374.76 per sq. ft.,nstead
oiRs.588 persq. ft. as demanded by rhe developer.

G,V GST

33. The allottee has also chaltenged rhe authoriryofthe respo nden rs, buitders to
r.rised demand by way of goods and services rax. Ir is pleaded by rhe

complainanr that while issuing otier of possession, rhe respondents had
.aised a demand of Rs.2,02,430/- undcr tltc head GS.t which is i egat and is

not liable to repeatto be paid by him.

:i+. 1'hough the version of respondenrs is otherwise, but rhis issue was also

referred to rhe comnrittee and who after due deliberations and hearing the
aftected parties, submitted a report to the a urhority lrherein ir was observed

that in case oflare delivery by the promoter onty the diaterence between posi
GST and p.e-GST shoutd be borne by the promoter.I.he promoter is enritled
to charge from the allottees rhe appticable combined rat. otVAT and service

PaEe 22 al2a
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tax The relevant extract oi the report representing the amount to be
relunded is as follows:

HvAr1"i..,,5."" L t-
l'""

#
;1*

x*l
l,ess Adi,,63% 253.

35. Ihc aotho.ity hirs xl$ perused thejudgcnrcr)! datcd 0t 0,r.201li,n coml)1.,,r)r

no. 49l 2 01 8, rirled as Porkas h Chand Arohi vt M/s pivotat Inhastructure
Pvr.Itd. passed by rhe Haryana RealEstate R€gularory Aurhority, panchkuta

whereinithas beenobserved thItthepossession of theflarintermof buyer s

agreement was required to be deUvered on 1.10.2013 and rhe incidence of
GST came into operation thereafrer on 01.07.2017. So, rhe compjainant
cannot be burdened ro discharge a liabitiry which had accrued solety due ro

respondent's own fault in delivering timely possession ot the flat. The
relevant portion of the judgement is reproduced below:
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a r:::::/::44\a,n, a r. trmt\?,e.m, t"1. dpn.ndto,

rdt 4,".d, d be.oL e -[ r"\ ond_nt o n jolurp b aondovet heposse$an on tine ond (1, the octuat vAf rote is 1.AS% ihsteott.f4% reno _to,nad b tie,r\ron*, t,,. *,",,.*." A,, "i,_i7iih\ tot a. prn ol "t) , qpencra\ ta,,Ln"d to tro d_ tv.._n^, t 10 zat I on. ir, ;., ,a,i" . ,,ii.._o-- A,0,./d1. .. th_ , aFino
. da. " L. D, dp"_ o t t r L t t_lbt,.t:r a I t, *,..,,1"d,"1",,da ta aaonder , wt.-bh h d.,,.",,na t_n, h p^*_,_.t,i"
lot. Resanttns v/1r. thc Autha,,ty ** u ia.* it it tn" u,p.ia"i_\ntt. a dt a e,\t,. ,o..,p_;o"d 

".t,. o^.,,. ,", , "-;h,.;;,a, an \t t 
"h- 

t- h. 
^ 

ttobte to o,/ d\ pd _1\ , ,"u1 ,o," o1 ylt
h/pdt tht Cor,t,_qtt tn ,/a t* dpdnpd,.tpo, ,l",nlpa. p a\ tt 10 t_ -at l

36. Imppeal no 21 oi2019 trtled as M/s pivotat Infrastructure pvt. Lrd. Vs.
Prakash Chand A.oht, Haryana Real Esrate Appellate Trtbunat,
Chandigaft has upheld the parkash Chand Arohi vs. M/s pivotal
Int?stru€rure pvt. Ltd. (supraJ. The retcvantpara is reproduced betow:

93 This fatt 6 not dtsputtd th.t the csT h6 b.tanc opphcoble wel
A,l0-,2J17 Aswt h,. r, rb DL\, t,Aot@n"4tootpd t4.0t.Z0t lt " d".. 1"d dot" olp,,* .!a4 ai\,at3.t1b,0tqo4oo:pprtlp
secand dltreenent dated 29.032013 the deehed tlote of passe*Dnlne. 2a aa 20 t d \o, at, T, "" o., a"a do . at | \"\ t,n at bat h

C.T 1_) I , u a-, opp\ tbt" n, thot tJote ia,hlbt .- at,,Lj., 1- aro - t, r_ t"rtord,. t rtadaz \r. og.e.dtaLo/-tlttheCuprnF- .ot,- t1 ortard.nutu .D oroo"tDto,"\
o1do "' tox.s brietl ot tetebtpnodot itLtutpb' La\etqachLa t_,.,o,_ thutt o, an, ott qote,nn_ un,Lnag au. h^nbt rr.holl b". ont'"o or\ uo to the d@npd ovra ol I o.p\ _Fn

t" d" ^ 
4 del,wd,.t o"- ? _ . r t4p dctar\ ot tie oot oj th"tptel- t,, no., o-.t., 1 _._taro.,...t. t AB,)1Ot-b!

thotti e tl| csThod huanr!.rulndbk Bu; i t, \ettled ptnciple;l
taw t-hat o perbn connd toke the beneft of hB own w;na/deldui

37. In the presentcase, rhe due dare otposscssion is prio. ro the date ofcoming
lnto force oiCST i.e. 01.07.2017. In view of the above, the authorirv is otthe

Cohplaintno,3122of 2021

t lo the deemed dntc
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vieiv lhat the respondents/pronrotem lr,erc not enrirted to charge CST from
the conrplainant/allottee as rhe Uabiljty otcST had not become due up to the
duc date ol possession as per the flat buyer,s agreements. The authoriq,
concurs with the findjngs ofthe committee on this issue and holds rhar the
difference between post cST and pre_GSI-shaltbe borne by the promoter.

c.VlI STp charges and etedrification.
311 The respondent issued an offer of possession letterro the complainant along

w ith various u njust and un reaso nable deman d s unde r various heads i.e. cost
escalation ol Rs.7,66,164l , etectr.itication and STp c|arEcs ot Rs.1,04,240l .

0n the other hand, the respondent submjtted that such charges have been
demanded by the altottees in terms ofrhe flat buyer,s agreenenr.

3{r. 'l'h. said issue was also referred to the committee and it was observed as

unde.bythecommirree:

i, thet n tatte?eMn,t..d t4e.uq@nl, ol.ie FBA\ - t. LLeow ht4e
ora'te.\ ol 5po1o o4d potk Celprcnon ond tarld thot totnu,
ho'oe-to be paid N tae oLot'"es lind nnriona, .tau\p 2 t ta @ h)\t, h". tat pbcoikot,aa .aatpq ttoLtp\ ot /w1qp t4 tqL, tou.e

detirtd L,).\\?.P ot.e., t4- |BA. Rother
LCC+F|:C+PLtlC chotgrs hav. becn n. taned utctouse 2 1 A_whtchuc n) t,Ppoilar INR taA pet ,q 1l, 11" h. r etecttt co,nqu,4,\arg$ tE1ct ho. bppr delnpd a.
clause 1.16 (Spacio) uh.l Clarse 119 (park Cenerotion), |9hich h

1.,' at ele,,ti,.1 ton4a,t.,a horyc.hotl a,ai,n"
th,-,f. la. t\p tt to.,t.a., .n the ,.rttt. J i.tpt
onusinselcctnIry.on kttun (s)Itun Dok:hin ttoryano
B-. . drt, Nnoq |to,\ uaaar,t\ tet,dIhory;.o.d

iii, lton the delnitlonol ECC itiscteot thotete.ttificotian cha.ges ore
uqDtnad.n tttpple.tt., onre ri4 ho.!e:oi th. .an. nove bc"n

,lubdJ r.th FL.tPBtf r1d o.. to bc,horg,\t dlip tO, Dprq lLttt,,p|u." th, t ,n.ri,tae _ ,, t ne.t thot L\, tp\po-ttpnt ho.
.anveytd the electiJiLutbn th .!5 to the allattce\ ofSpocio in on
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a.bntarJ nonnet ahd in violation oI rens and conditions oI the
o greenen t. accord inq ly, th e connittee rccon nen d s :
A. The tern elecnilicution chotget clubbed wth 9fP charges, ued

in the stotenentolotcolnts-tum.invaice bedeleted ond onl! STP
.haroes be denanded fran the allottees olSpaLio@ INR 8.85 sq.

I tinito. to thor oI the attanees o/ Pork Generction.
B 1he tern ECC be clubbe.l ||ith FFC+PBIC th the stoteneht ol

d(ounE cun invotce attoched with the lette. alpossion ofthe
allotteesolspacio ond be chorged @ tNR 100 per sq ft in terns
ol thc ptovkians of 2 I A ot pa. with the ollotteet aI Pafi
Aeherotion. The \totenent of oc.aunts cum tnvatce sholl be
o tn en d ed to that ex ten t o clar di n! ly

40 The authority co ncurs with th e recommendatio n made by the committee and

holds that the term electrification charges, clubbed with STPcharges,used in

the statement o f accou nts-cum-invoice be deleted, and only sTP charges be

demanded from the allottees of Spacio @ Rs 8.85 sq. ft. The statement oi

accounts-cum-invoice shall be amended to that extent accord ingly.

H. Directions ofthe authority

41. Iience, the authority hereby passes thh ord€r and lssues the followin8

directions under section 37 ofthe Act in respect all matter dealt jointly to

ensurc compliance ofobligations cast upon the promoter as pe. the lunct,on

entrusted to the authority undersection 34(D:

l The .espondents are directed to pay delayed possession charges agarnst

the paid up amouut at the prescribed rate ol interest @11.10% p.a. for

every month of delay lrom due date of possession i.e., 04.10 2014 tiU

29.03.2021i.e., expity ol2 months lrom the date oiofier of possession

(29.01.2021) as per section 18(1) ofthe Act or2016 read with under Rule

1s ofthe Haryana RealEstate (Regulation and Development) Rules,2017.

ri. Aho, the amount ofloyalty bonus and the amount ol delay compensatio n

of Rs.4,23,032/- shall beadjustedtowards thedelaypossession interest

amoxntas irelerred'.

aomplarnt no 3122 of 2021
*&
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vii

Thearrears olsuch interest accrued from 04-10.2014 tillthe date oforder

by the authority shall be paid by the promoter to the allottee(sl within a

period of90 days from date olthis order as per rule 16(2) oirhe rules.

Th e rate of interest chargeable lrom the allottees by the promoter, i n case

ol default shall be charg€d at the p.escribed rate i.e., 11.10yo by rhe

respondent/promoter which is the same rate of inrerest which rhe

p.omoter shall be liable to pay the allottees, in case ol delault i.e., the

delay€d possession charges as per section 2 (za) ofthe Act.

Upon issuance offresh statement ofaccount by the respondent promoter

after adjustment of interest for the delayed period and in terms of

principles incorporated in the presentorder the complainant is drrected

to pay ou tstanding dues, il a ny, within a period of 60 days from intimation

of revised statement ofaccount. Thereafter, the complainant,s directed

to pay outstanding dues, ifany, as per section 19[6] and (71 ofthe Act ol

2476.

The respondent/promotershallhandoverthephys,cal possession of the

allotted unit and execute conv€yance deed in favour ofthe complainant

in te.ms ofsection 17(1) ofthe Act of2016 on payment ofstamp duty and

registration charges as applicable.

However, the promoter shallneither paydelayed possession charges nor

shallcharge delayed paymentcha.ses, ifany, from the allottees for period

of6 months w.e.t 25.03.2020 ti1124.09 2020 due to restr,ctions imposed

duPr. aovid-19 situation

Cost €scalatlonr The author,ty is otthe v,ew tbat escalation cost can be

charged only upto Rs. 374.76 per sq. ft. instead of Rs. 588 per sq. ft as

demanded by the developer.

viii.
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42. Complaint stands disposed of.

43. Files beconsigned to registry-

The respondents are directed to

STP and electrification charges

charge the charges with reSard to GST,

as elaborated in para 37 to 40 of this

The respondents shall not charge anything from the complainant(s)

which is not part ofthe builder buyer's agre€ment.

viiav Ki-marcoyal
tMenber)

Haryana Real Estate Regulatory Authority, Gu.ugram
DAted: 28 03.2025


