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Versus
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Regd. Office At: M2 & 63, 1'floor, Connatrght
place, New Delhj 110001

CORAI'4:

ViiayKumarGoyal

APPEARANCE:
Dr. Sham Taneja [Advocate]
Shri. Rahul Yadav (Advocatcl

ORDER

1. The present complaint has bcen fjled by the complainants/allottees

under section 31 oithe Real tjstate (Regulation and Developm€ntl Act,

2016 (in short, the Actl read with rule 28 of the Haryana Real Estate

(Regulation and D€velopmentl Rules, 2017 [in short, the Rules] for

violation ofsection 11(4)(al olthe Act wherein it is interolio prescrib€d

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the

Ilules and regulations nude there under o. to the allottees as per the

agreement for sale executed inter re.

Complainanls
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ct r€lated details

of unit details, sale consideration, the amount paid by

ts, date olproposed handing over the possession, delay

ave been detailed in the iouowing tabular form:

a.hol.,nt No 4377.12022

s.

I Enigma,SectoFll0, Curgao.
7

:l
(As per page no. 57 of

4

(As per page no 63 of

23.08.2011
(As p.r paSe no. 57 of

15.03.2016

12.08 2011 23.03.2016

The develaper shall
comPlete the
cDDsttuction ofthe eid
buildinE/unir within a
pennd of3 yeaB with a
six nonths gr&e period
f@n the date of

The developer shal
conPtete the
cohsttucttbn ofthe eid
buildirg:/uDit withi" a
penod ol3 yeaB wth a
sia noDths 8tu4 penbd
trcn the date ol

I L2.O2.2015
(Due date as per dause
21 i.e., 12.08.2011 + 6

Crace- pe.iod n allowed

24,09.2079
(Du€ date as per deuse
2). \.e., 24.03.2016 + 6

crace- period is allowed

(ps. 63 of theconplaint)
at,93,4L,21A/-

Ipg.94 of thecomplaintl

lr 06042018
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Facts ofthe complalnt

Thecompla,nantshavemadethefollowingsubmissions,n thecomplaint:

a. That being persuaded byvarious adverrisements in prinrand aswell

as in electronic media, the complainants have apptied foraltorment

of a flatlunit in a residenrial group housing colony known as

'lndiabulls Enigma' consisting ofca. parks atstiltand basement levet

and residential flats, sraircases,lifts and passages with rights in rhe

situated at village Pawala Khusrupur, Sector 110,

Curugram, Haryana, on rhe lard measuring 19.856 acres.

b. That the representativ€s of respondent inlormed and assuied the

complainants that the development/consrruction ar the project ste
has already been started and the possession ofthe said unit shall be

handed over within 3 years from the date of FBA executioo with a

grace period of6 months. Thus, believing upon the representations

and assurances of the responden! the complainants booked a unit

vide their application dated 2rn rebruary 2011 and by palng a

booking amount oa{5,00,000/- on 23d March 2011.

c. That in pursuance to the aforesaid booking the respondent has

allotted a 4 BHK + SQ flat/unit no. 142 in Tower C on th€ 14d floor

dt'lndrabulls Enrgma sector I 10. curgaon medsunng a superarea

of 3350 sq ft with two 'covered'car parking for a toral basic sate

consideration of {1,83,70,750/, (excluding taxes, as applicable).

d. That the complainants at the time ofbooking asked the respondent

to execute the 'buyer's agreement' but the respondent gave false

excuses and delayed stating or anorher reasons. Thereafter, the

B,
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Cohblrint No. 4377ot2022

respondent created an undue pressure to give money as per its

demands without executing'buyer's agreement' and it is also to state

thaiwithin that said time period the complairants had already paid

an amount of 117,16,000/- before execurion of'Agreement to sale"

Thus, after an intense persuasion the 'flat buyer's agreement' was

executed on 12th August2011, well about 5 months afterrhe booking

ofthe captioned unit.

e. That the captio ned unitwas booked under the 'Construction.Linked

Plan' w,th 'Payment Schedul€ as given in annexure -1 of the FBA

dated 126 AuCust 2011. lt is perrinent to mention that the

complainants availed a home.loan facility fiom the respondent's

sister concern, M/s lndiabulls Housing Finance Llmited (IBHFL) to

an extent of 140.00 lacs for making timely payments to the

respondent in terms of a 'Tripartite Agreement' and tilldatehad paid

100% of the sale consideration of Rs. 1,93,41,278l- (ilcluding

applicable taxes) to the respondent.It,s turther submifted thatthe

entire home-loan hasbeen repaid by the complainants ard issuance

ofthe required NOC as w€ll as discharging of mortgaged property

title is under process by the financier i.e., IBHF,

f. That the complainants have paid their hard-earred money and life

savings in a hope to reside peacetully in their dream home and

fulfilled each and every demand ofthe r€spondent that have arisen

from time to time, thus till date 100% of sale consideration

amountingto Rs. 1,93,41,278l- has been pa'd to the respondent for

the said unit No. A-174, TowerA, 17th Floor [earlier C-142, Tower C,

14'h Floorj of'lndiabulls Enigma' Sector 110, Curugram, Haryana.

The complainants have made payments on the demands of the
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respondent and thc same were duly accepred and receipts were

provided against allthe payments.

That the possess,on time for handing over otrhe residentiat unit in

Real Estate P.oiect 'lndiabulls Enigma'after obtaining the required

'0C'from the competent authority had been within rhreeyears wth
a six months grace period thereon from the date ofexecurion ot the

Flat Buyer's Agreement dated 12s August 2011, which works ou o

be 1zrh February, 2015. The project had been running much behjnd

schedule and there seems no possib,lity ofhandingover possession

ofthe captioned unit in th€ nearfuiure.

That the firstcomplainant being an Air Force Officerused to stay on

dury away irom home and used to vrsir Guru8ram once in a yerr on

vacations. Duriog their visit to project site in mid-2015, the

complainants were aghast to notice that the construction activity

was stand still and there seemed to be no scope ofcompleting the

project (particularly Tower 'C', where the captioned unit was

located) in near future. ln a meeting with Mr. Rajeev Malhan [Vice

President,lndiabulls RealEstate Ltd)l and MrAnkur (CM,Sates) on

22"d luly 2015, they offered them another unit in Tower'A'with

similarspecificationsand with same price in 'exchange' on a nominal

'unit transfer charses' of 110,000/- with an assurance thar rhe same

will be delivered within few months since its construction is going

on in much faster rate. In pursuant to another neeting on 3d

November 2015 with follow-up emaildated 11,h November 2015,

the respondent issued a provisional allotment letter dated 1srh

March,2016 forallottinga 4,BHR+SQ (2) bearingunit no. A-174 on
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17ti floor in tower A'with
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rwo nos. olcovered Ibasement) parkins

,. That the complainants were surprised and shocked when the

respondentshowed them a very cleverly drafted fresh/second .FBA,,

wherein the due date ofpossdsion was mentioned as 3 years from

the date of its execut,on wth 6 months 'grace period' and it was

totally in contravention to rheir discussions of,exchange offer,. On

confrortation, the respondent replied that this being a ,standard

FBA formaf which they cant change and also threatened the

complainants to cancel/forfeit the amount already paid to them, if
they doDt sign the tresh FBA. Having no other options at their

disposal, the complainants signed on the dotted lines of FBA dated

28,h March 2015 under undue influence oflosingtheir hard-earned

j. That the paymenr terms of the purported 'FBA' dated 28d March

2016 were also constructionlinked spread over a period of three

years [similarto th€ ffrst'FBA'dated 12,r' AuCust 2011], howevet in

actual95% payment of the said unitwas already made much before

executjon of second 'FBA'. Thus, ther€ was no meaning of

construction-linked payment plan with possession time of 42

nonths from the date ot'FBA' execution. It is pertinentto state that

th€ 'lntimation of Installmenf dated 3d August 2018, spe.tfically

mentions the due date of'Commencement ofFinishing Work'ofunit

A-174 as 19d September 2015, while the second 'FBA'for rhe same

ljnit was executed only on 28,h March, 2016 lmuch afrer rhe

commencement of finishing workl. No cannon of law enrides the

respordent to take the advantageous stand of borh lhe FBA'S due to
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1. That on one fine day of 27ti November 2018, the complainanrs

received following th ree lette.s fro m the 'Customer Care' team ofthe

Offer oi Possession of Flat A-174 demanding an amount of

<6,22,02a/-

Maintenance Charges for Unit 4,174 amounting to 183,013/ as a'6'

months advancej and

its dominant pos,tion. E,th€r it has to tollow allthe covenants ofone

'FBA'in entireiy or all the terms ofanother, but not the'mixture' of

both. There can be tlvo options available i.e., ifthe paymenr schedule

of First'FBA dated 12th August 2011'is considered, then the due

possession time should also be considered in accordance with this
'FBA'and if the due possession time ol Second 'FBA dated 28s March

2016' is consid€red, then the payment schedule shoutd atso be

considered of this'FBA'

That the dominantand completely biased posirion olrhe respondent

promoter against the complainants is also visible from theiradions

and conduct, wherein they executed several FBAS with other

customers in the sameTow€r'C'by mentionirg rhe Due Possession

Time'as'ten monthswith 6 monthsgrac€ period', notable cases are:

Complrint N..4877of 2022
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Registration process ol Ftat No_ A-174 including a ,Stamp 
Duty

Demand of 110,46,300/, plus 162,500/- as cost of execudng

'Conveyance Deed'j

informing rhat the caprioned flat no. A-174 is ready for possessioni

howevet there was no mentjon ofstatus of,Occupation Certilicate,,

whether received or not. The comptainants visited the project site

on 1,t December 2018 and were shocked ro see the progress ofthe
project, which was nowhere in possession state as purportedty

claimed in rheir 'ofier of Possession, tetter dated 27d November,

2018. On enquiry ar the projecr site, rhe administratjve staffofthe
respondent also rev€aled thar they have not received the
'Occupat,on Certiflcate' yer, rhough they have applied for rhe same

to the DTCP Haryana.

m. That the respondent had failed to communicare about the srarus of
'Occupation Certificate' to the complainants till date. The fact

remains that rill dare construcrion work at the ste is stilt pending

and the basic amenities like approach road, club premises etc. are

not available. lt is also pertinent to mention thar in their written

statement in case enhrled Madhukar Mishra vs Ath.ha

lnf.astructure Limited (RERA-CRc-Comptaint No. 584 of 2021), it
was stated that the 'OC' for Tower 'C' was appt,ed on 19,hAprit2O21

and the respondent got it on 12$ Odober 2021.

n. That the promoter respondent has miserably failed io hand overthe
possession ofcaptioned flat on its due dare ofpossession, he is liable

to pay the interest for every month ofdelay tilt handing over of rhe

possession at the prescribed rare as envisaged under Section 1B(11

of the Real Estate (Registration & Devetopmenr) Act 2016,. The

r.mptJLnr N! 4077ot 2022
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delay period from the due possession date till date of filing ofthis

complaint i.e. t2s July 2022 works out to be 7 years S months and

tollowing is the interest rate as prescribed under Rule 15 ot the

RERA Rules on rhedeposit€d amounr (Rs1,93,41,278lr, the sjmpte

interest amounts to Rs1,33,46,642l-. In addition, rh€ pendent-tite

and future interesr till handing over possessjon oathe unitworks out

to be Rs1,49,895/- Per monrh.

o. That during the construction ofthe p.oied Indiabutls Enigma,, the

respondenthad unilaterally revised the'Building plan'bringing in a

subsidiary of lodiabulls, namely virali Properties Ltd, wherein

additional 4 Floors were added in Towers A to D, making ,t to
Ground+21 Floors as against original cround+17 Floors. This

increase ,n Floors/FAR resulted in changed entire them€ of the

Project, disturbed the population density of rhe croup Housing

Colonyand itsbasicdesignaBractionandwillcreateanextraburden

on the common amenities and facilities.

p. That the increased saleable area beyond the original ptan will lead

to strain on the common facilities like open areas, €ar parkjng space.

club tacilitieg swimming pool usage etc. as with an increase in

population density the ease of use of common tacilities has been

seriously compromised against the complainanfs interests.

Moreover, the strength olthe structure ofTowers A to D has been

compromised, whe.ein the 'Foundation' designed and built for

Ground+17 Floors would not w,thstand the addirionalload of'four'

floors. lt is pertinent to mention that on the dare of'Revised Building

Plan'approval [wherein '4' floors were added to an earlier approved

G+17 floor buildingl, the thirteenth-floor slab of Tower 'C' had

Complaint No 4877 of2022
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already been rommenced as per the'lntimation oa lnstallnenf Ref

No. En 1C142 /20130614/ 10/2 3 50 dated 14d, June, 2013. Thus, the

foundation and specifications which were desisned and alr€ady

constructed up to 136 Floors had been compromised by addition'4'

floors in the revised buildingplan.

That the unlawfulact ofincreasing the FAR, rhe respondent referred

to an obscure notice released by the respondent in non-descript

newspape(sl advertising th€ said change in Building Plan. This

unconscionable act is clear violat,on oflegal mandat€, wherein the

developer is required to invite objections from allonees of the

Project before seekin8 any revision in the original building plan. It is

pertinent to mention that the respondent had complete contact

details oiall rhe allottees including phone nos. and email ID, where

it has been doing regular communication, yetthe respondent never

communicated any intention or action to revise the sanctioned

building plans. 1t is worthwhile to mention that the respondent has

been send,ngvar,ous communications and demards through emails,

but it has conveniently avoided to take approval ofthe complainants

for the major chang€s in sanctioned Plans which has changed the

fundamental nature of the Project.

That the representative ofthecomplainant had paid severalvisits at

the Project siteand noticed serious quality jssues with respect to the

construction ca.ried out by the respondent till now. The flats were

sold by representing that the same shall be luxurious apartment,

however, all such representations seem to have been made just to

lure complainants to purchasethe flats at extremely high prices. The

respondenthas compromised with levels oiquality and aresuiltyof
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mrs-selling. ]'he respondent marketed this tuxury high-end

apartment, but have compromised even with basic leatures, designs

:nd quality to save cosrs. The constructed structure is otexrremely
poor qualrty and rs totally unplanncd wIh sub-standa.d, tow-g.ade

and d€fedive marerials

Reliefsought by the complalnantsl

The conrplainants have sought following relje(sl.
a. Direct the respondent to pay interest on rhe total amount of

<1,93,41,27A/ paid by the comptainanr ior rhe delayed period of7
years 5 monrhs [from rhe due dare of possession r.e. f.om 12th

Febru.r.y 2015 tillliling ofthis complaint i.e. 12th Juty ZO22) atthe
prescribcd rate olinrerest

b. Direct the respondent ro pay monrhty inreresron the toralamounr

al<1,93,47,27a/ paid by rhe complainanr fo r the pendenr,titeand

luture period till handing over possession atrhe p.escribed rateot

c. Direct the respondentto pay Rs 1.0lac as the litigarion cost.

On the datc of hearing, the authority explnincd to the .espondent/

promoter about the contraventions as alteged ro have been commjtted

in rclation to sectjon 1l [4] (al ofthe Act ro plead suilry or no o ptead

guilty.

Reply by the respondent

The .espondent has conrested rhe comptaint on rhe following grounds:

a. Thattheinstantcomplianrfiledbythecomplainantsisoutsidethe

puNiew ofthe Hon'ble Aurhority, since the comptainants looking

into the financial viahility of rhe projed and rts future nronerary

beneiits wilUngly approached the respondenr and applied for

r rmpliLnr N. 487- ol 1022
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provisional reservat,on oi a group housing apartment in the

project, and in return thereofthe answering respondent accepring

the said request otthe complainants provisionally allotted rhem a

unit no C142, situated on the 14th lrloor olTower C, having and

approximate super area of 3400 sq. ft. [hereinafter relerred ro as

'first unit').

b. That, pursuant to the p.ovisional allotment, the complainants

execurcd a builder buyers'agrcemeDt (BBA) dated 12.08.2011

with the answering respondent post understanding the terms &

conditions oithe $id agreement. That as per the agreed terms of

the builder buye.'s agreement the complainants were aware ofthe

lact that the answering respondent shall endeavour to complete

the construction ol the said building/unit within the stipulated

time as nrentioned in the said agreement.

c. lhat the complainants on 23.07.2015 approached the answerjng

rcspond.ni wherein informrng the respondent that the location oi

the first unit provisionally allotted to the complainants is having

park/pool facing, and they are interest for a unit having Dwarka

Expressway laci.g.As such the complainants made a request to the

answerjng respondent to swap their provisional allotment from

the existing unit to another unit having location/ facing ol their

prelerence. Ihat the complainants also made a request to the

answering respondent fo. adjusting the amount already paid by

them towards th. il.si unit against the new swapped unit.

d Thai basis ofthe request nrade by the complainants, the answering

respondent ag.eed to swap the existing provisional allotment of

the complainants to another residentialunit beingno. 174, situated
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on the 17th FloorofTower-A in the same project oftheanswering

respondent [hereinafter referred to as 'subiect unir') on

15.03.2015.

That basis ofthe arrangement agreed between th€ complatnants

and the answering respondenr, rhecomplatnants executed a fiesh

builder buyers' agreement on 28.03.2016 with the answering

respondent aor the subject unit, wherein the complalnanrs w€re

fully aware of the fact that the answerin8 respondent shall

endeavour to complete th€ construction of rhe said building/unit"

within the stipulated timeas menrioned in rhe said agreement.

That the answering respondent after completing the construction

of the alleged tower wherein the unit was booked by the

complainants applied for grant of occupational certificate before

the Dire€tor, Town and Planning Department, Chandigarh

(Baryana) on27.71.2077 , and the same was granted on 06.04.20 rB

by the Director, Town aod Planning Department, Chandigarh

(Haryana).

That subsequent to receipt of rhe occupational certificate, the

answering respondent had wjthin rhe stipulated time period as

agreed in the agreement dated 28.03.2016 offered the

complainants possession ofthe subjectunlt on 03.08.201& further

calling upon th€ complainants to take the physical possession of

the lubiect unit after remiBing the balance sale consideration du€

against the subiect unit.

That despite ofIer of possession by the answering respondent

within the agreed time period, the complainants have till date

ne,ther take. the physical handover ofrhe subiect unit, nor have
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made clear the balance outstandjng due againstthe subject unit.lt
is submined that as per the terms of the agreement, it was

specifically agreed that in rhe eventuality of any dispute, if a.y,
with respect to the subj€ct transf€rred unit, the same shal he

adjLrdicated through the arbitration mechanism as detaited

therein. Thus, in view of above Sectjon 49 of BBA, it is humbty
submined that, the dispute, if any, between the partjes are to be

referred to arbitration. Thus, the comptainants are contradua y
and statutorily barred from invoktngthejurisdjcrion ofthe Hon,bte

Authority. Moreover, no cause ofact,on everarose in favourofthe
complajnants and against the respondent. Further the present

complaint is liable to be dismissed on the soleground.

i. It is respectfully submitted that rhe relationship between the

complainants and rhe respondent is govern€d by the document

dated 28.03.2016 executed betlveen them. It is pertin€nt to
mention herein that the instanr complaint of rhe comptainant is

turther falsii,ing their claim from the very fact that, the

complainants have filed the instant claim on the alleged delay in
delivery of possession of the provisionally booked unit however

the said claim are wrong and basetess since the answering

respondent has within the agreed stipulated time period offered

the possession of the subject unit to the complainants on

03.08.201a as such the present comptaint is tiable to be dismissed

for the said reason alone.

j. It is stated that rhecomplainants have not com€ before the Hon,ble

Authoriry with clean hands and wishes to take advantaSe ofthe
provisions of the RERA, which have been propagared for the

aomplarnt No.487? ot 2022
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benefit of innocent Customer(s) who are end,users and not like the

complajnants in the presenr complaint.

It is submitted thar the complainants wiltingty and for their own
benefit gor their provisioml booking swapped into a new uflit in
the same project of the answering respondent. It is pertinenr to
ment,on herein that the comptainant was v€ry wel aware ofthe
construction stage of the project and knowing well the proposed

time for possession purchased the subject unit wirh a speculative
intent having sole purpose ofinvestment and monerary gains out
olthe said investment. Since there is a recession in the real estate

market, the complainants are now tevying bald and baseless

allegations against the respondenr by way of the present

conplaint.

It is submitted thar rhe complainant carnot be made entitled for
the monetary reliefsoughr by them in the present complain! sine

the swapping ofthe unit was done on their own behes! and upon

€xecution of rhe BBA dated 28.03.2016 for the subject unit, they

cannot go back cla,ming interest for the period they were not the

allotte€ ofthe subiect unir. It is perinent io mention herein that

the complainants became the altottee of the sub,ect unit on

15.03.2016 as such they are not legally entitled to claim any

monetary benefits in rhe subject unit forthe p€riod, they were not

It is submitted thatthe pr€sent complaint is not maintainable and

the period of delivery as defined in clause 21 of BBA dated

28.03.2016 is not sacrosanctas,n the said ctause jt is ctearlystated

that'the Developer shall endeavour to complete the construction
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ofthe said building/unif' within the stipulated time. Clause Zl of

the said agreement has been given a selective reading by the

complaina.teven though he conveniently relies on same.

n. The reading of the said clause clearly explains the time period of

delivery of the subiect unit as a$eed upon between the

complainants and the answering respondent. That the answering

respondent offered the possession of the subject unit ro the

complainants well w,thin $e said stipulated rime period as such

there is no delay as alle8ed by the complainant! in their complainL

o. lt is pertinent to mention herein that rhe BBA that has been

referred to, tor the pu.pose ol getting the adjudication of the

instant complaint i.e. the Rat buyer aEreement dated 28.03.2016

gorexecutedmuch priorto coming inro forc€ ofthe REttAAct,2016

and the HA-REM Rules, 2017. Further the adjudicarion of the

instant complaintforthe purpose of granting interest, as provlded

under RERA ACT, 2016 has to be in reference ro the flar buyer's

agreement for sale executed in terms ofsaid Act and said Rules and

no other agreement, whereas the BBA being referred to or looked

into in these proceedirgs is an agreement executed much before

the commencement of RERA ard such agreement as referred

herein above. Hence, cannot be relied upon till such time the new

agreementto sell is executed between the parties. Thus, in view of

the submissions made above, no relief can be granted to the

complainants on the basis of the new agreemenr to sell as per

RERA,Act2016.

Copies ofallthe relevant documents have been filed and placed on the

record. Their authenti€iry is not in dispute. Hence, thecomplaintcan be
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decided on the basis ofthese undisputed documents and submissions

made by the parties.

lurisdiction of the authorlty

The authority has complete territorial and subject matter juri.diction

to adjudicate the present complaint forthereasons given below.

E,l Territorial iurlsdicrlon
7. As per notification no. |/92/2077-1TCP dated 14.12.2017,ssu€d by

Town and Counky Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Curugram district ior all purposes. In the present case, the project in

question js situated within th€ plannine area of Gurugram district.

Therefor., this authority has complete territorial Jurisdiction to deal

with the present com plaint.

E.l I Subject-matter jurisdiction

L Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

rcsponsible to the allotte€s as p€r agreement for sale. Section 11(41(al

is reproduced as hereunder:

sec.ton 11--.--

{4) rhe pnnatut shott.
(o) be rdponebte lor ott abttsonon, @ponebttid* ohtt lnnan^s Lndet

the prcti:bns al this ad a. the ruks
ttp rtknk\ 

^ 
plt ttE Nknat hr :ot . ot to the o$o.d.an ul dtktk{

at at t th c a pannoB, p ta6 or br itd tnb,

s.dkn 3l.Fumtions ot the adh ity:

illt) al thc Ad p.ovttcs tu cnne.anphonta ot th. obnsa.an:.u* u@n tdc

9. So, rn view olthe provisions of the Act quoted above, the authority has

complete jurisdict,on to decide the complaint regarding non-

compliance ofobligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating offcer ii pursued by the

complainant ata later stage.

F, Findings on the reliefsought by the complainant.
r,l Dlrect the rcsDordetrt to pay i.terest on the rotal amount ol
11,93,41,273l- paid by the.omplalnant for rhe delayed pe.iod ol7 y.ah 5
non&s (nom the due date of possesslon i.e. from 12th February 2015 till
lillnSofthis complaint i.e.12th luly 2022) at the pre$ribed rate ofint€resr
t.ll. Direct the respondent to pay monthly interest or rhe rot l .nounr of
i 1,93,41,274l- paid Dy the complalnant for the pendent'lite and tutu.e period
till handire over pos*.siob at the pescrihed Ete oainte.est,

10. ln the present complaint, the complainant the compla,nant booked the

unit bearing no. C 142 14ti floor, tower C in the year 2011. The buyer's

agreementwas executed in this regard on 12.08.2011. As perclause 21

of the said agreement the due dat€ oi possession comes out to be

12.02.2015. The complainant turther states in ,ts complaint that in the

year 2015, the complainant approach the respondent to clarify the

status of the project when the construction olth€ allotted unit was not

completed. Upon the respondenfs assurance to ofler another unit

situated in Tower A of the same projed where the construct,on was

nearby completion, the complainant on 23-07-2015 requested the

respondent for swapping the allott€d unit. Following this, a new

Buyels Agreement was executed on 28.03.2016 for Unit No. A-174,

located on the 17th floor of Elock A. Accord,ngto Clause 2l ofthis new

agreement, the revised possession date was 28.09.2019. The

respondent subsequendy obtained the Occupation Certificate from the

co mpetent autho rity on 06.04.2018 and offered possession ofthe newly

allotted un,t to the complainant on 27.11.2018 i.e., before the due date

ofhanding over ofpossession. The complainant/allottee is obligated to

take possession of the subject unit within 2 months from the date of

valid ofier ofpossessjon after receipt ofoccupation certificate lrom the

competent Authority in terms ofSection 19(10) ofthe Act,2016.
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Accordingly, no delay on the part ol the respondent to offer physical

possess,on of the allotted unit to the complainant as per the terms and

conditions of the buyer's agreement executed betlveen the parties is

established. Therefore, no case of delay possession charges payable

undersection 18 oftheAct,2016 is made out.

F.lll, Dirat the responde.t to payll,0lac as rhe litj$tion.osL

In the above-mentioned reliel the complainants sought the

compensat,on and Hon'ble Supreme Court oflndia in casetitled as ttls
Newtech Promoters and DevelopeB PvL Ltd. V/s Stote ol UP & Ots.

(2021-2022(1) RCR(C) 352, has held that an allottee is entitled to

claim compensation undersections 12,14,18 and s€ction 19 which is to

be decided by the adjudicating offic€r as per section 71 and the

quantum ofcompensation & litigation €xpense shall be adiudged bythe

adjudicating officer having due regard io the factors mentioned in

section 72. The adiudicahng officer has exclusive jurisdiction to deal

with the complaints in respect ofcompensation & legalexPenses.

Complaint stands disposed ol
File be consigned to reg,stry.

13.

14.

tAs

Haryana Rcal

Date:22.04.2025
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(viiay Ku'ii'ar coyal)

tArun Kumar)
Chairperson

Estate Regulatory Authority, Gurugram


