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ORDER

1. The present complaint has been filed by the complainants/allottees

under section 31 of the Real Estate (Regulation and Developnrent) Act,

2016 (in short, the Act) read with rule 2B of the Haryana Real Estate

(Regulation and Development) Rure s, z0l7 (in short, the Rules) for
violation of section tt(4)(al of the Act wherein itis inter alia pre:;cribed

that the promoter shall be responsible for all obliplations,

Complaint no.
Date of filins:
Date of decision

Krishan Kumar Bishnoi through SpA holder
Manmohan Singh
Regd. Address: 39SA,Sector 15A, Hisar

M/s Ansal Housing Ltd. [Formerly Known as M/s
Ansal Housing & Construction Ltd.)
Regd. office: 15 UGF, Indraprakash, ZI
Barakhamba Road, New Delhi-110001
M/s Samyak Projects Pvt. Ltd.
Regd. Address: 1,1,!,,1't ,floor, Antriksh Bhawan,
K.G. Marg, New Delhi-110001

Versus

Respondents
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responsibilities and functions under the provisions of the Act or
Rules and regulations made there under or to the allottees as per
agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

the

the

A.

2.

Complaint No. 483 of ZO24

Sr.

No.

Particulars Details

1. 'lAnsal Hub 83 Boulevard" ir.:L Sector
83, Manesar, Gurgaon.

2. Commercial
3. ACTCS

4. RERA Registered/
registered

not Registered vide no. 09 of ZOLB dared
08.01.2018 valid up ro 31.t2.2020

5. DTCP License No. 1L3 of 2008 dated 01.06.2008 vatid upi

to 31.05.201B
6. Name of licensee Browz Technologies pvt. Ltd and 4

others
7. Unit no. T-50

[p9.29 of'complaint]
B. Unit admeasuring 313 sq. ft.
9. Date of builder buyer

agreement
08.04.2015

[proof not placed incomplcte BBA
attached in the filel

10. Possession clause 30
The developer shall offer posse:;sion of
the unit anytime within a period of 42
months from the date of execu,tion of
agreement or within 42 neonths
from the date of obtaining all the
required sonctions and approval
necessqry for commencement ,fl
construction whichever is later subject
to timely pqyment of alt the a'ues byl
buVer and subiect to force majort.

Page 2 of 24
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B.

3.

Complaint No. 483 of 2024

plainant has made the following submissions in the corrrplaint:

a. That the complainant Krishan Kumar, is a law-abidin

complainant has made the following submissions in the corrrplaint:

That the complainant Krishan Kumar, is a law-abiding ancl peace-

loving citizen (hereinafter called the Complainant / petitioner) and

as he is living out of India so he is giving Special power of attorney

duly attested by the oath Commissioner of Pennsylvania on the

name of his father-in-law Manmohan Singh on dared 04.10.2023.

b. That the Respondent Party Ansal Housing & Construction Limitecl

is a company incorporated under the companies Act, 1956 having

Registered office at Admn. office: At 606, 6th Floor, Indra prakash

Building, 21, Barakhamba Road, New Delhi-110001 fherr:inafrer
called the Developer/Promoter/Builder/ Respondent), arnd the

project in question is known as "Ansal Hub 83 Boulevard, se:ctor 83

Gurgaon" . (Hereinafter called the project/freehold land). That as

Pagc 3 ol 24

circumstances as described in clouse
31.. Further there shall be a grace
period of 6 months ollowed to the
developer over and above the period of
42 months os above in offering the
possession of the unit.

Lt. Due date of delivery of
possession

08.04.2019

[due date calculated from the datc of'
BBA as the date of start of
construction is not known. Grace
period of 6 months allowed.l

12. Total sale consideration

::,,jYT'

1,39,433 /-
per BBA at pg. 29 of complaintl

13. Total amount paid by
the corrplainant

,fi9,6L,725/-

[illeged by complainant at ;rg. 7 of
complaint]
*600/o to be paid on o[[er o[ po:;scssrorr

as per payment plan.
L4. Occupation certificate NA

15. Offer of po session NA

Facts of the corn

The comolainant

aint
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per sec z(zk) of the Real Estate [Regulation and Development) Act,
201.6, the respondent falls under the category of ,,promoter,,and 

is

bound by the duties and obligations mentioned in the said act, and
is under the territoriar jurisdiction of this Hon,bre Relguratory

Authority.

c. The complainant/petitioner/Allottee, Krishan Kumar, rer:eived a

marketing call from a real estate agent who represents hirnself as

an authorized agent of the Respondent/promoter and marketed for
booking in commerciar project namery,,ANSALS HUB g3

BOULEVARD, Situated iti sector 83, Gurgaon- 122004. Th.
Complainant visited the sales office of the Respondent along with
the real estate agent and consulted with the marketing stalf/office
bearers of the Respondent. The marketing staff showed a rosy
picture of therproject through glitzy advertisements and colourful
brochures, proposing to develop an Exclusive commercial Spacc

promoted on freehold land at the prime location of Gurgaon,

claiming the same to be an oasis of convenience. The marketing
staff of the Respondent craimed that ANSALS HUB 83 BouLEVARD

is an A-Grade Commercial Complex with direct access fronr N II-0g.
d. That being impressed by the Respondents, Krishan Kumar

fcomplainantJ applied for shop and has been allomed the Shop

having unit No. T-050 with a carpet area of 313 sq. ft. at the rate of
Rs.7195/- per sq. ft. and the Agreement was executed between the
parties on 08.04.2015. That the total price fixed for the unit rs

Rs.23,16,534.91/- with the payment plan 40o/o advance and 600/o at

the time of possession and the Complainant has paici a total anroupt
of Rs.9,61,725.88/- to the Opposite party No.1.

Complaint No. 483 of 2024
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That as per the above para, the promoters/Respondents assure to

hand over possession of the commercial space/ Unit with in 42

months from the date of execution of Agreement, that ,r'ould be

December 201,8 but still they are not ready with possession due to

their own dispute with respondent No. 2. That despite promising

several times and despite the written commitments made in the

Agreement, The Respondents failed to deliver the posse:ssion as

promised and a new date for delivery of the unit was informed to
the complainants whenever the Complainants visited their office.

That it was the bounden duty of the Respondents to give the

possession within 42 from the date of execution as per the

Agreement. The Act of the Respondents is tantamount to c,heating,

firstly to promise one thing and doesn't do the same thing within
time. Mutual and free consent is Sine Qua Non (Essential Ing;redient

of the Agreement). The Agreement of the opposite respondents,

smacks high-handedness, Despotism, Arrogance and Arbitrariness"

That the Complainant received a mail on clated 03.08.20213 frorl
respondent No.2 with background of the project arrd other rclcvarrt

details such as respondent No. 2 is now owner of the project.

That the Complainant has also received an email dated 27.10.2022

from Respondent No. 1 confirming the amount received by them

and also informed that as per the order of Arbitration l'riburral, M/S

Samyak Projects shall execute the balance construction and

complete the construction of the project by end of f une zoz3. That

the respondent No. 2 has sent an email to the complainant on dated

1.9.08.2023 and 11.09.2023 for executing addendum Agrr:ement

and also to make the balance payment, to which the complainant

replied by way of an email dated ls.og.zoz3 and shornred his
Pagc. 5 ctl24
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willingness to sign the addendum Agreement but on the same
terms and conditions and crarified that he has arready paid 40%o as
per the Agreement and the rest 600/o wiil be paid at the tinre of
possession only.

That the main grievance of the comprainants in the present
complaint is that despite the complainants having paid the amounr
as per Agreement dated 08.04.2015 i.e., Rs.g,61,7 25.88/-,on time,
the Respondent party has miserably failed to deriver the pos.session
of the unit no. T-050. That the facts and circumsta.ces as
enumerated above would lead to'the irrefutable conclusion that the
Respondent party has been deficient in services.

That due to the above acts of the respondent and the unfair.tcrnrs
and conditions of the Buyer agreement, the complainant hers been
unnecessarily harassed mentally as well as financially, therefore
the opposite party is riable to compensate the comprainanr on
account of the aforesaid act of unfair trade practice. .fhere is a

prima facie case in favour of the complainant and agairrst thc
Respondent for not meeting its obligations under the Agreement
and the Real Estate (Regulation and Deverlopment] Act, zo1.6,which
makes them liable to answer to this Hon'bre Author.ity.
That there is an apprehension in the mind of the c.mplainart that
the Respondent party has not disclosed all the facts and the
situation, with the intention of deceiving and defrauding the
complainant and their hard-earned money. A probe needs to be
initiated to determine malicious practices adopted by the
Respondent.

That for the first-time cause of action for the present com,praint
arose in october 201,8 i.e., when the possession should be h;rnded

Page 6 of24
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over to the Complainant and when the sale Agreement containing

unfair and unreasonable terms was, for the first time, forced upon

the Allottee and also not offered possession clespite a writtcp
commitment of 42 months due to their own disputes. The cause of
action further arose IL.09.2023, when the Respondent Party forced

the Complainant to sign the addendum Agreement and also forcing

the complainant to make the pending payment. [:;urther, thc causc

of action again arose on various occasions and on many times till
date, when the protests were lodged with the llespondent party

about its failure to deliver the project and the assurances were

given by them that the possession would be delivered by a certaip

time. The cause of action is alive and continuing and will continue

to subsist till such time as this restrains the Respondent Party by

an order of injunction and/or passes the necessary orders.

l. That the Complainant is an aggrieved person filing thc prcscnr

complaint under section 31 with the Authority for

violation/contravention of provisions of this Act as nrentioncd in

the preceding paragraph. That as per section 1B of the ItLillA Acr.

201,6, the promoter is liable to pay interest on delayed pos;sessiorr

or return of the amount and to pay compensation to the allottccs oI

an apartment, building, or project for a delay or failure in handing

over such possession as per the terms and agreement of thr: sale.

m. That the complainant wants to withdraw from the projt:ct. The

Promoter has not fulfilled its obligation therefore as per obligations

on the promoter under section 12, Lr (,4), and 19(4), there[ore thc:

promoters obligated to refund the paid amount along with interest

at the prescribed rate i.e.l2o/o per annum.

Relief sought by the complainant:
Pago 7 ol 24
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The complainant has sought following relief[s).

a, To get a refund of the paid money along with prescribed interest

from the date of payment till date of refund (as per section 11 [4),
1'2, 18 & 19[4) of the Real Estate (Regulation and Developmenr)

\ct,201.6).

b. To get compensation of Rs. 10,00,000/- for mentar agony,

harassment, discomfort, and undue hardship.

c. To get the litigation cost of Rs, 1,00,000/-.

d. The complainant is entitled to get an order in his favour to refrain

the respondent from giving effect to unfair clauses unilaterally

incorporated in the sale Agreement.

on the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11[4) (a) of the act to pleacl guilty or

not to plead guilty.

Reply by the respondent no. 1.

The respondent no. t has contested the complaint on the following

grounds.

a. That the complainants had approached the answering ll.espondent

for booking a shop no. T-050 in an upcoming project Ansal

Boulevard, Sector 83, Gurugram. Upon the satisfaction oI thc

complainant regarding inspection of the site, title, location plans,

etc. an agreement dated 08.04.2015 was signed between thc

parties.

b. That the current dispute cannot be governed by the RERA Act,201.6

because of the fact that the builder buyer agreement signed

between the complainant and the answering llespondent was irr

the year 201,5.It is submitted that the regulations at the conccrned
Pagc B ol 24
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time period would regulate the project and not a subsequent

legislation i.e. RERA Act, 2016. It is further submitted that

Parliament would not make the operation of a statute retrospective

in effect.

That the complaint specifically admits to not paying necessary dues

or the full payment as agreed upon under the buildc,r buyer

agreement. It is submitted that the complainant cannot be allowecl

to take advantage of his own wrong.

That even if for the sake of argument, the averments and thc

pleadings in the complaint are taken to be true, the said complaint

has been preferred by the iomplainant belatedly. The complainant

has admittedly filed the complaint in the year 2024. and the cause

of action accrue on 08.04.2019 as per the conrplairrI itsclf.

Therefore, it is submitted that the complaint cannot be filed before

the HRERA Gurugram as the same is barred by limitation.

That even if the complaint is admitted to be true and cor,rect, the

agreement which was signed in the year 201,5 without coercion or

any duress cannot be called in question today. It is submitted that

the builder buyer agreement provides for a penalty in the event of

a delay in giving possession. It is submitted that clause 34 of the

said agreementprovides for Rs.5/ sq.ft. per month on sLrllcr';rrcir

for any delay in offering possession of the unit as mcntioncd in

Clause 30 of the agreement. Therefore, the complainant will bc

entitled to invoke the said clause and is barred fronr approaching

the Hon'ble commission in order to alter the penalty clause by

virtue of this complaint more than B years after it was agrcrld upon

d.

e.

Complaint No. 483 of 2024

by both parties.
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That the Respondent had in due course of time obtainecl all
necessary approvals from the concerned authorities. Similarly, the
approval for digging foundation and basement was obtained ancr

sanctions from the department of mines and geok)gy were,rbtained
in 2012. Thus, the Respondents have in a timery and prompt
manner ensured that the requisite compliances be obtained and
cannot be faulted on giving delayed possession to the conrlrlainant.
That the answering Respondent has adequatery exprained thc
delay. It is submitted that the delay has been occasioned on account
of things beyond the control of the answering Iresponde:nt. It is
further submitted that the builder buyer agreement provides for
such eventualities and the cause for delay is completely corzercd in
the said clause. The Respondent ought to have complied r,vith the
orders of the Hon'bre High court of punjab and Har,/ana at
chandigarh in cwp No. 20032 of 2008, dared lo.ol.zolz
3L'07'201'2,21.08'2012. The said orders banned the extracrron ol
water which is the backbone of the construction process. Similarly,
the complaint itself reveals that the correspondence frgm the
Answering Respondent specifies force majeure, demoner.ization
and the orders of the Hon'ble NGT prohibiting construction in and
around Delhi and the covlD -19 pandemic among others as the
causes which contributed to the stalling of the project at crucial
junctures for considerable spells.

h' That the answering respondent and the complainant aclnritteclly
have entered into a builder buyer agreement which provides for
the event of delayed possession. It is submitted that clause 3l of the
builder buyer agreement is clear that there is no compensation t.

Complaint No.4B3 of 2OZ4

ob'
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be sought by the complainant/prospective owner in the event of
delay in possession.

i' That the answering Respondent has clearly provicled in clause 34

the consequences that foilow from delayed possession. lt is

submitted that the complainant cannot alter the term:; of the

contract by preferring a complaint before the Hon'ble FIItuRA

Gurugram.

That admittedly, the comp\ainant had signed and agreed on Builder
Buyer Agreement da 15. That perusal of the said

Tripartite Agreement r,nhereinagreement would show

M/s samyak Projects Pvt. Ltd is also a party to the said agrr:enrcnt.

k. That the perusal of the Builder Buyer Agreement at page .l woulcl

show that M/s Samyak Projects Pvt, Ltd not only possesses all thr:

rights and unfettered ownership of the said lancl whereupon the:

project namely Ansal boulevard, sector 83 is being develolled, but

also is a developer in the said project. That the operating lincs at

page 3 of the Builder Buyer Agreement are as follovy: "The

Developer has entered into an agreement with the confirming

Party 3 i.e M/s Samyak Projects pvt. Ltd to jointly promote, develop

and market the proposed project being developed on the land as

aforesaid."

The said M/s Samyak Project Pvt. Ltd. in terms of its arranqenrent

with the respondent could not develop the said project well within

time as was agreed and given to the respondent, the delay, it any, is

on the part of M/s Samyak Project pvt. Lrd. not on the part of

respondent, because the construction and development of the said

project was undertaken by M/s Samyak project pvt. Ltd. Thrat in an

arbitral proceeding before the Ld. Arbitrator Justice A.K sikri, M/s
l)age 1.1 ol ?4
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samyak Project Pvt. has taken over the present project the

answering Respondent for completion of the project ancl thc

Respondent has no Iocus or say in the present project.

a.

b.

c.

d.

Complaint No.483 of 2024

E. Written submissions filed by respondent no. Z

That the present complaint has been filed by the complainant

regarding a unit no. T-050 in the project "Bourevard 83", Gurugram,

Haryana. That it is pertinent to mention here that the said unit was

beirfg constructed and developed by Respondent No. 1 [Ansal

Houping and Construction Ltd.).

That Respondent No.1 was solely responsible for the constructiop

and development of the project but failed to fulfil its obligarions

towards the complainant, other allottees, and Respondenrr No.2

[Sarrryak Projects Pvt. Ltd.J.

That due to the failure of the Respondent no.L to complete the

timely construction of the project, the Memorandum of

understanding dated 12.04.2013 between the Respondcnl No l

and Respondent No.2 was terminated and arbitration procccclings

were initiated.

Tha!, pursuant to the Arbitration Tribunal's order datccl

02.09.2022, the project was handed over to llespondent No.2

fSanlyak Projects Pvt, Ltd.) for completion of construction.'l'hat thc

present written submission is being filed on behalf of Respondent

No. 2 as per the order of the Hon'ble Authority vide its order

04.08.2025.

That the relief sought by the Complairrant is for refurrd of thc

amount of Rs. 9,61,725/- paid by the Complainanr to llespondenr

No.l- which comprises of only 40o/o of the total sale consideration

for tfre allotted unit. It is pertinent to mention here that all rhe
I)agc 12 of 24
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payments with respect to the unit mentioned in the complaint werc

Paid by the complainant to Respondent No. L [i.e., Ansal Housing

Itd.) being the primary party.

f. That the Respondent No.2 has never received any amount of
consideration/payment from the complainant in respect of the unit
allotted. Moreover, the authority in various orders has alreacly helcl

that Respondent No. 1 [i.e., Ansal Housing t,tcl.) rcsponsible to
refund the amount taken by them. It is pertinent to mention here

that the Hon'ble Authority has observed and passed detailecl orders

with respect to the payment of refund and interest on Delayecl

Possession in similar matters having the complaint Nos.

Copies of all the relevant documents have been filed and plar:ed on

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and subrrrission

made by the parties.

|urisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

F.l Territorial jurisdiction

As per notification no. r/92/20t7-lrcP dated 14.t2.2017 issued by

Town and Country Planning Department, Haryana the juriscliction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction trt deal

with the present complaint.

F.II Subject-matter jurisdiction

F.

B.

9.

Complaint No. 483 of 2024
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10. Section ll(4)[a) of the Act, 201,6 provides that the promoter shall bc

responsible to the allottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 77

@) The promoter shall-
(a) be responsible for all obligations, responsibilities oncl
functions under the provisions of this Act or the rules ond
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case moy be;
Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compliance of the
obligotions cast upon the promoters, the allottees and the
real estate agents under this Act and the rules ancl
reg u la tio ns ma d e thereu n d er.

11-. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

G. Findings on the relief sought by the complainanrs.

G. I. Direct the respondent to refund a sum of t4,15,534/- along with
interest.

1,2. In the present matter the complainant was allotted unit bearing no. T-

050, admeasuring 313 sq. ft. respectively in the project "Ansal IIub tl3

Boulevard" Sector 83 by the respondent-builder. A buyer's agre(lment

was executed between the complainant and respondent no. 1 wherein

respondent no. 2 was the confirming party on 08.04.20L5. As per r:lause

30 of both the BBA, respondent no. 1 was obligated to complete the

construction of the project and hand over the possession of thc subjcct

unit within 42 months from obtaining all the required sanctions ancl

Complaint No. 483 of 2024
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approval sanctions and approval necessary for contmencenrent ol-

construction, whichever is later. The occupation certificate for the

project has not yet been obtained from the competent authority.

As per the BBA, respondent no.2 fland owner) and respondent no. I

(developer) entered into a Mou dated 1,2.04.201.1 whereby rhc

development and marketing of the project was to be done by the

respondent no. 1 in terms of the license/permissions granted by the

DTCP, Haryana. Upon failure of respondent no. 1 to perfor-nr its

obligations as per MoU and complete the construction of the lrrojcct
within the agreed timeline, respondent no.2 terminated the sairl MoU

vide notice dated 10.LL.2020 and issued a public notice in news;paper

for termination of the MoU. The matter pursuant to the dispul;e was

referred to the Delhi High Court under section 9 of rhe Arbitration &

Conciliation Act, 1.996 and vide order dated 22.01.2021 ['lon'blr: Iligh

Court of Delhi appointed the Hon'ble Justice A.K. Sikri, former Judge of

the Hon'ble Supreme Court of India as a sole arbitrator of Arbitral

Tribunal.

The complainant i.e., Ansal Housing Pvt. Ltd. in the petition s;ought

various reliefs including to stay the operation of the termination letter

dated 1,0.1,1,.2020 and the public notice dated 1,6.12.2020 till the final

arbitral award is given. The Arbitral Tribunal vide order dated

31.08.2021 granted no stay on termination notice dated 10.1 1 .20',10 ancl

no restraining order in this regard was passed against the M/s Samyak

Projects Pvt. Ltd. Further, vide order dated 13.10.2021 of'rhc solc

arbitrator respondent no. 1 was directed to handovet- thc:

aforementioned project to the respondent no. 2. Following the directive

outlined in the order dated 1.3.10.2021 of the sole arbit:rator,

respondent no. t handed over the project to respondent no. 2 via a
Page 1!i of 24
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possession letter dated 1,4.10.2021, for the purpose of unclertaking thc

remaining construction tasks. Subsequently, on 02.09.2022, tfie Solc

Arbitrator directed respondent no. 2 to finalize the project within the

stipulated timeline, specifically by the conclusion of f r-rne ZOZ3 ancl to

collect funds from the allottees with a condition that the amc,unt so

collected shall be put in escrow account.

15. The authority is of the view that the builder buyer's zlgreement were

signed by the complainants and the respondent no. 1.l'he respr:pclent

no.2 is a confirming party to that BBA. In the builder buyer agrerentent

it was specifically mentioned that respondent no.Zfland owner) ancl

respondent no. 1fdeveloperJ entered into a MoU dated lz.o,+.2013

whereby the development and marketing of the project was to be done

by the respondent no. 1 in terms of the license/perrnissions grantccl bv

the DTCP, Haryana. Although the respondent no.2 i.e., samyak projects

Pvt. Ltd. cancelled the agreement vide termination notice dated

1,0.1,1.2020 and the matter is subjudice before the arbitral tribunal

appointed by Delhi High court vide order dared 22.0t.?02t. tt is

relevant to refer the definition of the term 'Promoter' under the s;ectron

z(zk) of the Real Estate (Regulation and Developnrent) r\cr,201(r
"2. Definitions.-
(zk) "promoter" means
a person who constructs or causes to be constructetl an
independent building or a building consisting of apartmets, or
converts on existing building or a part thereof into
apartments, for the purpose of selling all or some of the
apartments to other persons and includes his assignees; or
a person who develops land into a project, whether or not the
person also constructs structures on any of the plots, for the
purpose of selling to other persons all or some of the plots in
the said project, whether with or without structures thereon;
or
xxxxxxxx"

compraint No 4B3J 1|.n)
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The authority observes that landowner is covered by the definition of
promoter under sub clause (iJ or (ii) of section Z(zk). A person who

constructs or causes to be constructed a building or apartments is a

promoter if such building or apartments are meant for the purprose of

selling to other persons. Similarly, a person who develops Iand into a

project i.e., land into plots is a promoter in respect of the fact that

whether or not the person also constructs structures on any of ther plots.

It is clear that a person develops land into plots or constructs building

or apartment for the purpose of sale is a promoter. The words, "r:auses

to be constructed" in definition of promoter is capable of covering the

landowner, in respect of construction of apartmcnts and builclings.

There may be a situation where the landowner ntay not hirrrsclf'

develops land into plots or constructs building or apartment himscli but

he causes it to be constructed or developed through someone else.

Hence, the landowner is expressly covered under the definition of

promoter under Section 2 (zk) sub clause [i) and (ii).

Further, the authority observes that the occupation certificate f,or the

project is yet to be received and the project stands transferred to the

respondent no. 2 who is now responsible to complete the same. In view

of the above, the liability under provisions of Section 1B[1) of the Act &

Rules read with builder buyer agreement shall be borne by bo'th the

respondents jointly and severally and the liability to handover the unit

shall lie with respondent no. 2.

18. The complainant intends to withdraw from the project and is sereking

refund of the amount paid along with interest on the amount paid.

Section 1B is produced below for the ready reference:

"Section 18: - Return of amount and compensation
1B(1). If the promoter fails to complete or is unable to give
possession of an apartment' plot' or building' 
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in accordance with the terms of the agreement for sctle or, as
the case may be, duly completed by the date specified therein;
or
due to discontinuance of his business os a devetloper on
account ofsuspension or revocation ofthe registration under
this Act or for any other reeson,
he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that opartn,ent,
plot, building, as the case may be, with interest at such
rote as moy be prescribed in this behalf includinp
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withclraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rote os may be prescribed."

(Emphasis supplied)
Clause 30 of the builder buyer agreement (in short, agreement) pr,cvides

for handing over of possession and ii reproduced below:

"30. The Developer shall offer possession of the llnit within 42
months from the obtaining oll the required sanctions and
approval sanctions and approval necessary lo,
commencement of construction, whichever is later subject to
timely payment of all dues by the Buyer and subject to lbrce
majeure circumstances as described in clause 31. F-urther
there shall be o grace period of 6 months allowed to developer
over and above the period of 42 months as above in offering
the possession of the Ltnit."

Due date of possession and admissibility of grace period: r\s per

clause 30 of the agreement, the possession of the allotted untit was

supposed to be offered within a stipulated timeframe of 42 monthrs from

obtaining all required sanctions and approvals necessary for

commencement of construction, whichever is later. Irurther, gracc

period of 6 months is sought. The date of start of construction is not

known. Therefore, the due date is calculated from date of execution oI

builder buyer agreement i.e.,08.04.2015. The period of 42 nronthrs cnds

on 08.10.201,8. As far as grace period of 6 months is concerned the, sante
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is allowed being unqualified. Accordingly, the due date of possession

comes out to be 08.04.2019.

Admissibility of refund along with prescribed rate of interes;t: 'l'he

complainants are seeking refund the amount paid by them along with

interest prescribed rate of interest. However, the allottee intr:ncl to

withdraw from the project and are seeking refund of the amourrt pairl

by them in respect of the subject unit with interest at prescribed rate as

provided under rule 15 of the rules. Rule L5 has been reproduced as

under:

"Rule 1.5. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) ol section
1el
For the purpose ofproviso to section L2; section 1B; and sub-
sections ft) ond (7) of section 79, the "interest at the rate
prescribed" shall be the State Bank of lndia highest marginal
cost of lending rate +2%.:
Provided that in case the State Bank of Indict marginol cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of tndia
may fix from time to time for lending to the general public."

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate Iin short, MCI,R) as

on date i.e., 15.04.2025 is 9.10%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2o/o i.e., 1I.l0o/o.

The definition of term 'interest' as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee lty the

promoter, in case of default, shall be equal to the rate of interest which

22.
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the promoter shall be liable to pay the allottee, in case of default. I'he

relevant section is reproduced below:

"(zo) "interest" means the rates of interest payable by the
promoter or the allottee, os the case may be.

Explanation. -For the purpose of this clause-
the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;
the interest payable by the promoter to the allottee shall be

from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee
to the promoter sholl befrom the date the allottee defaults
in payment to the promoter titl"l he datu it is paid;"

25. On consideration of the documents available on record and submlssions

made by both the parties regarding contravention of provisions of the

Act, the authority is satisfied that the respondent is in contravention of

the section 11(+l(a) of the Act by not handing over possession by the

due date as per the agreement. By virtue of clause .]0 of the agrerement

executed between the parties on 08.04.2015, the respondent was

obligated to deliver the subject unit within 42 months from the ,latc of

execution of agreement or within 42 months from the date of obtain ing

allthe required sanctions and approval necessary for commencernent of

construction, whichever is later. Therefore, the due date of handing over

possession comes out to be 08.04.201-9.

26. It is pertinent to mention over here that even after a passagc oI nrorc

than 5 years neither the occupation certificate is conrplete nor the offer

of possession of the allotted unit has been made to the allottee by thc

respondent/promoter. The authority is of the view that the erllottec

cannot be expected to wait endlessly for taking possession of the unit

which is allotted to him and for which he has paid a considerable amount

of money towards the sale consideration. Further, the authority
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observes that till date the respondent has not obtained occupation

certificate/part occupation certificate from the competent authority. ln

view of the above-mentioned facts, the allottee intends to withdraw

from the project and are well within the right to do the same in ','iew of

section 1B(1) of the Act,201,6.

27. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtained by the

respondents /promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

India in lreo Grace Realtech Pvt. Ltd, Vs. Abhishek Khanna & On;., civil

appeal no.5785 of 2019, decided on l1.Ol.2OZI.
".... The occupation certificate is not avoilable even as on
date, which clearly amounts to deficiency of service. The
allottees cannot be made to woit indefinitely for possession
of the apartments allotted to them, nor can they be bouncl to
take the opartments in Phase 1 of the projec:L......"

28. Further, the Hon'ble Supreme Court of India in the cases of Ne wtech

Promoters and Developers Private Limited Vs State of U.P. and Ors.

(supra) reiterated in case of M/s Sana Realtors Private Limited &: other

Vs Union of India & others SLP [Civil) No. 13005 of 2020 decicled on

1,2.05.2022. observed as under:

"25. The unqualified right of the allottee to seek refund
referred Under Section 1B(1)(a) and Section 19(4) of the Act
is not dependent on any contingencies or stipulations
thereof. It appears that the legislature has consciously
provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails Lo 54ive
possession of the apartment, plot or building within the tinte
stipulated under the terms of the agreement regardless of
unforeseen events or stay orders of the Court/7'ribunal,
which is in either way not attributable to the allottee/honte
buyer, the promoter is under an obligcttion to ref'und the
amount on demand with interest at the rate prescribed by
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the State Government including compensation in the
manner provided under the Act with the proviso that if the
allottee does not wish to withdraw from the project, he-sholl
be entitled for interest for the period of deilay till handin(.1
over possession at the rate prescribed,,

29' The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rulr:s ancj

regulations made thereunder or to the allottees as per agreement for
sale under section 11,(4)(a). The promoter has failed to complere or is
unable to give possession of the unit in accordance with the ternrs of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liabfe to the allottee, as he wishes to
withdraw from the project, without prejudice to any other rcnrccly

available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

30. Accordingly, the non-compliance of the mandate contained in section

11,(4)(a) read with section 18(1) of the Act on the part of the responclenr

is established. As such, the complainant is entitled to refund of tlrc cntirc

amount paid by them at the prescribed rate of interest i.e., @ 71.70o/o p.a.

(the State Bank of India highest dargihal cost of lending rate [tr4CLR)

applicable as on date +20/o) as prescribed under rule 15 of the Haryana

Real Estate fRegulation and Development) Rules, 2017 f'ront thc darc ot

each payment till the actual date of refund of the amounI within the

timelines provided in rule 16 of the Haryana Ilules 2017 ibilt.
G.ll. The complainant is entitled to get an order in his favour to rr:frain
the respondent from giving effect to unfair clauses unilateralty
incorporated in the sale Agreement

31. In view of the findings above the said relief stands reclundant.

G.III. Direct the respondent to pay a sum of 110,00,0oo/- for rnental
agony, harassment, discomfort, and undue hardship.

G.IV. Direct the respondent to pay a sum of {1,00,000/- as litigation cost.

Complaint No. 483 of 2024

Page 22 of 24



HARERA
ffi GUI?UGRAM

32. The complainant is also seeking relief w.r.t litigation expenses. Ilon'blc

Supreme Court of India in civil appeal nos.674l>-6749 of 2OZ1 titlcd as

M/s Newtech Promoters and Developers pvt. Ltd. v/s state o.f up &
Ors. (supra), has held that an allottee is entitled to claim compensation

& litigation charges under sections 1,2,1,4,18 and section 19 whir:h is to

be decided by the adjudicating officer as per section 7 t and the quanru 11

of compensation & litigation expense shall be adjudged by rhe

adjudicating officer having due regard to the factors mentiorred in

section 72. The adjudicating officer has exclusive jurisdiction to deal

with the complaints in respect of compensation & legal expenses.

H. Directions of the authority

33. Hence, the authorily hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 3a(fl:

a. The respondents/promoters jointly and severally are directed to

refund the amount of <9,6L,725/- paid by the complainanrs along

with prescribed rate of interest @ 11.10o/o p.a. as prescribed under

rule 15 of the rules from the date of each payment till the ctare of

refund of the deposited amount.

b. A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal consequences

would follow.

c. The respondents are further directed not to create any third-party

rights against the subject unit before the full realization of paid-up

amount along with interest thereon to the complainants, ancl cvcn

if, any transfer is initiated with respect to subject unit, the
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receivable shall be first utilized

complainants.

34. Complaint stands disposed of.

35. File be consigned to registry.

(Ashok San
Membe

Haryana Real

Dated: L5,04.2025

Estate Regulatory Auth o rity,

for clearing dues oi allottee-

ttu
(Arun Kumar)

Chairperson

Gurugram
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