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BEFORE THE HARYANA REAI ESTATE REGULATORI'
AUTHORITY, GURUGRAM

Complaint No. 844 of 2023

Complaint no.:
Date of filing:
Date of decision:

Praveen Sheoran
Regd. Address at: Hno. 1,761, Sector 1.3,

Gurugram

Versus

1. M/s Vatika Ltd.
2. M/s 'lrishul Industries

Both Regd. office: Vatika Triangle,Ttr,
Floor, Block- A, Mehrauli-Gurugram Road,
Gurugram

CORAM:
Shri Arun Kumar
ShriAshok Sangwan

APPEARANCE:
Mr. Tushar flehmani [Advocate)
Ms. Ankur Berry fAdvocate)

844 ol'2023
27.02.2023
15.04.2025

Complainant

Respondents

Chairperson
Member

Counsel for Complainant
Counsel for Responrdents

ORDER

1,. The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate [Regulation and Developmenl.) Act,

201,6 (in short, the Act) read with rule 2B of the Haryana Real listate

(Regulation and Development) Rules, 201,7 (in short, the Rules) for

violation of sectior-r 1l[a](a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and f'unctions under the provisions of the Act or the
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Rules and regurations made there under or to the arottees P,er the
agreement for sale executed inter se.

Unit and project related details
The particulars of unit deta,s, sare consicleration, the
the complainants, date of proposed handing over the possess on, rCelay
period, if any, have been detaired in the foilowing tabular fo

Complaint No. of 2023

India Ncxr CttV ientie,

70.71,8 ao'es

Name of the proieit

Nature of projeA al Complex
DTCP license L22 of 20oB dated t+.G.iooe

Valid up to 13.06.201.6

Unit no.

hul Inclustries

l, 1,6, Tower-E, Floor-L

fpage no.33 of complaint)

[page no. .]3 of complaint)

25.06.201,2

(page L1 of cornplaint)

..... Subject to timely payments
buyer of sale price, stamp duty
charges due and payable
payment plan applicable to hi
demanded by the
Developer contemplates to
construction of the said
Unit within 48 months of
this agreement

Unit admeasuring

Date of execution of builrler
buyer agreement

Possession clause

Assured return clause

paid by
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"Since the tluyer iii [r,ii inifu baslc sale
considerotion for the said
Unit upon signing of this and
has also requested for putting the same on
lease in combination with odjc,ining
units/ spoces of other owners after the
said Building is ready for occupation and
use, the Developer has agreed to pay Rs.
-65/- (Rupees Sixty-five only) p"r rrq. X.
super area of the said Unit
per month by way of assured
the Buyer from the date of
this agreement till the
construction of the said
Buyer hereby gives futt auth

that:

Commercial Unit as

for upto three years from the
completion of construction of the said

@ fhe Developer will pay to the Buyer
Rs.65/-per sq.ft. super area of the said

to
of

nof
The

and

Page 3 of ',1,6
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iilt

Commerciul unit in combination with

I

I palment of the aforesaid committed',t-

other adjoining commercial units of other
owners, on leese, for and on behalf o1, the
Buyer, as ond when the said Building/.said
Commercial Unit is ready and fit for
occupation. The Buyer has clearly
understood the general risks involvetl in
giving any premises on lease to uhird
parties and has undertaken to bear the
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11.
I Due date of del,"ery of
possession

B^t. *1. p.rce*---*-

'l'otal amount paid by the
complainant

Assured return pria ny tf,e
respondent till 01.09 .2018

25.06.201,6

fcalculated
BBAJ

rom the date of ution of

1,2.
Rs. 35,00,0 00 /.
(page no. 1 3 of complaint)

R'.36ls,lS% =-----
(page no. l3 of complaint)

13.

1.4.
Rs.24,13,:184./-

[page no. .]3 of complaint)
15. 0ccupation c".t,ficut. obtainecl

1.6. 0ffer of possession orlered

B.

3.

mplaint
The complainant has made the following submissions in the compJaint:
a' That the comprainant after they were approached b), the

Respondent through there lucrative advertisement pronrising
world class amenities and safe commerciar space in their
commercial project named 'INDIA NExl.clry CENTRE, located in
sector - 83, in the revenue estate of viilage shikhopur, Dirstrict
Gurugram, executed a Builder Buyer Agreement of a Unit
admeasuring 500 sq.ft. on 25.06 .ZOIZ.

b. That the comprainant got apotted SNIT N0.116, TowIrR_E,
"' FLooR-1 admeasuring 500 sq. ft. in the commerciar project of the

Respondent named 'TNDIA NEXT cI].y cENTRE, NH-8, sECTOtt_83,
GURUGRAM' by paying the entire sale consideration at the tinre of
execution of IIIIA dated zs.06.201"2 i.c., Rs.36,0g, rs}/_ as crerarly
mentioned in clause 1 of the said BlrA annexed in the present
complaint paper book.
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Complaint No. 844 of Z0Z3

c. That clause 10 of the said BBA dt.25.06.201,2 envisages the
timeline for completion of the construction of the said comrnercial
unit i.e, within 48 months of execution of this BBA, This is ,:learly
mentioned in the rast line of crause 10. As per the said timerine the
construction was to be compreted on or before 25.06.201,6.
That clause 1,2 of the said BBA dt. 2s.06.20 2 envisages the terms
and conditions of the Assured Ret,rn and Leasing Arrangr3ment
which briefly says that since the l3uycr has paid the full bas,ic sale
consideration for the said commercial unit upon signing .f this
Agreement and has also requested for pr_rtting the same on leave in
combination with other adjoining units/spaces of other o\{/ners
after the said Building is ready for occupation and use, the
Developer has agreed to pay Rs.65/-[Rupees sixty Five only,J per
sq ft super area of the said commercial unit per month by rn,ay of
assured return of the Buyer from the date of execution o[ this
agreement till the compretion of construction of the said tiuirrling.
That the obligation of the Responclent shall be to lease the
premises of which the Unit is part (D Rs.65/- per sq. ft. In the
eventuality the achieved return being higher or lower than Rs 65/_
per sq. ft. the following would be applicable (aJ If the rental is; less
than Rs.65/- per sq. ft. Rs.126 /- persq. ft. fbr every Rs.1/ - by w,hich
achieved rental is less than Rs.65/- per sq. ft. of the increased rentar
shall accrue to the complainant free of any additional sale
consideration. However, additionar sare consideration @Rs. 126/-
per sq. ft. for every rupee of additiorral rental achieved in the case
of balance 50o/o increased rentals. (b) If the achieved rent;rl is
higher than Rs.65/- per sq. ft. then s}o/o of the increased rentals

e.
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shall accrue for free of any additional sare consideration. However
additional sale consideration will be paid to the complainant @

Rs'126/- per sq. ft. for every additional rental achieved in thLe case
of balance50o/o of increased rental.

That as per the clause rz of rlre IIBA dt. 2s.06.201J2, the
Respondent had to pay assured Retur, amount to Rs.29,250/- per
month which was paid tilr September. zol}.The same was st,rpped
to the complainant after september 2018 without assignirrg any
valid reasons whatsoever to the Conrplainant.

That several efforts were made by the complainant to seek, timely
updates about the status of the construction work at the site, but
due to the negligence of the Responclent, there was no satisfzrctory

response from their end. The Agrt'eme,nt entered between the
parties in the present complaint providecl full payment, the

complainant assumed that the money collected by the Respondent

from the Complainant would be utilized for the construLction

purpose. Unfortunately, the Respondent did not properly urtilize

the complainant's hard-earned money and even after the lapse of
around 12 years of the from the date of booking the completion of
the project is nowhere near.

h. That after getting zero response from the Respondents, the
complainant visited the construction site but were shockecl and

appalled to see that construction hcld had not been cornpleted.

Despite Respondents promise wicle world class project with
impeccable facilities to the complainant the complainant was

shocked to see that the construction site is still under construr:tion

and is not at all near completion in near future.

Complaint No. 844 of Z0Z3

ob'
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Complaint No. 844 of 2023
That it is pertinent to mention he.c that the Respondents has
illegally raised fars and fictitious maintenance birs lvithout
handing over of the actuar position or the said unit to the cornpraint
end. It is further stated that demands raised in maintenance bilrs is
false and has been made without apprication of mind to extort
money from the innocent complainarrL.

That the Respondents at various instances viorated the terrns and
conditions of the buirder buyer's agreement by not payirrg the
promised monthry rentals to the conrprainant at initiaily promised
rates also not handing over the peacefur and vacant position of the
abovementioned ailotted unit and by not executing the sarer deed
of the above said unit auotted to the comprainant.
That at the time of execution of the builder buyer agreement the
Respondents had represented to the compraint and that they are in
possession of the necessary approvars from DTCp, l{aryana to
commence with the construction work of the commercial project.
However, till date construction is inc,rnprete at the site.
That it is evidentry crear that the Respondents has no intention of
completing the above said project and have not abided to the terms
and conditions mentioned in the clauses of the said builder buyer
agreement in the present complaint.

That it is unambiguously lucid that no force measure was involved,
and project has been at standstiil si.ce severar years precisely in
the end of 2or2 and it has been more than ten years till the present
date therefore the Respondents cirnnclt take a plea of the
construction was halted due to covl D lg pandemic. It is submitted
that the complainant has arready ,rrde the fuil paynrent to the

j.

k.

m.
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4.

Complaint No. 944 of 2023
Respondents towards the commerciar unit booked by thern. That
despite paying such a huge amount towards the commerciar unit
the Respondents has faired to standby its terms and conditions of
the builder buyer agreement and tlre promises assurances and
representations etc which they made to the complai,ant at the
time of booking of the above said unit
That the is not only guirry of deficie,cy of services and for unfair
trade practice but arso with breach of contractuar obrigations
mental torture harassment of the corrrprainant by misguidinS;them
keeping them in dark in putting thcir- future at risk by renrlering
them incomele.ss.

o' That it is pertinent to mention here that the Respondents have
commifted grave vioration of the [crms and conditions .f the
Apartment Buyer's Agreement dt. 25.06.201.2 andhad miserabry
failed to hand over the possession of the Apartment in displrte as
and when promised i.e. on or before 2s.o6.z0rl. Hence, the
complainant is before this Hon,bre Authority and prays for the
rightful relief in terms of interest on clelayed possession as well as
monthly assured returns which has been not paid to the
complainant since September 20L8 till date on accoLlnt of default
made by the Respondents.

Relief sought by the complainant:
The complainant has sought following relief(s).
a. Direct the respondent to pay delayed possession on the entire

deposited amount and pay the assurccl return as per the terms and
conditions of the BBA along with interest on the said assured

Page 8 of ',26
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return which has not paid to the comprainant since September
20IB till date.

b' Direct the respondent not to charge trording charges.
c' Direct the respondent not to create any third-party rights until the

present complaint is disposed of.

d' Direct the respondent not to chargo maintenance bi, untir the
physicar possession of the unit is not handed over t,o the
complainant.

e. Direct the respondent not to charge anything which is not thr: part
of the BBA,

f ' Direct the respondent to pay ritigation cost of t1,00,000/-.
on the date of hearing the authority exprained to the
respondent/promoter about the contraventions as alleged to have
been commifted in reration to section rr(4)[a) of the act to plead g;uirty
or not to plead guilty.

Reply by the respondent.

The respondent has contested the compraint on the folrowing grouLnds.
a' That the Respondent No, 1No, 1 is a company, registered under

the Companies Act, 1956 having its office at Unit No 4-002, INXT
city centre Ground Floor, Block A, sector 83, Vatika India I\[ext,
Gurugram 1zzo1.z, Haryana INDIA. That for the past two
decades the Respondent No. 1comp,,y has been cngaged in the
business of Real Estate Sector.

b' That the complainant have got no locus standi or cause of action
to file the present complaint. The present compraint is based on
an erroneous interpretation of the pr',-rvisions of the Act as well as
an incorrect understanding of the terms and conditions of the

Complaint No. g44 of 2023

5.

D.

6.
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Builder Buyers Agreement dated zs.96.zo!2, as shall be evident
from the submissions made in the fbl]owing paras of the present
reply,

l'hat at the very outset it is submittccl that the present cornplaint
is not maintainable or tenable in the eyes of law. The complainant
have misdirected themselves in filing the above captioned
complaint before this Ld. Authority as the reliefs being clai med by
the complainant cannot be said to fall within the realm of
jurisdiction of this t,d. Authority. It is humbly submftted that upon

the enactment of the Banning of [.lruegulated Deposit Schemes

4ct,2019, [hereinafter referred as BUDS Act) the ,Assured lleturn,
and/ or any "committed Returns" on the deposit schemes have

been banned. The Respondent No. j company having not taken

registration from SEBI Board canno[ run, operate, continue an

assured return scheme. The implications of enactment ol'BUDS

Act read with the companies Act, zoL3 and companies

(Acceptance of Deposits) Rules, z0r,r, resulted in making the

assured return/committed return and similar schern.es as

unregulated schemes as being within the definition of "Deposit,,.

Thus the 'Assured Return Scheme lrroposecl and floated by the

Respondent has become infructuous clue to operation of lavy, thus

the relief prayed for in the present cornplaint cannot survirze due

to operation of law. As a matter of fact, the Respondent duly paid

Rs.24,1-3,387 /- till september, 201,8. The comprainant has not

come with clean hands before this l{on'ble Authority anLd has

suppressed these material facts.

Page 1t0 of 26
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e. That as per section 3 of the tsuDS i\ct ail Unregulated rreposit
Scheme have been strictly banned and deposit takers such as

builders, cannot, directly or indirectly promote, operate, issue any
advertisements soliciting participation or enrolment in; or accept

deposit. Thus, the section 3 of the BLIDS Act, makes the Assured
Return schemes, of the builders and promoter, illegaLl and
punishable under law. I.-urther as pc.r the securities Exchange

Board of India Act, rggz (hereinafter referred as SEBI Act)
Collective Investment Schemes as clcl'ined under Section 11 AA

can only be run and operated by a rcgistered person/conrpany.

I-lence, the assured return schemc of the opposite parties /
Respondent No. lcompany has become illegal by the operation of
law and the opposite parties / Respondent company cannot be

made to run a scheme which has become infructuous by lavr,.

That further the Hon'ble High court of punjab & Haryana in cwp
No.26740 of 2022 titled as "Vatika [,imited vs. union of India &

ors.", took the cognizance in respect of Ilanning of unregulated

Deposits Schemes Act,2019 and restr-ained the tjnion of India and

the State of Haryana from taking cocrcive steps in criminal cases

registered against the company for seeking recovery against

deposits till the next date of hearing. 'frrat in the said matter the

Hon'ble High court has already issued notice and the matter is to

be re-notified on 16.08.2023. That once the Hon'ble High tlourt
has taken cognizance and State of Haryana has notified the

appointment of competent authority Lrncler the BUDS Act wh,c will
decide the question of law whether such deposits are covered

under the BUDS Act or not, this IIon'ble Authority lacks

Complaint No. E44 of 2023
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jurisdiction to adjudicate upon the rnatters coming withLin the

purview of the special act namely, 13l.JI)S Act, ZOlg.

g. That further in view of the pendency of the cwp 267 40 of z02z

before the Hon'ble High court of pu,iab & Haryana, the Hon,ble

Haryana li^eal Estate Appellate Tribunal, in Appeal No. 647 of 2021

while hearing the issue of assured return, considered the factum

of pendency of the writ, wherein the question regarding
jurisdiction of any other authority exccpt the competent authority

under Section 7 of the Banning of Unregulated Deposits Schemes

Act, 201,9. That the Hon'ble Haryana Real Estate Appellate

Tribunal after consideration of thc pendency of the pertinent

question regarding its own jurisdiction in assured return m;rtters,

adjourned the matter simpliciter ultclerstanding that any order

violative of the upcoming judgment of the Hon'ble High court

would be bad in law. Thus the Hon'ble Authority should consider

the act of Hon'ble Haryana Real Estate Appellate Tribunal and

keep the present matter pending till final adjudication of'cwp
26740 of 2022.

h. That the llon'ble High court of Jammu & Kashmir while

deliberating over the issue of charges being framed in FIR lodged

qua the Assured Return non-paymcnt. That further the Rajya

Sabha, Parliamentary Committee on Subordinate l,egislation on

24.03.202L, presented Report No. 246. That vide thc said Rr:port,

the committee observed upon the objectives of coming up lvith a

special and comprehensive law i.e., to check illicit deposit

schemes. The Committee also focused on bringing clarity upon the

deposit that constitute legitimate business transactions ancl thus

Complaint No. E44 o12023
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fallwithin the "normalcourse of business." The Committee further

expressed its dismay, on the fact that most of the states/U'r's had

shown lax and nonchalant attitude in implementation of the

crucial legislation. The casual approach of the State/Uf in not

issuing the notification of the Dr:signated Courts and their

jurisdiction. 'l'he Report of the Parliamentary Committee is

noteworthy since the importance o{ furisdictional Designated

Court/Authorities for implementation of BUDs Act, 201,9 and the

ambit of definition of "DEPOSIT" would be brought to light only

upon institution of propcr Rule and duly

designated/jurisdictional Court to adjudicate upon issues of

Assured Return Schemes/Collective Investment Schemes/Other

similarly founded schemes.

That it is also relevant to mention here that the commerciaLl unit

of the Complainant was not meant for physical possession ies the

said unit is only meant for leasing the said commercial space for

earning rental income. Furthermorc, as per the AgreemenLt, the

said commercial space shall be deemcd to be legally possessred by

the Complainant. Hence, the commercial space booked by the

Complainant' is not meant for physical possession and is rather

for commercial gain only,

That the Complainant have come bciore this t{on'ble Authority

with un-clean hands. The complaint has been filed b.y the

Complainant just to harass the Resporrrlent No. l and to gain unjust

enrichment. The actual reason for filing of the present complaint

stems from the changed financial valuation of the real r:state

sector, in the past few years and the allottee malicious interntion

Complaint No.844 of 2023
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to earn some easy buck. 'fhe covid pantlemic has given people to
think beyond the basic regal way ancr to attempt to gain finaniciaily
at the cost of others. 'l'he complainanI have instituted the present
false and vexatious complaint against the Respondenr[ No.

lcompany who has already fulfillecl its obligation as derfined

under the BBA dated zs.o6.zo1.z and issued completion of
construction letter on 26.03.2018. It is pertinent to mention here
that for the fair adjudication of gr.ievance as alleged b1r the
complainant, detailed deliberation by leading the evidence and

cross-examination is required, thus only the civil court has

jurisdiction to deal with the cases recpriring detailed evidenr:e for
proper and fair adjudication.

It is submitted that the complainant entered into an agree,ment

i.e., BBA dated 25.06.2012 with Respondent No. lcompany owing

to the name, good will and reputation of the Respondent No.

lcompany. That it is a matter of record and admitted b), the

complainant' that the Respondent No. lduly paid the assured

return to the Complainant till Septcnrb er, 2018. Further due to

external circumstances which wcrc not in control of the

Respondent, construction got defer.r.ed. That even though the

Respondent No. lsuffered from setback due to exterrnal

circumstances, yet the Respondent No. lmanaged to completr: the

construction.

The present complaint of the complainant has been filed orr the

basis of incorrect understanding of the object and reasons of

enactrncnt of thc l{llRA, Act, 201(t.'r'he Legislature in its g,reat

wisdom, understanding the catalytic loie played by the Real Es;tate

L

Complaint No. 844 of 2023
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Complaint No. 844 of Z0Z3

sector in fulfilling the needs and ciemands for housing and

infrastructure in the country, and the absence of a regulstorl, body

to provide professionalism and standardization to the said l;ector

and to address all the concerns of both buyers and promoters in

the real estate sector, drafted and notified the RERA Act, 201,6

aiming to gain a healthy and orderly growth of the industr;r. The

Act has been enacted to balance the interests of consumer and

promoter by imposing certain responsibilities on both. Thus,

while section L1- to Section i"B of thc RERA Act, z016 desr:ribes

and prescribes the function and duties of the

promoter/Developer, Section 1"9 provides the rights and duties of

Allottees. [{ence, the REITA Act,2016 was never intended to be

biased legislation preferring the Allottces, rather the intent vras to

ensure that both the Allottee and the l)eveloper be kept at par and

either of the party should not be madc to suffer due to act and/or

omission of part of the other.

That in matter titled Anoop Kumar Rath vs M/s sheth Infraworld

Pvt, Ltd. in Appeal No. AT006000000 to}z2 vide order dated

30.08.2019 the Maharashtra Appellate Tribunal rruhile

adjudicating points be considered while granting relief an,l the

spirit and object behind the enactment of the RERA Act, 2016 in

para 24 and para 25 discussed in clctail the actual purpose of

maintaining a fine balance between the rights and duties of the

Promoter as well as the Allottee. Thc l,d. Appellate Tribunal vide

the said judgment discussed the aim arnd object of RERA Act,2Lol6.

That the Complainant are attempting to seek an advantage of the

slowdown in the real estate sector and it is apparent from the facts

n.
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of the present case that the main purpose of the present complaint

is to harass the Respondent No. l tly engaging and igniting

frivolous issues with ulterior motives to pressurizer the

Respondent No, lcompany. Thus, the present conrplaint is

without any basis and no cause of action has arisen till date in

favour of the Complainant and against the llespondent No. Land

hence, the complaint deserves to be clismissed.

o. That, it is evident that the entire (,ase of the complainant, is

nothing but a web of lies and the false and frivolous allegzrtions

made against the Respondent No. Lare nothing but an

afterthought, hence the present compraint filed by the

Complainant deserves to be dismissecl with heavy costs. Thilt the

various contentions raised by the Complainant are fictitious,

baseless, vague, wrong, and created [o misrepresent and mislead

this Hon'ble Authority, for the reasol'rs stated above. 'fhat. it is

further submitted that none of the relief as prayed for by the

complainant are sustainable, in the eyes of law. Hence, the

complaint is liable to bc dismissed lt,ith imposition of exemplary

cost for wasting the precious time and efforts of this Hon'ble

Authority. That the present complaint is an utter abuse of the

process of law, and hence deserves to be dismissed.

Copies of all the relevant documents have been filed and placerd on

record. Their authenticity is not in dispute. Hence, the cornplaint can

be decided on the basis of these undisputcrl documents and sr.rbmission

made by the parties.

Complaint No,844 of 2023

7.
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The written submissions filed by the partics are taken on recor(j, The

authority has considered the same while cieliberating upon the relief
sought by the complainants.

furisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.I Territorial iurisdiction
As per notification no. r/92/z0r7-rTCp clated 14.1.2.2017 issued by

Town and Country Planning Department, l{aryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the proj,ect in

question is situated within the planning area of Gurugranr district.

Therefore, this authority has complete territorial juriscliction tc, deal

with the present complaint.

E.II Subi ect-matter iurisdiction
Section 11(4)(a) of the Act, 2016 provides that rhe promoter shlll be

responsible to the allottee as per agreemcnt for sale. Section 11(a)ta)

is reprodtrced as hereunder:

Section 77

ft) T'he promoter shall-

(a) be responsible for all obligations, responsibilities and lunctions
under the provisions ofthis Act or the rules ctnd regulations ntcrde
thereunder or Lo the allottees as per the ugreement for sale, or to
the association of allottees, es the case may be, till the conveyance
of all the apartments, plots or buildings, as the cqse may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl oJ the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees und the real estate aylents
under this Act and the rules and regulaticttrs made thereunder.

Complaint No. 844 of 2023

B.

E.

9.

10.

L1.
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so, in view of the provisions of the Act quoted above, the authoril:y has

complete jurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter leaving aside conrpens;ation

which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent.
F.I. Pendency of petition before Hon'ble punjab and Haryana High court
regarding assured return
The respondent-promoter has raised an objection that t5e Hon,ble

High court of Punjab and Haryana in cwP No.26740 of 2oz2 titled as

"Vatika Limited vs. union of India & ol.s.", took the cognizance in
respect of Banning of Unregulated Deposits schemes Act, zolgt and
restrained the lJnion of India and State of'liaryana for takirrg coercive

steps in criminal cases registered against the company for seerking

recovery against deposits till the next date of hearing.

With respect to the aforesaid contention, the Authority place reliance

on order dated 22.11,.2023 in cwp No.26'/ 40 of 2022 (suprrr-), wherein

the counsel for the respondent[s)/ailottee(sJ submits befbre the

Hon'ble High Court of Punjab and Haryana, "that even erlter order

22.11.2022, the court's i.e., the Real Estate Regulatory Authority and

Real Estate Appellate Tribunal are not proceeding with the pending

appeals/revisions that have been preferrcd." And accordingly, vide

order dated 22.1,1.2023, the llon'ble I-righ court of punjab ancl Hanrana

in cwP no. 267 40 of 2022 clarified that rhere is not stay, on

adjudication on the pending civil appeals/petitions befole the Real

Estate Regulatory Authority and they arc art liberty to procced further
in the ongoing matters that are pending with them. The reievant para

of order dated 22.1,1.2023 is reproduced herein below:

1,4.
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"...it is pointed out that there is no stay ,n adjudication on
the pending civir appeors/petitions beJbre the Rear Estate
Reguratory Authority as arso against. the investigating
ogencies and they ore at riberty to proc.eed furthei in tie
ongoing matters that are pending with them. There is no
scope for any further clarification,'

15. Thus, in view of the above, the Authority has decided to prr:ceed

further with the present matter

G. Findings on the relief sought by the complainants.
G.I. Assured return.

16' The complainants are seeking unpaid assured returns on monthl), basis

as per the BBA at the rates mentioned the.rein. It is pleaded that the
respondent has not complied with the ternrs and conditions of the said

BBA. Though for some time, the amount ol'assured returns was paid but
later on, the respondent refused to pay thc same by taking a plea that
the same is not payable in view of enactment of the Banning of
Unregulated Deposit Schemes Act, 201,9 []rereinafter referred to as the

Act of 201.9), citing earlier decision of the authority fBrhinrjeet 6! Anr.

vs. M/s [,andmark Apartments pvt. Ltd., complaint no 141 of ;2018)

whereby relief of assured return was decrined by the authority,. The

authority has rejected the aforesaid objections raised by the respondent

in cR/8001/2022 titled as Gaurav Kaushik and anr. vs. vatika Ltd.

wherein the authority has held that wherr payment of assured returns

is part and parcel of builder buyer's agreement (maybe there is a clause

in that document or by way of addendum, memorandurn of
understanding or terms and conditions of the allotment of a unit), then

the builder is Iiable to pay that amount as agreed upon and the ltct of
201,9 does not create a bar for payment r.rt assured returns even after

coming into operation as the payments made in this regarcl are

protected as per section 2(4)(l)[iii) of rhc Acr of 2019. 'thus, the plea

Complaint No, 844 of Z0Z3
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advanced by the respondent is not sustainable in view of the afcrresaid

reasoning and case cited above.

1'7 ' The money was taken by the builder as cleposit in advance zrgainst

allotment of immovable property and its possession was to be gffered

within a certain period. I-lowever, in view of taking sale consideration
by way of advance, the builder promisecl certain amount by lvay of
assured returns for a certain period, So, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of firing a complaint.

18. The builder is liable to pay that amount as agreed upon and can't take a

plea that it is not liable to pay the amount of assured return. Moreover,

an agreement defines the builder/buyer rclationship. So, it can be said

that the agreement for assured returns between the promoter and

allottee arises out of the same relationship and is marked by the llBA.

19. It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 201,6 for the project in

question, However, the project in which the advance has been received

by the developer from the allottee is an ongoing project as per sr:ction

3 [1) of the Act of 2016 and, the same would fall within the jurisdiction

of the authority for giving the desired relief to the complainants besides

initiating penal proceedings. So, the amoLrrrt paid by the complainants

to the builder is a regulated deposit acccpted by the later frorn the

former against the immovable property to be transferred to the allottee

later on. In view of the above, the respondent is liable to pay assured

return to the complainants-allottees irr terms of the BIIA dated

25.06.201.2.

G.II. Delayed possession charges
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G.lll, Possession

20' In the present complaint, the complainants intend to continue with the
project and are seeking possession of the subject unit and delay
possession charges as provided under the provisions of section 113(1) of
the Act which reads as under:

"Section 78: - Return of amount and compensation
1B(1). tf Lhe promoterfails to complete or is unable to give
possession of an apartment, plot, or building, _

21,.

Provided that where an allottee docs not intend to
withdraw front the project, he shali be paid, by the
promoter, interesL for every month ttf delay, tiil the
handing over of the possession, at sut.lt rate as may be
prescribed"

In the facts and circumstances of this case, the developer was obligated

to complete the construction of the said unit within a time perioct of 48

months from the date of BBA i.e.,2s.06.2012. Accordingly, the due date

of possession comes out to be ZS.06.201,6.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking deray possession charges.

Proviso to section 1B provides that where trn allottee doe.s not intgnd to

withdraw from the project, he shall be paid, by the promoter, interest

for every month of delay, till the handing ovcr of possession, at such rate

as may be prescribed and ithas been prescribed under rule 15 ,rf the

rules. Rule 1"5 has been reproduced as uncier:

"Rule 75, Prescribed rate of interest- [proviso to
section 72, section 7B qnd sub-section (4) and
subsection (7) ofsection 191
For the purpose of proviso to section 12; section L8; and
sub-sections (4) and (7) of section L9, the "interest at the
rate prescribed" shall be the State Bank of India highest
marginal cost of lending rote +20/0.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmork lending rates which the

22.
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state Bank or rndia may fix from time to t'ime for rending
to the general public,,

23. The legislature in its wisdom in the subordinate legislation uncler the

rule 15 of the rules has determined thc prescribed rate of interest.

consequently, as per website of the State Bank of Ind;ia i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLRJ as

on date i.e., 15.04.2025 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +20/o i.e., 1 r.1.oo/0.

On consideration of documents available on record and submissions

made by the complaittants and the responclent, the authority is satisfied

that the respondent is in contravention o{'the provisions of the Ar:t. The

possession of the subject unit was to be delivered within stipulated time

i.e., by 25.06.2016.

However now, the proposition before it is as to whether the al[ottee

who is getting/entitled for assured return even after expiry of due date

25.

24.

of possession, can claim both the assurecl return as well as delayed

possession charges?

26. To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the allottees on account of provisions in the

BBA dated 25.06.2012. The assured return in this case is payable as per

"BBA". The promoter had agreed to pay to the complainants allottee

<65/- per sq. ft. on monthly basis fronr the date of-execution of

agreement till the completion of construction of the project and

thereafter \6r.>/- per sq. ft. per month as committed return for up to

three years from the date of completion of construction of the said

building or till the said commercial unit is put on lease, whichever is

earlier. If we compare this assured return with delayed possession

charges payable under proviso to section i u(1) of the Act,2015, the DpC

Complaint No. 844 of 2023
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is much better i.e., assured return in this case is payable as 132,500/-
per month whereas the delayed posscssion charges are payable
approximately \33,347 /- per month. tsy way of assured return, the
promoter has assured the allottee that hc would be entitled for this
specific amount till the said unit is put on lease. Moreover, the inLterest

of the allottees is proLected even after thc completion of the builoting as

the assured returns are payable till the datc of said unit/space is put on
lease' The purposc tlf delayed possession charges after due date of
possession is served on payment of assurecl return after due date of
possession as the salne is to safeguard thc interest of the allottr3es as

their money is continued to be used by the promoter even aftr:r the
promised due date and in return, they are to be paid either the assured

return or delayed possession charges whichever is higher,

27. Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayecl possession charges under
section 18 and assured return is payable even after the da:te of
completion of the project, then the allottees shall be entitled to as:sured

return or delayed possession charges, whichever is higher without
prejudice to any other remedy including compensation.

28. On consideration of the documents available on the record and

submissions made by the parties, the complainants have sought the

amount of unpaid atttount of assured retLlrn as per the terms of'BBA

executed thereto alotrg with interest on such unpaid assured return. As

per BBA dated 25.06.2012, the promotcr- had agreed to pay to the

complainants allottee 165/- per sq. ft. on ntonthly basis from the date of
execution of agreemcnt till the completion oIconstruction of the project

and thereafter <65/- per sq. ft. per month ;ts committed return for up to
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three years from thc date of completion of construction of thLe said
building or till the said commerciar unit is put on rease, whichr:ver is
earlier' The said clause further provides that it is the obligation of the
respondent promotel' to pay the assured re turns, It is matter of record
that the amount of assured return was paicl by the respondent promoter
till september 20lB but later on, the respondent refused to pay the
same by taking a plea of the Banning of Unregulated Deposit ScSemes

4ct,2019' But that Act of 2019 does not create a bar for payment of
assured returns even after coming into operation and the payrrnents

made in this regard are protected as per scctio n z@)[iii) of the above-
mentioned Act.

29. Admittedly, the respondent has paid an anrount of \24,13,384/- to the
complainants as assured return till Scptember ZO1,B. Therefore,

considering the facts of the present case, the respondent is direcl.ed to
pay the amount of assured return at the agreed rate i.e., @ <6s /- per sq.

ft. per month from the date the payment of assured return has not been

paid i.e., Septemb er 2018 till the date of completion of the project after
obtaining occupation certificate from the competent authority and

thereafter, thereafter t65/- per sq. ft. per rnonth as committed r,3turn

for up to three years f'rom the date of completion of construction of the

said building or till the said commercial unit is put on lease, whichever
is earlier.

30. Accordingly, the respondent is directed to pay the outstanding acc:rued

assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, if any, from

the complainants and failing which that amount would be payable with
interest @ 9.100/o p.a. till the date of acttral realization.

Complaint No. 844 of Z0Z3
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G'III' Direct the respondent not to charge maintenance bill until thephysical possession of the unit is not handed over to the complainant.31' The authority observes that maintenance charges are applicable fronr
the time a flat is completed & oc is granted by the comperenr
Authourity, its basic motive is to fund operations related to upkcep,
maintenance, and upgrade of areas which are not directly under any
individual's ownership. Accordingly, the respondent is right in
demanding maintenance charges at the rate agreed in the BBA once the
offer of possession is made to the complainants.

G.IV. Litigation cost

32' The complainant is also seeking relief w.r.t litigation expenses. Hon,ble
Supreme Court of India in civil appeal nos.6T45-6749 of 2021 rit.led as

M/s Newtech promoters and Developers pvt. Ltd. v/s state oJ-Itp &
Ors. [supra), has held that an allottee is entitled to claim Coffipcnrsation

& litigation charges under sections L2,1,4,1B and section 19 which is to
be decided by the adjudicating officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in

section 72- The adjudicating officer has exclusive jurisdiction to cleal

with the complaints in respect of compensation & legal expenses.

H. Directions of the authority

33. Hence, the authority hereby passes this order and issues the follo'rr,,rng

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrustcd to thc

authority under section 3a$):

a. The respondent is directed to pay the amount of assured return at

the agreed rate i.e., @ <6s/- per sq. ft. per month from the date the

payment of assured return has not been paid till the date of of lcr of

Complaint No. 844 of?023
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possession and thereafter, \65/- per sq. ft. per month after the
completion of the building till the date the said unit is put on lcase
or for the first 36 months after the completion of the ,rojecr,
whichever is earrier in terms of craus e 1.2 of the BBA.

b' The respondent is directed to pay the outstanding accrued assu red
return amount till date at the agreed rate within g0 days fr,cm the
date of this order after adjustment of outstanding dues, if an,g, from
the complainants and failing which that amount would bc payablc
with interest @ 9.1,0o/o p.a. tiil the date of actuar rearization.

c' The respondent shall not charge anything from the complainants
which is not the part of the builder buyer agreemenr.

d' A period of 90 days is given to the respondent to comply wlth the
directions given in this order and failing which legal conseqLrenccs

would follow.

34. Complaint stands disposed of.

35. File be consigned to registry.

(Ashok n)
M r

ana Real Estate

Dated: 75.04.2025

(Arun Kumar)
Chairperson

Regulatory Authority, Gu rugram
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