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CORAM:

1. This order shall dispose ofboth the complaints titled as above filed before
this authority in Form CRA under section 31 of the Ileal Estatc
(Regulation and Deveropment) Act, 2076 (hereinafter rererrcd as ,,the
Act"J read with rule 28 o1

Deveropmentr Ru es, 2017 :[.::]# H:.::':T [TH:;i":
violation of section 1 1(4J (a) of the Act wherein it is inter alia prescribcdthat the promoter shall be responsible for all its obligations,
responsibilities and functior
sare executed in,". r" u"r*.Jtn 

tpor:::r:""."* as per the agreement ror
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The core issues emanating from them are simiiar in nature and thecomplainant(sJ in the above referred matters are allottees ofthe pro,ects,
namely, 'VATIKA ONE ON ONE,being developed by the same respondent
promoters i.e., M/s Vatika One on One pvt. Ltd.
The details of the complaints, reply to status, unit no., date ofagreement,
& allotment, due date ofpossession, offer ofpossession and reliefsought
are given in the table below:

"Vatlka One on One i SectoiiO, curugram,naryana,

Assured retii clause,
15. Assured monthly commitment o[ 1executionoIthisoir;;;;;:,;;,';';;;1,;.'1.1..6s/'p,e'lsqt! pctmonthttomth,,tLtL,,tt

r6. r. The deveroper wil pou ,o ,h, bul' 
ion olthe soid buildtnq is Lomplerc.

monLh sholl he poirt os ["i",lr,,,i"lo"rY,"' 
{ 1 30/' per s.q. fr' tuper qtco o[Lhe unit pcr

construction 
"i ,n" ,"ii irii,"Z" li'r,l,p.!o 

3 leo's Imm thc dotc ot comptetnn o[
eorlier. -___E ., .t Lhe said unit ts put on leote, wh,tthever is

ReliefSough-
a. Assured Return

cR/7995/2022

24.03.2074
[pg. 13 of complaint]

<22,7 4,7 so / _ ti| C1i; 2o:.€

Prolect wame ana LociUon

OC:06.09.202i
qffer ofpossessjon: Not offered

cR/7994/2022

24.03.2014
[pg. 12 of complaint]

Unit no. ajxl :OS, block + aAme;;rin;
500 sq. ft.

76.02.2016
16 of cornplaint]

Total sale
consideration

140,00,000/_

[pg. 62 of reply.]
t40,00,000/-

[pg. 37 ofrepty]Amount paid <41,90,320/-
62 of re

<47,90,320/_
37 ofreolt r r,: z,:so7- titr-ii!)o ra

b. Refund amountcollected towards VAT, other ovt. taxes

P age 2 of ZB

Complaint no. 7994 o f 2022 and
another

[Pg. 16 of comDtaintl



4.

HARERA
GURUGRAM

Complaint no. 7994 of 2022 and
another

c. Execute CD

Vatika One on One pvL Ltd. & anr.
s.N. Particulars Details

valrka One on One, Seclor lb. Curugram

Commercial Complex

12.13125 acres

1. Name ofthe project

') Nature ofthe project

3. Area ofthe proiect

4. DTCP 0s of20ls dared 06 0g2nia-
zszit zoi aar"a 2o.o4.zot7

ffi
5. RERA Regisrradon

6. Unit no.

d: Not to charge anylhing which is not the part ofBBA
It has been decidea to@lication for non_
compliance of statutory obligations on the part of the
p romoter/resp o n den t in terms of section 3a(0 of thc Act whjch
mandates the authority to ensure compliance ofthe obligations cast upon
the promoters, the allottees and the real estate agents under the Act, the
rules and the regulations made thereunder.

The facts of all the complaints filed by the complainants/ allottees are
also similar. Out of the above-mentioned cases, the particulars of lead
case CR/7995/2022 titled as Styropack pvt. Ltd. V/s
Votika One on One pvt, Ltd. & anr. Are being taken into consideration
for determining the rights ol the allottees qua assured return, execurc
buyers' agreenrent and conveyance deed.

Unit and project related details

The particulars ofunit details, sale consideration, the amount paici by the
complainants, date of proposed handing over the possession, date of
buyer's agreement etc, have been detailed in the following tabular form:

CR/7995/2022 titled as Styropack pvt. Ltd V/s

5.

A.

6.

Page 3 of28
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24.03.2014

[Page 13 ofcomplaint)

76.02.2016

(Page 16 ofcomptainr)

Rs.36,79,500/-

(Page 20 ofcomplaint)

Rs.41,48,320/-

[Page 10 of complajnt)

ts,_"-rue oevaopeiay. iiiie euteiii oaatuue4 ol the Total Sale consideration and other

C:4tlrleial Unitis conplete "

Rs.22,74,750/-

cho-rges lor the CommerciA Urir, ri"" ,ir,rg q
thts-ogreement.pa)) Rs. 1St.6S/- per sq.iL super
area pe. monh by woy of ossured reruin o me6uyer, ol certatn Lokgory ol conne..pl Lnt d.per tLt poliry. 

_ftom thc datp ol exe.uuon ot lt\
y\::nstL:i+!he se!:tlulon ot he;d

Aron 01.04.2016 ti A1.09.20jB as

alleged by respondent at _ page 3 of
reply)

ctouse tz: uanaing oviil poiessionit ttre

:::::ior .unit in cose o[ non-teisins

"Th.e Developer bosed on ias present plans on(leslmoles ond subFct to all lust exLepltuns,
conlenplotes to comptete consrrucuon ol tie satd
Buildins/soid Conmerciot uni, wirnin ih t',inrn,

\erms E tht\ Agrecmenl wlthtn j\LJ tout dd,.
Issue ot ahe notice as o[oresoid--_,,

(rage 19 ofcomplainij
Unit admeasuring

(Page no. 19 of complaint)
Date ofallotment

Date of execution of agreement

Basic sale consideration

Paid up amouni

Assured return clause as per

builder buyer agreement

Amount ofAssured return paid

to complainant by respondent

Possession clause

Page 4 ol2B

,|zl2r-ri.

7. 500 sq. ft.

l'
J',o'

I 11.
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15. Due date ofpossession 16.02.2020

[as per possession clquse, 4g months lrom
the date of execution of buyer ogreement
i.e., 16.02.20161

16. urrer ot possession
.^__-._- Not offered

06.09.202117. uccupaUon certificate

acts I the complaintB.

7. The complainant has submitted as under:
a. The respondent no. 2 made false representations a nd cla ints of being

a big company and a reputed developer and thereby induced the
complainant to book/purchase a 500 sq. ft. unit in its pro.iect then
known as ,,Vatika 

One on One,, located at Sector 16, Gurgaon, by
showcasing a fanry brochure which depicted that the proiect will be
developed and constructed as state of the art being one of its kind
with all modern amenlties and facilities. The complainant paid thc
full consideration amount of <41,,4g,320/_ upfront at the tjme of
booking of the unit in the name of the respondent no. 2 and was
allotted a s00 sq. ft. unit bearing priority no. p - 12 0 vide Ietter- da tcd
24.03.2074by the respondent no. 2. The present complaint is being
filed through Mr. Arun Mittal who is the director of the complainant
and is authorised to fire the present complaint vide board resorution
dated 1,8.11..2022.

b. As per the allotment letter the respondent no. 2 was liabie to pay
assured monthly returns @ {151.65/_ per sq. ft. per lnonth riil
completion post which it was liable to pay @ 1130/- per sq. ft. per
month to the complainant for up to 3 years post completion or till

l)a8.'5 ol 2B
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the unit is put on lease, whichever was earlier. The said letter also
contained terms specigTing the terms and amounts to be paid by thc
complainant or the respondent no. 2 il the unit is put on lease at a
higher or lower rate than {130/- per sq. ft., respectivelv.

c. The respondent no. Z issued a formal ailocation letter dated
03 09.2015 to the comprainant ariotting unit no. 310 0n the third
floor of Block _ 4 of the projects to the complainants having 500 sq.
ft. super area. A BBA datecl 16.02.201,6 was executed between the
respondents and the compJainant. rt is pertinent to mention here
that this was the first time the respondent no. 1 cante into the pictu re
as all the payments were made by the compiainant to the respondent
no.2 only and all communications, including the allotment ancJ
arrocation of unit and payment ofthe monthly assured returns were
issued by the respondent no. 2 prior to the execution of the BBA
Upon enquiry the respondent no. 2 said that the respondent no. 1 is
a sister concern and both the respondents have a common director,
hence, there is nothing to worry about and the Respondent no. Z will
continue to manage and be responsible for the entire project. CIause
16 and annexure I of tlre BBA contained terms pertaining to
payment of assured returns and Ieasing of the unit of the
complainant. It is pertinent to mention here that cvcn after thc
execution of the BBA the monthly assured returns were paid to the
complainants by the respondent no. 2, only.

d. The respondents in furtherance of its mala fide intentions and
ulterior motives stopped the payment of the monthry returns to the
complainant from October,201g onwards claiming modification of

PaRe 6 of 28
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existing laws which was fals

requests, the same have ,", o""u;;:,rtl,i::',',';. 
o"'o't" or repeated

The Respondent no. 2 vide email dat ed 14.06.2019, claimed that they
had finalized a lessee for the unit ofthe complainants but not further
details were shared regarding the same. The respondent no. 2 then
sent another email to the complainants containing an adclenclunt
stating that post execution of th

Jun e, 2 0 1 e, wil r rr" pria to ti,u .|.".i:HJ,:# #:: il:H::a unilateral document cont
respondenrs and the execurion :il: J:"":"J:;iffi;: i::
the complainant would forego their claims for the payment of
assured returns post June, 201g, and therefore, the comprainant
refused for executing the addendum.

f It has come to the knowledge of the complainant that the
respondents have not oniy duped the comprainant but severar other
unsuspecting buyers by refusing to pay the monthly returrrs on one
pretext or the other and the complainant is not even aware about the
status of completion of the said project till date. It is a matter of
record that no recent laws have been enacted which prevent the
payment of monthly assured returns as claimed by the respondent
as other deveropers are marketing project with assured rctufn
payments and are also paying the returns even today.g. The conduct of the Respondents is illegal and arbitrary and thc
Respondents are guilty of deficiency of services and of unfajr and
monopolistic trade practices. The Respondents are cleariy in breach
of its contractual obligations and are guilty of causing financial loss

PaEe 7 of 28
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to the complainants and the conduct of the respondents has causcd
and is continuing to cause a great amount of financiar ioss stress,
grief and harassment to tlte complainant. The responcients are
jointly and severally liable for the reliefs claimed by the complaina nt.

Relief sought by the complainant:

The complainant has sought following relief(sJ:

a. The Respondents be directed to pay the amount of assurcci rcturns
due and payable by it to the complainant(s) from December, 2019,
till date oforder, to be calculated at Rs. 151.65/_ per sq. ft. per month
till issuance of occupation Certificate/Completion certificate by thc
competent authority and thereafter, as per the terms of the
agreement executed between the parties.

b. The Respondents be directed to pay interest at the prescribed rate
on the unpaid assured returns to the complainant(sl, to be
calculated from the date the monthly returns became due till the
date of actual payntent.

c. The respondents be directed to continue paying the investmcnt
returns / monthly returns to the complainant(s) as per the terms of
the Builder buyers Agreement.

d. The respondents be directed to refund any amounts collectecl by
them illegally towards payment ofVAT, other Government taxes and
other charges.

e. The Respondents be directed to execute a conveyance deed for the
unit ofthe complainant upon the completion ofthe project.

Complaint no.7994 o f 2OZZ and
another

C,

8.
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f. The Respondents be restrained from demanding any amounts from
the complainant[s) at the time of offer of possession which do not
form a part oF the agreement executed between the parties.

9. 0n the date of hearing, the authority explained to the respondent
/promoters about the contraventions as alleged to have been committed
in relation to section 11(a) (a] of the Act to plead guilty or not to plead
guilty.

D. Reply by the respondent.

10. The respondent has contested the complaint on the lollowing grounds:
a. That the Complainant has approached the Hon,ble Authority with

unclean hands. That the claims of the Complainant are not genuine,
and have been outreached and concocted, thus, by reason of
approaching the Hon,ble Authority with unclean hands and
suppressing material facts. That the Complainant are estopped by
their own acts, conduct, acquiescence, laches, omissions etc. from
filing the present complaint.

b. That the Complainant herein, has failed to provide the
correct/comprete Facts and the same are reproduced hereunder for
proper adjudication of the present matter. That the Complainant is
raising false, frivolous, misleading and baseless ailegations against
the Respondent with intent to make unlawful gains.

c. That the very outset it is submitted that the Complainant has
wrongly made ,,Vatika 

Ltd,,as a party to the present complaint and
the complaint is liable to be dismissed at the lirst instance due to
mis-ioinder of parties.

Page 9 of 28
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d. That the Complainant has gravely erred in filing the present
Complaint and misconstrued the provisions of the RERA Act. That it
is an admitted fact that by no stretch of imagination it can be
concluded that the Complainant herein is an .,Allottee/Consu 

mer,,.
That the Complainant is simply an investor who approached the
Respondent for investment opportunities and for steady committcd
Returns and Rental Income. That the Complairant bejng an investor
in the Project has no locus standi to file the present Complaint.

e. That in the year 2074, the complainant learned about the
commercial project launched by the Respondents under the name
and title'Vatika One on One,[i,pr'oject,,J and repeatedly visited the
office of the Respondents to know the details of the said project.

I That the Complainant approached the Respondents and expressed
interest in booking of an apartment in the contmercial colony
developed by Respondents situated in Sector 16, Urban tjstate
Gurgaon, Haryana. prior to the booking, the Co m pla inan t cond u cted
extensive and independent enquiries with regard to the project, only
after being fully satisfied on all aspects, that they took an
independent and informed decision, uninfluenced in any manner by
the Respondents, to book the unit in question.

g. That thereafter the Complainant, vide an application lorm dated
1,2.03.2014 applied to the Respondents for provisional allotn.tent of
the unit. Thereafter, an allotment letter was issued in favour ot the
Complainant and a unit admeasuring 500 sq. ft. bearing priority no.
P120. That the Complainant was made familiar about the terms and
conditions of the allotment. pursuant thereto, unit bearing no.310,

Page 10 of 28
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3rd Floor, Biock_4, ad

arotted vide arocation 
ing 500 sq. ft. ftentative area) was

letter dated 03.08.201S. I.he Complarnant
consciously and wilfully opted for assured return down payment
plan for remittance of sa

further represent"o ,o ,,'" 
tont'o"tation for the unit in question and

re Respondents that they shall remit the saleconsideration on time as per the payment schedule. The
Respondents had no reason to suspect the bonalicle of the
Compiainant and proceeded to allot the unit ilt question in theirfavour. TItat an allotnrent letter so issued in favour ol thc
Complainant confirrned the allotment of the said unit along $,ith
monthly assured returns.

h. That it is submitted that as per the Application form executed by theoriginal aiiottees, time was the essence and were obligated to
execute the Buyer,s Agreement at the earliest. That a letter dated
26.11,.2015 was sent to the Complainant along with the Buyer,s
Agreement for its execution but no heed was given to the sajd letter.
That the Respondent after
Asreem enr execu ted, -,.':":..,;::"I,: ::Ti'ii:: ;: ffi::
dated 19.01.2 016 for rh€

rherearter, a Buyer,s 
^r.;::::::Ji n :;; ;:Til:";

between the Complainant and the Respondent. It is pertinent tomention that the Buyer,s Agreement was consciously and
voluntarily executed between the parties and the terms and
conditions of the same are binding on the parties.

i. Thatbeingacontractual relationship,reciprocal prontisesare bound
to be maintained. That it is respectfuliy su bmitted that the rights and

Page 11of28
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obligations of aliottee as well as the builder are completely and
entirely determinecl by the covenants incorporated in thc
Agreement which continue to be binding upon the parties thereto
with full force and effecr.

j. That at tltis stage, it is categorical to highlight tllat the Complainant
is trying to mislead this Hon,ble court by concealing facts which are
detrimental to this Complaint at hand. That the Buyer,s Agreemenr
executed between the parties on L6.02.2o76 was in the form of an
"lnvestment Agreement,,. That the Complainant had approached the
Respondent as investora looking for certain investment
opportunities. Therefore, the AIIotment of the sa id u n it was made for
Ieasing out the said unit as per clause 16 ol the Agreement which
empowers the Developer to put a u nit of Compla ina nt along with the
other commercial space unit on lease. That the Complainant has
voluntarily chose to get his property leased out along with other
commercial units in order to ascertain rental income. Hence, the
embargo ofthe Real Estate Regulatory Authority, in totality, does not
exist. That it is also most humbly submitted that the present
Complaint is not maintainable and the Complajnant hcrejn has no
locus standi. The Complainant merely seeks to earn profits.

k. That in any case whatsoever, the aspect of leasing of the unit anrl the
investment of the Complainant cannot be dealt with by this Hon,ble
Authority. Regardless, at the utmost bonafide, the Hon,ble Authority
is most humbly appraised by the fact that the Respondent had been
rightly obliging with the payments of committed returns to be made
by it. That it is submitted that the Respondent vide its allotment

Page 12 of 28
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letter has acknowledged the receipt of the application form and
further it was clearly apprised to the Complainant that the
Respondent shall put on lease the said premises which clears the air
that the Complainant is not an allottee but an investor who has
booked the said unit in order to earn rental income at thc behest of
the Respondent.

1. That it is humbly submitted before the Hon,ble Authority that the
Respondent was always prompt in making the payn)ent of assured

returns as agreed under the Agreement. It is not out of place to
mention that the Respondent herein had been paying the comntitted
return of Rs. 151.65/- per sq. ft. every month to the Complainant
without any delay since 01.04.16 till_01.09.2018. It is ro nore rhat the
Complainant herein had already received an amount ol Rs.

22,74,750/- as assured return as agreed by thc Respondent as per
the aforesaid allotment. However, the Respondent could not pay the
agreed Assured Returns due to change in the legal position an(i the
illegality of making the payment of the same.

m. That it is submitted that the Complainant has been duly informed
about the suspension of all return-based sales as the Respondent

was barred under Section 3 of BUDS Act from making any payment

towards assured return in pursuance to an ,,Unregulated 
Deposit

Scheme". That in the given Facts and circumstances, it 1s most
humbly submitted that the Respondent hacl rightly stopped making

the payntent, and in any case whatsoever, the present Complaint

cannot be entertained by this Hon,ble Authorjty. In this rcgard, ir ,s

most humbly submitted as under:

Compf aint no. 7994 of 2022 and
another
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n That the complainant is praying for the reriefof "Assured neturns,,
which is beyond the.iurisdictjon that this Ld. Authority has becn
dressed with. That from the bare perusal of the RERA Act, it is clear
that the said Act provides for three kinds of remedies in case of any
dispute between a Developer and Allottee with respect to the
development of the project as per the Agreement. That such
remedies are provided under Section 1g of the RERA Act, 2076 for
violation of any provision of the RERA Acr, 2O16.l.hat the said
remedies are of ,,Refund,,in 

case the allottee wants to withdraw
from the project and the other being ,,interest for delay of every
month" in case the allottee wants to continue in the pro.iect and thc
last one is for compensation for the loss occurred by the Allottee.
That it is relevant to mention here that nowhere in the said provision
the Ld. Authority has been dressed with jurisdiction to granr
"Assured Returns,'.

o. That the non-payment ofassured return post December 2019 as

alleged by the Complainant in his complaint is bad in law. tt is
pertinent to mention herein that the payment of assured return is
not maintainable before the Ld. Authority upon cnactnrent oI thc
Banning of Unregulated Deposits Schemes Act, 2019 [BUI]S Actl.
That any direction for payment of assured return shall be
tantamount to violation ofthe provisions ofthe BUDS Act.lt is stated
that the assured returns or assured rentals under the said
Agreement, clearly attracts the definition of,,deposit,, and falls under
the ambit of "Unregulated Deposit Scheme,,. Thus. The Rcspondcnt
was barred under Section 3 of BUDS Act from making any payment

Complaint no. 7994 of2022 and
another
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HARERA
MGURUGRAM

p.

r.

q.

towards assured return in pursuance to an,,Unregulated Deposit
Scheme".

It is imperative to mention that the issue pertaining to the assured
return is already pending for adjudication before the Hon,ble pu njab
and Haryana High Court. Wherein, the llon,ble IJjgh Court irr rtre
matter of 'Vatika Limited vs Union of India and Anr., in CWp No.
26740 of 2022, had issued notice to the Respondent parties and had
also restrained the competent authorities from taking any coercive
actions against the Respoident in this matter in criminal cases for
seeking recovery against the deposits till the next date of hearing.
That it is also apropos to bring into the knowledge of the l,ci.
Authority that an Appeal bearing no. gS of 2022, titled as Vcnctian
LDF Proiect Limited vs Mohan yadav, is already pcnding bclore the
Hon'ble Haryana Real Estate Appellate Tribunal IHREAT]. Whcrejn,
the Hon'ble Tribunal vide order dated Ig.OS.2OZ2, has already
stayed the order passed by this Hon,ble Authority, granting the relief
ofassured return in favour ofthe allottee.

That moreover, very recently, o\ 03.02.2023, the Ld. Tribunal had
taken cognizance of the above_mentioned case before the Hon,ble
High Court and had deferred itself from hearing tlre arguments and
adjourned the matter in light of the same pending before the High
Court. That the Complainant cannot, under the garb of said the
allotment, seek enforcement or specitic performance of an
Investment Return Scheme before this Hon,ble Authority, which is
specifically barred and banned under Section 3 of The BUDS nct,
hence the present complaint deems dismissal. Reliance in this

Page 15 of2g
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s. That it is reiterated that t
only baseress but arso d 

ssoraisedinthiscomplaintarenot

emonstrates an affempt to arm twist the
Respondent into succumbing to the pressure so created by the
Complainant in filing this complaint before this Autltority and
seeking the reliefs which the Complainant are not entitled to raise
before this Hon,ble Authority. That the Respondent cannor pay
"Assured Returns,, to the Complainant by any stretch of imagination
in the view ofthe prevairing regar position. That on 21.02.2019, the
Central Government passed an ordinance ,.Banning 

of Unregulated
Deposits, 2019", to stop the menace of unregulated deposits and
payment of returns on such unregulated deposits.

t. Thereafter, an act titled as ,.The Banning of Unregulated Deposits
Schemes Act, 2019,, fhereinafter referred to as ,,the 

BUDS Act,,) was
notified on 31.07.201,9 and came into force. That under the said Act.
all the unregulated deposit schemes have been banned and made
punishable with strict penal provisions. That being a law_abiding
company, by no stretch of imagination, the Respondent could have
continued to make the payments of the said Assured Returns in
violation of the BUDS Act.

u. That it is specifically mentioned under Ru le 2 ( 1)(CJ what is included
in the meaning ofdeposits along with other transactions which does
not consritute deposirs. Under sub rule ( 1) (cJ (xii) (bl ol Ruic 2 of tho
Deposit Rules, an amount shall not be termed as deposit if received

by the Ld.

Prasad vs.

regard is placed on the order dated 1g.04.2022 passed
District Court Guru gram in the matter titled as Naresh
M/s. Vatika Ltd. and Anr. (CIS NO. 338 of 2022).

Page 16 of 28
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in advance, accounted for in any manner whatsoever, ln conncction
with consideration for an immovable property under an agreement
or arrangement, provided that such advance is adjusted against such
property in accordance with the terms of the agreement or the
arrangement.

v. Therefore, there is no default or lapse on the part ofthe Respondent
and there in no equify in favour ofthe Complainant. It is evident from
the entire sequence of events, that no illegaljty can be attributed to
the Respondent. I'he allegations levelled by the ComplainaDt are
totally baseless. Hence, tlte present complaint u nder reply is an utter
abuse of the process of law, and hence deserves to be .lismisse.j

11. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.

E, Jurisdiction of the authority
12. The authority observes that it has territorial as well as subject nrattcr

jurisdiction to adjudicate the present complaint for the reasons given
below:

E. I Territorial jurisdiction

13 As per notificarion no. 1/92/2077-7TCp dated 1,4.L2.2077 issued by
Town and Country planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugrant district.

Pagc 17 of28
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F.l. Obiection

Therefore, this authority has complete territorialjurisdiction to deal with
the present complaint.

E. II Subiect-matter iurisdiction
14' Section 11(a) ta) ofthe Act, 2016 provicles rhat the promoter shal be

responsible to the allottees as per agreement for sale. Sectjon 11[4) fa) is
reproduced as hereunder:

Section 11(4) (o)
Be rc5ponsibte lor all abtgarrcns. rc:pon\ib)itip. on(j tunLtnntunder rhe plavtrions ot this aa or ue rute, and ipor,",,Lii *i|0)tnpreunter or lo lhr oJLt\"es os per the ogrpeneir to, .ot. o, ,nthe oj5o.iouon ot o a e"" 

", ai ,o," ,"j u, ti.it ii: , 

"r^,,,,,, "of.o1] the oparlnpn,5. ptors or buitdingq os the cos; ;;; ;;,i;;;;ottotcer, or the common oreas tu he ossaciotion al r tt;',,;;; 
", 

r;.
comDetent authotiE, as the case mov he.
S^ection 34. Functions ol thp Auh;rity:
34A b en:ure convtionce of the obtiaotions ruit uDon th.protloters, thc o octeps,)ttd rhe realetate ogent. 

"r,t", *, i-,
ond thc tutc: ond padlottot" nadr rh"reuna)r

15. 50, ln vlew of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non_compliance
ofobligations by the promoter leaving aside compensation which is to be
decided by the adiudicating officer if pursued by the complainants at a
later stage.

F. Findings on the objections raised by the respondent.
rding mainta inability of

Complaint no. 7994 of2022 and
another

complaint on account ofcomplainant being invcstor
16' The respondent took a stand that the comprainants are investors.rnd not

consumers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section :J I of the
Act. However, it is pertinent to note that any aggricved pcrson can lilc a

complaint against the promoter if he contravenes orviolates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal ofall the ternts and conditions ofthe allotment letter. it is
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revealed that the complainant is buyer, and they have paid a considerable
amount tothe respondent-promoter towards purchase of unit in its
proiect. At this stage, it is important to stress upon the definition of term
allottee under the Act, the same is reproduced below for ready reference:

" 21d| ',allottee,, in relation to o reol estote project meons theperson to whom o plot, oportment or builctiig, os the cosemoy be, ltas been ollotted, sold (whether i, fr""n"i ",leosehokl) or otherwise translerrid ty tn" pri.ut"i,"ord
inctudes the person who subsequeniy orquin, iii iri)ollotment through sole, transfer'or otiter*ir" titi*r r'ot
include a persan to whom such plot, ,p""."r, i, iriAiri,
os lhe cose mqy be, is qtven on rent',

ln view of the above-mentioned definition of ,,allottee,, 
as well as all the

terms and conditions of the buyer,s agreement executed between
promoter and complainant, it is crystal clear that the complainant are
allottee(sl as the subiect unit was allottecl to them by the promoter. The
concept of investor is not defined or referred to in the Act. As per the
definition given under section 2 of the Act, there will be ,,promoter,, 

and
"allottee" and there cannot be a party having a status of ,,investor,, 

Thus.
the contention of the promoter that the allottee being investor arc nor
entitled to protection of this Act also stands rejected.
F,lI. Pendency of petition before Hon,ble puniab and Haryana High Courtregarding assured return
The respondent-promoter has raised an objection that the Hon,ble High
court of Punjab and Haryana in cwp No. 26z 40 of z02z ritled as ..varika

Limited Vs. Union of India & Ors.,,, took the cognizance in respect of
Banning of unregurated Deposits Schemes Act, 2019 and restraincd the
Union of India and State of Haryana for taking coercive steps in criminal
cases registered against the company for seeking recovery against
deposits till the next df,te oI hearing.

L7.

18.
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19. With respect to the afor€

order datecl 22.11.2023)said 

contention, the Authority place reiiance on

counser for,n" .",0",0",:$]ffi1; :::::i,:::i:, ;:Ti: :::High Court of punjab and Haryana, ,,that 
even after or der 22.7L.2022, thecourt,s i.e., the Real E:

Appellate Tribunar astate 

Regulatory Authority and Real Estate
re not proceeding with the pending

appeals/revisions that have been preferred.,,And accordingiy, vide order
dated 22.11.2023, the Hon,ble High Court ofpuniab and Haryana in CWpno. 26740 of 2022 clarifie
pending civir .oo*,.ro"l,ilj.'T;:'I:";;;'l:i:"ffi:;
Authority and they are at liberty to proceed further in the ongoing
matters that are pending with them. The rerevant para of order crated
22.71,.2023 is reproduced herein beiow:

,,...it 
is pointed ouL thot th

::t!iii";j;i;::i'::ii'":i"iiii:xi"'tl'f ,:,::;;;;1;,i;i;',',
r,"ii, ,i"'r'n"' ,ig'"ii;i'rt 

ng agencies ond thev ore or liherr 
'. 

rn ',rsap"4
srcpe lor any lurther ,,",,ilr1i,jli' "'" ,endins wilh rn",nl iil," i, ,o

zu. I hus, in view of the above, the Authority has decided to proceed lurther
with the present matter.

G. Findings on the reliefsought by the complainant.
G.l. Assured return,

21. The complainants are seeking unpaid assured returns on monthly basis
as per the builder buyer agreentent at the rates mentioned therein. It ispleaded that the respondent has not compiied with the rerms andconditions of the agreement. Though for some time, the amount olassured returns was paid but later on, the respondent refused to pay the

same by taking a plea that the same is not payable in view of enactment

Complaint no. 7994 o f 2022 ai
another
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of the Banning of unregurated Deposit schemes Act, 2019 [hereinafterreferred to as the Act of Zl
(B rh i m j ee r & A n r r.. r r, rl"','o'.,1:iTril j,H;: 

:,: : nil:'JIJ741 of201,B) it was herd by the authoriry that it has no ju risd iction to dearwith cases of assured return
rerurns was invorved to ,";,H;iI'r':;":. 

";H:"" ;j::il"":time, neither the full facts w
argued on beharr or,r" ";::,:::"ili::ffi::::;-.ffi:::.;obligations, the buiider is ob
authority after detair"d hea.i 

I d to pay that amount Thereafter' the

case in cR/soo7/2*, ,--;:::::;::rffi : ffi: 
t 

:r:;: Xrejected the objections raiser

payment or assured ..,r." ,1,^01^t1::::eonden: 
with respect to non-

2 0 1. e. r h ea u th o r*y, 
" * ",, i:;:,:""il;';::, [,lJ::""j ;: : :il:payment of assured returns

agreement fmaybe there ,. , 
't o"t and parcel of builder buyer's

addendum, memorandum or,' 
t'"t" in that document or by way of

the arorment or a unitr,,^"" ;"T:il:: ::i,; :,il,;i::::H:.7
agreed upon. So, it can be said that the agreement 

". 
rrar."O .",rrn,between the promoter and an allotee arises out of the same reiat,onsltip

and is marked by the original agreement for sale. .l.hereforc, 
it can be saidthat the authority has comprete jurisdiction with respect to assuredreturn cases as the contractual

lbr sare onry and between the s: 
ationship arises out of the agreement

sare. Arso, the Act of 2 016 nra nt'" 
rontr"rting parties to agreenrent for

obligations berween rhe rr-,": :;:;;T:Tili: ;:, #.*1

Complaint no. 7994 o f ZOn una
another
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Complaint no. 7994 of ZO2Z and
another

Court in case Nee lkamal Realtors Suburban private Limited and Anr.
V/s Union of Indio & Ors., (supral as quoted earlier. So, the
respondent/builder can,t take a plea that there was no contractual
obligation to pay the amount of assured returns to the allottee atter the
Act of 2016 came into force or that a new agreement is being executed
with regard to that fact. When there is an obligation of the promoter
against an allottee to pay the amount of assured returns, then he can,t
wriggle out from that situation by taking a prea of the enforcement ofAct
of 2016, BUDS Act 2Ol9 or any other law. Secrion 2(4) of the above-
mentioned Act defines the word ,deposit, as an amount of money
received by way ofan advance dr loan or in any other form, by any deposit
taker with a promise to return whether after a specified period or
otherwise, either in cash or in kind or in the form of a specified service,
with or without any benefit in the form ofinterest, bonus, profit or ln any
other form. Further, section 2( J(lJ deals with the exception wherein
2(4)0)(ii) specifically mention that deposit does nor includc an advancc
received in connection with consideration of an immovable property,
under an agreement or arrangement subject to the conditjon that such
advance is adjusted against such immovable properly as specified in
terms ofthe agreement or arrangement, In the presenl matter the nloncy
was taken by the builder as deposit in advance against allotment of
immovable property and its possession was to be offered within a certain
period. However, in view oftaking sale consideration by way ofadvance,
the builder promised certain amount by way of assured returns for a

certain period as agreed between the allottee and the buirder in terms of
buyer's agreement executed inter-se parties. Moreover, the developer is
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also bound by promissory estoppel. As per this doctrine, the view is that
if any person has ntade a promise and the promisee has actecj on such
promise and altered his position, then the person/promisor ,s bound to
compry with his or her promise. so, on his fairure to furfir thar
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way ol filing a complaint. The Act of 2 0 t 9
does not create a bar for payment of assured returns even after coming
into operation as the payments made in this regard are protected as per
section 2[4][i][ii] of the Act of 2019. Thus, the prea advanced by rhe
respondent is not sustainable in view ofthe aforesaid reasoning and casc
cited above.

22. The builder is liable to pay that antount as agreed upon and can,t takc a
plea that it is not riabre to pay the amount of assured return. Moreover,
an agreement defines the builder_buyer relationship. So, it can be said
that the agreement for assured returns between the prontoter and allotee
arises out of the same relationship and js marked by the original
agreement for sale.

23. It is not disputed that the respondent is a real estate developcr, and it had
not obtained registration under the Act ol 2016 for the projcct in
question. However, the project in which the advance has becn rcccivccJ
by the developer from the allottee is an ongoing project as per scction
3 (11 of the Act of 2016 and, the same would fall within the jurisdiction of
the authority for giving the desired rerief to the comprainants besidcs
initiating penar proceedings. so, the amount paid by the comprainants to
the builder is a regulated deposit accepted by the later from the former
against the immovable property to be transferred to the arottee Iater on.
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ln view ofthe above, the respondent is liable to pay assured return to the
complainants_allottees in

24. 0n consideration of doc 

terms ofthe builder buyer agreement.
uments available on record and submissions

made by the complainant and the respondent, the authoriry is satjsfied
that the respondent is in contravention of the provisions of the Act. The
agreement executed between the parties on 76.02.2076..r_h e assured
return is payable to the allottees as per clause 15 & 16.1 of the buyer,s
agreement dated 16.02.2016. The promoter had agreed to pay to the
complainants allottee Rs.1

date or agreem en,,,,, ."iJ.t li;'""J;[il il ::'l; ff ff i;Rs.130/- per sq. ft. on month)y basis for up to 3 years from the date of
compretion of the buirding or the said unit is put on rease, whichcver is
earlier. The said clause further provides that jt is the obligation of rhc
respondent promoter to pay the assurcd returns. It is nlatter ot record
that the amount ofassured return was paid by the respondent pronrotcr
till September 2018 but lat(
by taking a prea of ,n" ,u" 

on'tn" t"spondent refused to pay the same
nning of Unregulated Deposit Schemes Act,

2019.

25. 0n hearing dated 01.04.2025 borh the parties confirmed that the OC for
the said unit has been received on 06.09.2021-The authority is of the
view that the construction is complete since the OC/CC is obtained from
the concerned authority by the respondent. Adnrjttedly, thc respondent
has paid an amount of 122,74,250/- to the complainants as assurcd
return till September 2018. Therefore, considering the facts oF th(.
present case, the respondent is directed to pay the amount of assured
return at the agreed rate i.e., @ Rs.151.65/_ pcr sq. ft. on monthlv basis

Page 24 of 2g
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from the date ofagreement till completion ofconstruction ofthe building
i.e., till 06.09.2021 and Rs.130/_ per sq. ft. on monthly basis fbr up to 3
years from the date of completion of the building or the said unit is put
on lease, whichever is earlier. The respondent has neither put on record
any document for lease therefore the respondent is obligated to pay the
commifted returns for three years from 06.0g.2021, i.e.,rir 06.0g.2024.

26. Accordingly, the respondent is directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, il any, from
the complainants and failing which that amount would be payable wjth
interest @ 9.1Ta/o p.a. till the date ofactual realization.

27.

28.

G.II. Execute CD

With respect to the conveyance deed, clause 9 of the BBA provides that
the respondent shall sell the said unit to the allottee by executing and
registering the conveyance deed and also do such other acts/deeds as
may be necessary for confirming upon the allottce a marketable tjtlc to
the said unit free from all encumbrances.

Section 17 (1) of the Act deals with duties of promoter to get the
conveyance deed executed and the same is reproduced below:

,' 
1 7. Transkr of titte.-

Il )_ The promotcr sholl exccule a re.qistet ed convpuon, ,
deed in fovour ol he o ouce ,t"ri *iriin" 

"rairi",tproportionate title in the ,o.*o, or"o, ,o 
"ri.,-"

otsociotion oFthe ollotLees or the conpete* ou-rnoiirr. 
",rhe cose moy be. ond hona ove, rhe piys-ii;;;;;;;;;,:,'l;"',

th,e-ptor, oponmenr of triMirg ,, ,L;*r" iry"i;,"ii' ,iiluuutLees ond lhe cotnmon oreas Io lhc assoQolton ofthr
olloLteet.or the.omp"t"nt ownority. o, ti; ;;r; ,'r;,r,;,i;tn a reot esnte projeq. ond lhe othcr t lc an.r.,"ni,pcrLoining Lhe.elo wiLhin specified ppr1611 s, ,,..sonclioned plons o. provided unrler the locotio*,", "
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provided that,ln the.obsence ofony local low, conveyancedeed in favour of the allottee o; the orroriorio, 
,.i, 

,ir.o I to ttees or th e ci n p, * r, 
" 

rin 
",, 

i i," "i. 
r#, :;;::,^T r, ;:,"under this section shntt n" *,""t-.i'^.".i i_l''.i"" "'"t '"'

within three ."::::':b" 
cot.ried out b)/ rhe p'oiotcr

certilicate" 
nths lrom date of ssue of occuponcy

29. The authority observes that OC in respect of th e proiect where the su blcctunit is situated has not been obtained by the respondent promoter till
date. As on date, conveyance deed cannot be executed in respect of the
subiect unit, however, the respondent promoter is contractually and
legally obligated to execute the conveyance deed upon receipt of theoccupation certificate/completion certificate from the competent
authority. In view ofabove, the respondent shall executc the conve-yance
deed ofthe allotted unit within 3 months trom the date oforder after final
offer of possession and upon payment of requisite stamp duty by thc
complainants as per norms of the state government.
G.lII. Refund amount collected towards VAT

30. The promoter shall charge VAT from the aliottees where the salne was
leviable, at the applicable rate, if they have not opted for composition
scheme. However, if composition scheme has been availed, no VAT is
liveabre. Further, the promoter shalr charge actuar vAT from thc
allottees/prospective buyers paid by the promoter to the concerned
department/authority on pro_rata basis i.e. depending upon the area of
the flat ailotted to the complainant vis_ i_vis the total are.r of tht.
particular project. However, the complainant(s) would also be entitled toproof of such payments to the concerned department arong with a
computation proportionate to the allotted unit, before makrng payment
under the aforesaid heads.

H. Directions ofthe authority:
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31. Hence, the authority hereby passes this order and issues thc followingdirections under section 3 7 of the Act to ensure compliance of obiigations
cast upon the promoter as per the function entrusted to the authority
under section 34(f):

a The respondent is directed to pay the amount of assured return atthe agreed rate i.e., (a Rs.151.65/_ per sq. ft. on monthly basis from
the date ofagreement till completion ofconstrUCtion ot thc buildjng
i.e., titi 06.09.2021and F

3 years from ,n",u," or't 

t'o'- per sq ft on monthly basis for up to
completion ofthe building or the said u nit isput on lease, whichever is earlier. The respondent has neither put on

record any document for lease therefore the respondent is obiigated
to pay the committed returns for three years from 06.09.2027 i.e.,ti))
06.09.2024.

b. The respondent is directed to pay the outstanding accrued assured

;::: 
" 
;:.I.T::::Ji[:T:::i:,il::, ::::;:r;,:;

the complainants and failing which that amount would be payabJe
with interest @ 9.10% p.a. tiil the date ofactual realization.c. The respondent shall not charge anything from the complainants
which is not the part ofthe builder buyer agreement.

d. The respondent is directed to execute the conveyance deed of the
allotted unit within 3 months from the datc of ordcr aftcr final ofIcr
of possession and upon payntent of requisite stantp dufy bv thc
complainants as per norms of the state govcrnntent
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od of 90 days is given to the respondent to comply with the
:tions given in this order and failing which legal consequences
d follow.

ion shall mutatis mutandis apply to cases mentioned in para 3
er.

ed copies ofthis order be placed on the case file ofeach matter.
Files be nsigned to registry.
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