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Complaint no. :

First date of hea ring:
Date ofdecision :

1. Col, Laxmi Narayan
2. Mrs, Saroi Achra
Regd. Address at: R/O D-258, Vijay Veer Awas,
Kargill Apartments Sector-18A Dwarka, New
Delhi-110078

Versus

M/s VSR Infratech Pvt. Ltd.
Regd. office: A-22, Hill View Apartments,
Vasant Vihar New Delhi- 11005 7

Cornplarnt No. l2 Ih ul lr.: I

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

"1,216 of ZO2'l
12.o4.2021
22.O4.2O25

Complainants

Respondents

CORAM:
Shri Arun Kumar
Shri Vijay Kumar Goyal
Shri. Ashok Sangwan

APPEARANCE:
Mr. K.K Kohli (Advocatel
Ms. Shriya Takkar (Advocate)

Cha irperson
lltemtrer
lVembcr

Counsel for Complainants
Counsel for Respondent

ORDER

1. The present complaint dated 08.03.2021 has been filed by thc

complainants/allottees under section 31 of the Real Ilstate ( llegularion

and Development) Act,2016 (in short, the Act) read wirh rule 28 of the

Haryana Real Estate (Regulation and Development) Rulcs, 2017 (in

short, the Rules) for violation of section I 1(4)(al of thc Acr wlrcrcrn rl

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsib il ities and functions under thc provisions ol thc
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A.

2

Act or the Rules and regulations made there undcr or to thc allottccs

as per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, thc anrount p.rirl hv

the complainants, date of proposed handing over thc possess ion, tlr.l.u

period, ifany, have been detailed in the following tabular fornr:

s. N. Particulars De ta ils

1. Name of the project "114 Avenue", Sector 114, Gurugram,
Haryana

2. Project area 2.968 acres

3. Nature ofthe project Commercial Colony

4. DTCP license no. and
validity status

72 of 2011dated 21.07.2011

V alid, ep to 20.07 .2024

Name of licensee AMD Estate and Devclopers Pvt. l.td

6. RERA Registered/ not
registered

Registcrcd vide no. 5:'l ol 2017 (l.rt(,(1

3 0.09,2 019

7. Date of allotment of unit 29.07 .2012

(Page 83 ofthe complaint l

8. Unit no. 7A-06, 7'h floor, Towcr Il

(Page no. BB ofthe complaint)

9. Unit area admeasuring 784.70 sq. ft. (Supcr arca)

IPage no. BB ofthc complarnt)

10. Date of execution of space

buyer agreement
72.10.2012

(Page no. 87 ofthe complaint)

77. Date of construction 15.03.2 01 2

IPage 28 of writtcn submissions filcd
by the complainant on 03.04.20231

L2. Possession clause 32 Possession I

Pagc2tl27
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The 
.compony 

sholl give possession tl thc
said 

.u.nit 
within 36 months of signingoI this agreemenl or within 36

months from the dok of stora ol
construction of the said building
whichever is loter.

B.

3.

IPoge 97 of complointl

1,7.02.2021

Facts ofthe comliaint
(On Pagc L52 of rcpty)

The complainants have made the following submissions ln thc
complaint:

a. That in the year 2011, the Complainant was searching 1or.r
suitable Commercial Unit as per his standard and budgct. .l.he

agents of the Respondent company torci the conrprar.dnr .rrro.t
the moonshine reputation of the company and the agcnts ol thc
Respondent company made huge representations about thcrr
project namely ,114 

Avenue, at Sector 1 l4 Curugranr, ll;rr.v.rrr.r.

Complaint

Due date ofpossession 12.10.2075

[Note: calculated fronr thc clatc ol
execution of the agrcemcnt date(l
12.10.2012 being Iarer.l

Rs.52,71,6t5/.

(As per on page 90 of complain rJ

Total sale consideration

Amount paid by the
complainants

Rs.49,82,464 / -

(As pcr SOA attachcd wrth oltcr ol

l::se:sion dated 17.02.2021 on t).r8t
157 of complaint)

0ccupation certificate
/Completion certificate

77 .02.202"1

(0n page 149 of reply)
Offer of possession

Pag,c 3 ol 2?
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c.

b.

[E",pr".ir. ,iii "r.r, I

That being caught in the web of false prom ises of the agcn ts ot r h c

Respondent Company, the Complainants filed thc applicatr0n

form and booked a service apartment and initially paid a total

amount of Rs. 7,00,000.00 through 2 chcques bcing Chcque rro

482262 dated 05.10.2011 and Cheque no. 335664 (larccj

10.10.2 011.

That on 13.04.2012, the Complainants made a paymcnt of lls.

3,05,810.00 vide cheque no. 335671 dared 29.02.2012 all(] the

same was acknowledged by the Respondent Co nr pa ny vjd c r!,cc rpt

no. 000825 dated '1.3.04.2012.

That on 03.07.2012, the Complainants made a paymenr ot li5

5,02,905.00 vide Cheque no. 335675 dated 05.06.2012 and rho

same was acknowledged by the Respondent Contpany vidc rcccrpt

no. 000958 dated 03.02.2012.

That the Complainants were allotted a Commercial LJnir no. 106

vide a Provisional Allotment Letter dated 29.072012 in rlrr'
prolect'114 Avenue'unit no.7A - 06 (hereinaftcr rctcrred to ,rs

'unitl measuring 784.70 Sq. Ft. (super area) in the aforcs,rirl

project oF the developer for a total sale considcration ol lts

52,71,809.00 including basic pricc of Rs. 49,02.t]06 00 Ihc

Complainants had by then made a paymcnt of Rs. I 5,0U,7 t5 ()()

towards registration and for obtaining allotnlent ol tlrc rrnit [ri. ng

approximately 300/o of the total sale consideration.

That the Space Buyer's Agreement (hereinafter refcrred to as

"SBA") was executed with the Complainants on 1 2.1 0.20 I 2. t hc

Complainants having dreants of their own scrvicc ,rpartrn(,nt

signed the SBA in the hope that they shall be dclivcrcd rhc Scrvrcc

d.
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SBA. The Complainants were also handed ovcr onc .lct.rilc(l

payment plan attached with the Agreement, which rvas .r

Development Linked plan. It is worth mentioning rhat rh..

Agreement was signed and execute d on 72.10.2012, wh ich wls l2
months after the payment for booking of thc said lrnit w,rs nr,r(i(,

The Complainants observed that clause for delay in complctron ol

project may be included in the agrecnrent vidc lcttcr
No.40345/square /per/2072 dared 29.10.2012. Thar the

Complainants made a payment of Rs. 4,70,000/- vrde Caslr ol
15.02.2073.

That the Complainants sent letter to the Respondcnts stnting tlr,rl

they paid a sum of Rs. 3 7,54,3 38 till 10.05.2 01 7 a nd rcq ucsr rr U r (l

know the status of assured return of 100/o assrrrcd bv thr.

Respondent Company after completion of comnrcrcral Irrolccr lr
December 2015 and leasing to Royal Orchid Hotels Ltd. as 1.rcr

Clause 23 and 24 of the SBA. The Complainants at thc rinrc ot

signing the SBA had been promised returns on the co nl lllct jo n ,rn(j

thereafter leasing of the project to the Royal Orchid Hotels 1.rr1.

However, the same was never achieved which led to tht.

Complainants having missed returns on the invcstmcnt of [ls. 4()

82,464.00 as per all the demands raised by the Respondcnr

That the Complainants made a payment of Rs. il,43,t] I 9.00 vrclc

Cheque no.366808 dated 22.0"1.2018 in response to thc (lcnr.ur(l

letter from Respondent Company dated 12.01.2018. 'l'har thc

Respondent Company sent another demand letter as per build inll

Complaint No.

Apartment within 36 months from the date of signing

Agreement i.e., on or before 12.10.2015 as per Clause 32 of thc

h.

Paqe S ol 27



HARERA
clD cr ill! raDAr\/

l.

j.

k.

Complaint No 1216 ol2(l2 I

plan and total demand till final possession of lls. 72,90,791.0o

which included IFMS, power backup and other charScs ii5

applicable. That the Complainants paid an advance of lls. 5,00,000

vide cheque no.366809 dated 27.02.2018 on the assurancc by

Mrs. Neha Dhawan, a representative of the Respondcnt 0onlpany

that 120 interest shall be paid on the same.

That between 2011 to 2018, as per the demands raiscd by thc

Respondent Company, based on thc payDlcnt plan, the

Complainants paid a sum of Rs. 44,82,464.00 towards thc allovc

mentioned Unit against total demands of Rs. 52,71,615.00 raiscd

by the Respondent Company from 201 1 till 20'l 8

That the Complainants sent another letter datcd 12.0\'2021

requesting the Respondents to return the payment of lls. 5,00,000

made vide cheque no. 366809 dated 27.02.201t), towards thc

advance payments made and enqu iring about dclay itr cortr[)lL'lrorr

of project by 6 made years, how delay will bc contpcnsateri 'tnrl

reminded about permanent address which is not adherc(l to bv

the Respondent Company at several occasions. Unfortunately. on

regularly visiting the site, it was realized by the Complainant that

the construction on the site was not as per thc construction pl.rn

The Complainants contacted the Respondent Company on sevcral

occasions and was in touch with the Respondent Company on ;t

regular basis. The Respondent Company neither provided anv

satisfactory response to the Complainants regarding thc stattrs oi

construction nor stated defined date about the revised delivcry ol

possession.

Pag,c 6 ol 27



That the Respondent Company on 17 02.2021 scnt an offcr ol

possession for the Commercial Unit after a delay oI nrorc tharr 'r li

years for Unit No. 74-06 in 114 Avenue, Sector-l 14, Gurllaon''l'hc

letter detailed a demand of Rs. 18,72,289 74 on thc olf cr trl

possession including IFMS of Rs. 1,17,705 00, IIC(I ol lts'

58,853.00, PBC of Rs. 1,09,858.00, ACC of Rs 1,56,940 00' l'atc

Payment/lnterest Charges/Bounce charges dLrc of Rs' 79'927 lti'

Administrative charges of Rs. 15,00000, Advance Maintenance

Charges for 18 months for Rs. 1,69,495 00, CGS] ('D 60lo on liSl)

others of Rs. 34,213.00, SCST 6% on BSP+ othc rs of Rs' 34 ' 2 I 3 00

CGST @ 9olo on pt f,+ ECC PBC + ACC +Maintcnancc CharBCs ol lls'

45, 913.00 and SGST @9% on PLC+ ECC + PUC+ AC(l +

Maintenance Charges of Rs' 45,913.00.

n. That after losing all hope from the Respondent Conrpany in tcr rrrs

of getting the interest on the delay in delivcry period of nr orc I h 't tr

5.5 years and in terms of refusal to withdraw illegal demands like

Advanced Maintenance Charges, Contingency Charges' Latc' GS'l 
'

Administrative Charges, etc. and having shattered the dreams of a

proper and timely delivery of the flat as pcr thc 1]u)'(r\

Page 7 ol 27
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p.

q.

o.

Agreement and the details provided in the brochurc 3t thc tinrc ol

offering the flat for sale, the Complainants approachctl thrs

Hon'ble Authority for redressal of his grievancc'

That the Respondent deliberately and with a mischicvorls intcnt

tricked the investors including the Conlptainants through lalsc

promises and forced into paying up huge amounts lo tlro

Respondent. Deliberately committing absolute brcacll ol thc

agreement and the promises and projections at thc tirrrc ()l

booking even though it formed the essence of the contract'

Complete failure to keep the promised sched ule ofcon)Pletion 'rrr{l

delay without any valid reason whatsoever' Cornering thc

Complainant into entering into a one-sided agreenlcnt with the

sole intention to extract monies from the Complainants'

That the present Complaint sets out the various ticficicncies ttr

services, unfair and/or restrictive trade practiccs adoptcd by thc

Respondent in sale of their Units and the provisions allicd trr tt

There is no parity in the remedies availablc to the Con]plainants

and the Respondent showing biased and unfair tradc prlctr'('\ Irl

the Respondent.

That the Complainants had no option but to accept the tcrnls of

the SBA without any negotiation because of the assurdncc givorl

by the Respondent that they will stick to thcir assur'rn(tls 'rrr(l

promises. However, evidently, the Respondent has miscrably

failed in keeping their promises and assurances c;tusttrg

irreparable losses and injury to the Complainants' That such onc

sided buyer agreements have been held to constitute unfair tradc

C*ptr* tlo rZrA ut ZOz I
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Complaint No. 1216 ol 2:l2l 
)

Further, without having completion certificate and cvctl

occupation certificate, the offer of possession is invalid and

therefore, the charges mentioned therein are illcgal artd

unjustified. That the Respondent has therefore, cven illcgalll

sought payment of Rs. 1,56,940 for the contingency cha rgcs wh ich

are refundable on receipt of completion certificate. This in itsclf

evidences the fact that completion certificate also has not bccn

received by the Respondent and yet the Offer of Posscssion h.ts

been asked to be taken within 30 days after the offer of posscssiott

cum demand letter of 17.02.2027. Thereforc, this act ol thr

Respondent amounts to unjust enrichment and unfair tracle

practices undertaken to exploit the consumers.

As per clause 32 of the Agreement, details of which arc attachc(l

the possession ofthe said unit is supposed to be dclivercd with in

36 months from the date of signing of the said Agreement Thus,

ttie possession date is 12.10.2015. Therefore, the possession has

been delayed by more than 5.5 years.

As the Respondent has failed to offer possession by thc duc clate,

which is in violation ofobligation ofthe Respondent undcr Sectrorl

11(a) (a) of the RERA Act, thus the Respondent is liablc to pirv

interest at the rate prescribed i.e. State Bank of Indla's hiBhcst

marginal cost of lending rate plus 2olo on the Jnrount pnid l))' (ht'

'Allottees for every month of delay from the due date of delivery

of possession as per Section 18( 1) of the proviso of thc Rcal llstrrte

(Regulation & Development) Act, 20i6 read with rLrlc I5 ol tht

Haryana Real Estate (Regulation & Developmcnt) Rulcs, 201 7

P.r,lc 9 ol 27
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u. The Respondent Company's demand for 18 months of advancc

maintenance charges amounting to Rs. 1,69,495 to be paid by tht

Complainants is illegal and unjustified. 'l'hat thc llcspondcn('5

demand for exorbitant advance maintenance charges fronr tht

Complainant, despite deplorable maintenancc conditions is also

illegal and amounts to unjust enrichment depriving thc a llottcc ol

a huge loan oF interest.

The Respondent in the Offer of Possession dated 17.02.2021 has

demanded CGST @ 6% on BSP + others of Rs. 34,2 1 :1.00, SCS'I (or

6% on BSP + others of Rs.34, 213.00, CGST @ 9o/o on PLC + I.:(l(l -
PBC + ACC + Maintenance Charges of Rs. 45, 91:.i.00 and SCS'I. (rJ

9o/o on PLC+ ECC + PBC+ ACC + Maintenance Charges of Rs 15,

913.00 amounting to a total of Rs. 1,60,252. 'l hc CS'l' can)c rnto

force in the year 2017, therefore, it is a fresh tax. The possession

of the floor was supposed to be delivered by octobcr 2015,

therefore, the tax which has come into existence after thc dccnrcd

date ofdelivery should not be levied and is unjustificd.

That the Complainants are not at all at fault in this regard. Iror the

inordinate delay by the Respondent in delivering thc floors, thc

incidence of GST should be borne by the Respondent only.

That the Respondent Company has illegally dcmandcd thc

payment of administrative charges which the Conrplainants xrc

not contractually bound to pay the same as per the Spacc lluycr's

Agreement. The demand of the same is therefore illegal and

unjustified. That the Respondent Company has illegally chargcd

interest/late payment charges/bounce charges amounting to lis.

79,927.1,8 as the same are not payable by the Complainants. 'lhc

Page 10 ol 27
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Complaint No. 12-16 of 2O2l

Complainant being an officer in the Armed Forces has had to servc

in border areas and ensured that the cheques towards insta lmonts

as per the demand letters of the Respondents reachcd tlrcnr irr

time. However, the Respondent Company changed its officcs

several times during the course ofyears without any intinratio ll to

the Complainants. The letters dated 18.07 2012, 16.08.2012 and

78.09.20L2 have been annexed.

C.

4.

Relief sought by the comPlainants:

The complainants have sought following relief(s) vide application d;r l ('(l

22.t0.2024

a. Direct the respondent to handover the physical possession of the

unit in a habitable condition.

b. Direct the respondent to execute a proper sale deed in favor of thc

complainant.

c. Direct the respondent not to create any 3"r party rights till th('

disposal ofthe matter by this Hon'ble authority

d. Direct the responden t not to can cel theunittill thedisposal ofthis

matter.

e. Direct the respondent to pay interest and the prescribed ratc lor

every month of delay from the due date of possession rill thc

actual handing over of possession.

f. Direct the respondent not to ask for anything which is not a part

ofthe buyer's agreement and not demand any charges likc tlVA'l '

GST, holding charges.

g. Direct the respondent to pay the arrears titl the date of actual

handing over of possession and a habitable condition'

Page'11 ol 27
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h. Direct the respondent not to charge maintenancc charges lill

actual handing over of possession and a habitable condition

On the date of hearing, the authority explained to thc

respondent/promoter about the contraventions as alleged to h;tvt'

been committed in relation to section 1 1(4) (a) of the act to plead gtrilty

or not to plead guilty.

Reply by the resPondent.

The respondent has contested the complaint on the following grouncls'

a. That in the present case as per Clause 32 of thc Spacc lltr)/cr

Agreement dated 12.10.2012, the Respondent was supposcri to

hand over the possession within a period of 36 months [ittrrr th|

date of the signing of agreement ie 12'102012 or within 36

months from the date ofstart ofconstruction of thc said bu ild ing

i.e. in the year 2012 whichever is later' It is submitted that thc

later date is the date ofexecution of the Agreenrent i'e' l2 10 2012

and the possession date comes out to be 12 10 201 5 tlowcvcr'thc

said timeline was subject to force maleure conditions -'l'hat it is

submitted that as per Clause 32 of the Space lluyer's Agrcorncnt

which clearly states that Respondent shall be entitlcd to extcnsron

of time for delivery of possession of the said premises if such

performance is prevented or delayed due to condittotts 'ts

mentioned therein.

b. That it is pertinent to mention here that the project itr questrorr

was launched in the year 2010 and is right on thc l)r--'rrkrr

expressway, which was supposed to be completed by tht: Statc ol

Haryana by the end of 2012 That the star purpose of laLtnchirrg

the project and object of the Complaints buying the proicct was

Complaint No. 1216 ol 2021

D.

6.

l'agc 12 ol 27
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d.

the connectivity of Dwarka expressway which was pronrisctl lry

the State Government to be completed in tllc ycar 2012 lhatrt rs

reiterated that the only approach road to the proiect in this

Dwarka Expressway which is still not conlplete and is likcly to

take another year or so. There being no approach road ava ilablc rl

was initially not possible to make the heavy trucks carryttrg

construction material to the project site and after a Srcat difficultv

and getting some kacha paths developed, materials could [rc'

supplied for the project to get completed which took a lot cxtra

time. Even now the Govt has not developed and complctcd lhe

basic infrastructure, despite the fact that EDC/ll)C wcre l)l)lh

deposited with the State Government on time That completion oI

Dwarka expressway which in turn affected the completion of tht'

project in question was beyond the control of thc Rcsponderrt'

Thus, for just and fair adjudication of this comPlaint both State ol

Haryana and NHAI are necessary parties to thc prcscrrt

proceedings for the purpose ofcausing the delay in thc proicct 'r 
rr(l

thus they are iointly and severally liablc for thc delay ot thc

project and pay compensation to the Complainants'

The Company has been facing the labor problem lbr last J ycars

continuously which slowed down the overall progrcss ol thc

project and in case the Company remains to face this problem tn

future, there is a probability oI further dclay of proicct lt took

almost 9 months to resolve the issues with thc contractor artd to

remobilize the site.

The building plans were approved in January 2012 and thtr

company had timely applied for environment clearanccs to

t'ag,c l3 ol 27



certificate on 28.05.2013 i.e. almost after a period of 17 months

from the date ofapproval of building plans.

The rypical design of fifth floor slab casting took a period of ntorc

than 6 months to design the shutting plans by structuralerlginCcr

which hampered the overall progress of work.'l-hc inlrastrtlctLrre

facilities are yet to be created by a competent authority in this

sector which is also a reason for delay in overall projcct.'l hc

drainage, sewerage and other facility work hirs rrot vtl

commenced by competent authority.

That sand which is used as a mixture along with cement lbr th('

same construction activity was also not availablc in thc

abundance as is required since mining Departnrent inrposc(l

serious restrictions against manufacturing of sand fronl Arar"llr

region.

That same further cost huge delay in project and stalling various

parts and agencies at work in advanced stages, flor now thc

Respondent had to redo, the said work causing hugc Iinanci'rl

burden on Respondent, which has never bcen transferrcd to

complainants or any other customers of projcct. l hat in addrtrorr

the current Govt. has on 8th Nov. 2016 declared demonetiz'tt io rr

which severely impacted the operations and proiect execution on

the site.

That after making sincere efforts despite the forcc majcurc

conditions, the Respondent completed thc construction 'rrr(l

thereafter applied for thc Occupancy Ccrtilicatc (O(il on

L5.07 .2020.However, it took considerable time in 8r'rnt ol O("rrrd

h.

Pa8,c l4 ol 27
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was finally received by the Respondent on 12.02.2021 i.c. alnrost

after a period of 7 months from the date of application for gra nt o I

oc.

i. That the OC has been received by the Respondent (.orrparrv on

1,7.02.2021. That immediately after the reccipt of rhc OC on

17.02.2021, the Respondent Company senr a lctter datcd

),7.02.2021 along with the statement of accounts requcsting thL.

Complainants to come forward and clear his dues and start th(.

process of fit outs. It is submitted that thc Contplainints .rTc ll]

default of his obligarion under Sec 19(10) of the REITA Act.

.i. That the Space Buyers Agreement was entered into between the

parties and, as such, the parties are bound by thc terms and

conditions mentioned in the Said Agreement.

k. That it is submitted that as per Clause 32 of the Space Buycr's

Agreement which clearly states that Respondent shall be entitlcd

to extension of time for delivery of possession of the said prcnr rscs

ifsuch performance is prevented or delayed due to conditions as

mentioned therein. ln the present case, the contplaint pcrt, l)5 to

the alleged delay in delivery of possession. 'l'hat thc com p la rn a nts

are seeking refund of the Principal Amount, intcrcst for dcl.rv rn

delivery ofpossession and Compensation.'fhat thc (ionrplaint lr,rs

been filed in total disregards to the ternrs of Spacc. ISuytrs

Agreement executed between parties. That the Respondent has

been acting and performing its obligations as per the Agrccnrcnt

and all demands raised by the respondent are as pcr the

Agreement that was willfully signed by the complaina nts. 'l'h us rhc

complaint is misconceived and not maintainablc.

Page l5 of 27
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Complaint No. 1216 o12021

l. It is submitted that the Complainants themselves havc becn a

chronic defaulter and has delayed in making paynrcnts ot

instalments on most of the occasions despite several remindcrs

Hence, the Complainants are not entitled to any rclicI wh'rtsocv('l

from this Hon'ble Authority. lt is the well settled law as hcld by thc

Hon'ble Supreme Court of India, a defaulter is not entitled to get

any equitable reliel Thus, the complaint must fail'

m. It is further submitted that this Hon'ble Regulatory Authority ha\

vide its order dated 13.09.2018 in 'M/s Sunil Paul v Parsvnath

Developers Ltd.', bearing Complaint No 29 of 2018 cxprcsslv

stated that the Complainants were not cntitled to refuncl ol the

amounts paid but was merely entitled to delay compcnsat!o11'

n. [n view ofaforementioned facts, it is submitted that thc cJplror]cd

Complaint is frivolous, vague and vexatious in nature' 'l hc

captioned Complaint has been made to iniurr: and danrage Lhc

interest and reputation of the Respondent and the Complex and

therefore, the instant Complaint is liable to be d ism issed in linr inc

o. It is further submitted that once the proiect is complctc and

Occupation Certificate has been granted on 17 02 2021 thcn no

case of refund is made out lt is further subm itted that if refund is

allowed, other buyers/ customers who have invested their hard

earned money in the Complex will suffer irreparable losscs arrrl

the Complex will never be made fully occupied if such an approach

continues. Thus, to protect the interest of one person' thc llon'blc

AdJudicating Authority can't ieopardize the intcrest o1 oth'rs \\'iro

are genuine purchasers and are not mere speculators'
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That, as already stated in the aforesaid paragraphs, thc

Complainants are not entitled to refund of the amount and thc

contents are reiterated herein and not repeated for the sakc ol

brevity. That in addition it is further subnrittcd that thc

Occupation Certificate has already been issued by thc Con)pctcnt

Authorities after due inspection and verification on 17.02.2021

and thus the project is completed in all respect anrl any orrit.r ol

refund after the completion of project will gravcly lflcct tlr(
Respondent.

That the Complainants in the preset case had booked the unit in

the year 2011 and thereafter demands as per the Spacc Buycrs

Agreement have been raised. That the paymcnt plan 
"vas

construction linked and the demands were raised as pcr the

construction. That it is pertinent to mention herc that cach ol thc

demand attracts the statutory deposits which included Scrvtct'

tax, VAT and GST as applicable. That the Responclcnt in

compliance of the statutory obligations has alrcady deposrtcti .rll

statutory dues in the State exchequer including with thc scrvicc

tax authority and GST Authority. Thus, in case this Authority is o[

the view that refund should be allowed, the samc has to aftcr'

deducting such statutory dues which the Respondent has alrc,tdy

deposited before the Competent Authorities. lt is subnrittcd that

an amount of Rs. 3,75,245.56/- has been depositcd towards

Service Tax and GST.

That in addition it is further submitted that any order o[ rctund

will also Iead to altering the records of D'ICP and ncccssarv

r.
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directions to DTCP is also required to bc issued in ortler ttr

safeguard the interest of the Respondent

That most importantly the Respondent would like to bring to thc

notice ofthe Hon'ble Adiudicating Authority that since OC has now

been received no GST will be applicable on subsequent sale of the

unit and any order for refund will autonratically lead to

cancellation of the unit which the Respondent will be entitlcd to

resell the unit without GST. Thus, in view of the above thc CS I'

Authorities and D'ICP are liable to be inpleaded in the array ol

Respondents.

It is submitted that the Complainants werc allotted comnrcrcral

unit bearing no.74-06 in 114 Avenue vide allotnrcnt lcttcr date(l

29.07.20L2-The Space Buyers Agreement was executed betwecn

the parties on "t2.10.2072. The price of the property as pcr thc

Agreement was R s.52,7 7,61'5 l- p\ts I FMS, taxes, dtrties a nd lcvics

It is submitted that all the demands havc bccn raiscd itr

accordance with the payment plan opted by the Complainants' lt

is submitted that the Complainants have been a chronic de[attltcr

That after making sincere efforts despite the torce nra;culc

conditions, the Applicant/Respondent conrpletctl the

construction and thereafter applied for the Occupancy Ccrtitic'tte

(OC) on 15.07.2020. That immediately after the receipt of thc o(l

on 77.02.2021, the Respondent Company sent a lettcr datcd

1,7.02.202L along with the statement of accounts rcqucsting th('

Complainants to come forward and clear his ducs and starl thc

process of fit outs and take possession of the ul'l it in q ucstion ' lt is

submitted that the present complaint is irrfructuous as lhL'
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complaint No. 1216 of 2021

possession stands offered to the Complainants. lt is su bm itted tha t

the present complaint has been filed by the Co m plarna nt t wrrggl('

out of his contractual obligations.

Copies of all the relevant documents have been filed and placcd on

record. Their authenticity is not in dispute. [lence, the conlplaint c,in

be decided on the basis ofthese undisputed docu ments and submrssr,rn

made by the parties.

The complainants & the respondent have filed the written subm issrons

on 30.07 .2024 & 2.9.07.2024 respectively which arc [akcn on t ccord

The authority has considered the same while delibcrating upon thc

relief sought by the complainants.

lurisdiction of the authoritY

The authority has complete territorial and subject n]attcr iurisdictrotr

to adjudicate the present complaint for the reasons given bclow.

E.l Territorial iurisdiction

As per notification no. 1./92/2017-1TCP dated 14.122017 issuctl by

Town and Country Planning Department, Haryana thc jurisdiction o[

Haryana Real Estate Regulatory Authority, Gurugram shall bc cnttru

Gurugram district for all purposes. In the present case, tllc prolutl rrr

question is situated within the planning area of Gurugratn distrtct

Therefore, this authority has complete territorial iurisdiction to dc'tl

with the present comPlaint.

E.ll Subiect-matter iurisdiction

Section 11(4)(a) of the Act, 2016 provides that thc pronrotcr slt;rll bc

responsible to the allottee as per agreement for salc. Scction I 1(4)('rl

is reproduced as hereunder:

Section 11

10.
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(4) The promoter shall-

(o) 
.be responsible for oll obligotions, responsibiltties ond lun.ttot)\

under the provisions of this Act or the rules ond regLtlotions mode
thereunder or to the ollottees as per the agreemeit Jor sale, or to
the qssociation of altottees, os the cose moy be, tll the convevunta
ofollthe opartments, plots or buildings, os the cose njoy be. to the
ollottees, or the common areos to the ossociotion ofoltottee\ or the
competent authorit!, os the cose moy be;

Section 34-Functions oJ the Authority:

344 of the Act provides to ensure complionce of the obliqotorns
cost upon the promoters. the ollottees ond the reol e<torc ogenLs
under this Act and the rules and regulotions mode thereundei.

12. So, in view ofthe provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regardjng norl

compliance ofobligations by the promoter leaving asidc conrpcn satro n

which is to be decided by the adjudicating officer if pursued by thc

complainants at a later stage.

F. Findings on the obiections raised by the respondent.
F.l. Obiection regarding force maieure conditions

13. The respondent in the present matter has raiscd the contentron in its
reply, the reasons for the delay in the construction of the projccr li)r

kind consideration of the authority to cover the said instancc in forcc

majeure clause and grant extension oftinte for calculating thc (lu c (lirtr

of possession. The respondent stated that the projcct in qucsLron r,r,,rs

launched in the year 2010 and is right on the Dwarka cxpressw(ry,

which was supposed to be completed by the State ofllaryana by thc cnd

of 2012. That the star purpose of lau nch ing the project and objccr ol rhc

Complaints buying the proiect was the connectivity of l)warka

expressway which was promised by the State Govcrnnrcnt to be

completed in the year 2012. The completion of Dwarka cxprcss!v(r!.,

which in turn affected the completion of the project in question was

beyond the control of the Respondent.

Complaint
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14. Although the term "force majeure" is not defined under the Act' 2016 or

the Rules, 2017 but the literal meaning of force majettre inclurlcs ;ttr

event that cannot be reasonably anticipated or controllcd which rrr'rv

include Act of God, orders of court or any stay by government 'l he

authority after due consideration is of the considerate view tha t thL' s't id

situation such as demonetization etc areall devoid of nreritsalldcittlnot

be considered as a force maieure as the same cannot be covercrl utrtlct'

any situation of Act of God or any stay order by court of Govt

Furthermore,itiSincumbentupontheRespondelltttldulylakcilltrl

accountallrelevantfactorspriortodeterminingandStipulatinEthCdllo

date for possession of the said project'

G. Findings on the reliefsought by the complainants'

G.I.Directtherespondenttohandoverthephysicalposscssionoltlre
unit in a habitable condition'

G.ll. Direct the respondent not to create any 3'd party rights till the

disposal of the matter by this Hon'ble authority'

G.lll' Direct the respondent not to cancel the unit till the disposal of this

matter'
G.lV, Direct the respondent to pay interest and thc prescrihcd rato for

every month of delay from the due datc of possession till thc

actuat handing over ofpossession'

G.V. Direct the respondent to pay the arrears till thc date of actual

handing over of possession and a habitable condition'

15. In the present complaint, the complainant intends to continuc with thr

project and is seeking delay possession charges as providcd undcr Iht'

proviso to section 18(1) ofthe Act Sec lB[1) proviso rcads as t'ttrdcr

''Section lB: ' Return ol omount ond compcn\oItt)n - -

1B(1) tf the promoter fotls to complete or ts unuil,le Lo !)tve

prr,"t i" of on aporLmenl plol ttt buttotttll

il:"ir',i.i ini'i *n-" on ollottee does not intend h withdrot,

irom the project, he sholl be poi'!' by the pronoLer' intct ('st lit
'eiery nonti of detay' till the honding over of the possesston

ot such rote os moy be prescribed'' 
l),rg(,21ot 27
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Clause 32 of the buyer's agreement provides fo r time pcriod fo r hn nd irrB

over of possession and is reproduced below:

"32. The compony sholl give possession of the setd unit
within 36 months of signing of this agreement or within
36 months from the dote oI stort of construction of the
said building whichever is later."

Due date of possession and admissibility of gracc period: 't'ht'

promoter has proposed to hand over the possession of the s.rrd rrnrt

within 36 months from the date of signing of agreentcnt or datc ()l

commencement of construction whichever is later. 'fhe due datc ot

possession is calculated from the date of agreement i.c., I 2. 10.20 I 2

being later. The period of 36 months expired on 12.'l 0.201 5.

Admissibility of delay possession charges at prescribed rate of

interest: The proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall bc paid, bv thr.

promoter, interest for every month of delay, till the handing ovcr oi

possession, at such rate as may be prescribed and it has heen prcscribcd

under rule 15 of the rules.

The legislature in its wisdom in the subordinate legislation undcr the

rule 15 ofthe rules has determined the prescribed rate of intcrcst.'l lrr

rate of interestso determined bythe legislature, is reasonable and il the

said rule is followed to award the interest, it will ersurc uniforrrr

practice in all the cases.

Consequently, as per website of the State Bank of lndra r.e.,

https://sbi.co.in, the marginal cost of lending ratc Iin short, N4Cl.R) rs

on date i.e., 22.04.2025 is 9.10%. Accordingly, the prescribed ratr' oi

interest will be marginal cost of lending rate +2yo i.e., I 1.100/0.

Rate of interest to be paid by complainant/allottee for delay in nraking

payments: The definition of term 'interest' as defincd undcr scctron

1.7.

18.

79.

20.

Complaint

21.
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2(za) of the Act provides that the rate of interest chargcablc fronr thc

allottee by the promoter, in case of default, shall be equal to thc ra[c ol

interest which the promoter shall be liable to pay the allottee, in casc ol'

default.

22. Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate ie., \1.10o/o by thL.

respondent/promoter which is the same as is beinB Sranted to the

complainant in case ofdelayed possession charges.

23. 0n consideration of the documents available on record and subttttssiotrs

made by the parties regarding contravention as per provisions of thc

Act, the authority is satisfied that the respondent is in contravcnl iotr ol

the section 11(4)(a) of the Act by not handing over posscssion bli thc

due date as per the agreement By virtue of clausc I I (a) of thc btryt't s

agreement executed between the parties, the possessio n oI the sa td u n it

was to be delivered within a period of 36 months from thc drtt' oi

signing of agreement i.e., 12.\0.2072 or date of conrnrenccnrenl r)l

construction i-e.,75.03.20L2 whichever is later. Accordingly, thc clLte

date ofhanding over possession calculated from the date ofagrecmcnt

being later comes out to be 12.10.2015. ln thc prescrrt casc lhe

complainant was offered possession by the respondent on ']7 02'2021

after obtaining occupation certificate dared 17 '02 2021 fronr thc

competent authority. The authority is of the considered vicw l hit thcr e

is delay on the part ofthe respondent to offer physical possession ol thc

allotted unit to the complainant as per the terms and conditions ol th('

buyer's agreement annexed bit not executed betwccn thc partrcs'

24. Section 19(10) ofthe Act obligates the allottee to take possession ol thc

subject unit within 2 months from the date of rcccipt ol occup'tttorr
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certificate. In the present complaint, the occupation certi[icarc wrs

granted by the competent authority on 17.02,20?1. 'l'hercfore, in thc

interest of natural justice, he should be given 2 months' tinrc fror.tl rhe

date of offer of possession. These 2 month s of reasonable tim e is bcin g

given to the complainant keeping in mind that even after intimarion ol

possession practically he has to arrange a lot of logistics and requisitc

documents including but not limited to inspection oI thc conrplctclv

finished unit but this is subject to that the un it being handed over ar rhc

time oftaking possession is in habitable condition. lt is further clarificd

that the delay possession charges shall be payable from the duc datc ot

possession till the expiry of 2 months fronr thc datc ol ol{el ol

possession.

25. Accordingly, the non-compliance of the mandate contained in sccrion

11(4) (a) read with section 18(1) of the Act on the pa rt of the respo n clcD t

is established. As such the complainant is entitled to delay posscssrorr

charges at prescribed rate of the intercst @ 11.10%r p.;r. u,.t,.1.

12.10.2015 till L7 .04.2027 as per provisions of section 1 8(1 ) of thc Act

read with rule 15 ofthe rules.

G.Vl. Direct the respondent to execute a proper sale deed in favor of thc
complainant,

26. Section 77 (7) of the Act deals with duties of promorer ro ger rhc

conveyance deed executed and the same is reproduced bclow:

"17. Tronskr of title.-
(1). The promoter shall execute o registered conveyonce
deed in fovour of the ollottee olong with the undivided
proportionote title in the common oreos to the ossocioton
of the ollottees or the competent outhority, os the cose moy
be, ond hond over the physicol possession of the ploL,

apartment of building, as the cose moy be, to the ollottees
and the common oreos to the ossociotion of the ollottees or
the competent authority, os the cose moy be, in o reol estote
project, qnd the other title documents pertoining thereto
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within specifred period qs per sonctioned plons as provi(led

under the local laws:

Provided thot, in the obsence of ony locol low, convayorx:e

deed in fovour of the ollotLee or the ossociotion ol Lhe

allottees or the competent outhority, os the cose moy be'

under this section sholl be carried out by the pronlo|er

within three months from dote ol issue of occuponcy

certifrcate."
27. The authority observes that 0C in respect of the proicct whorc thc

subject unit is situated has not been obtained by the rcspondcnt

promoter till date' As on date, conveyance deed cannot be exccutcd irl

respect of the subject unit, however, the respondent pronr()ter i\

contractually and legally obligated to execute the conveyanct'dcctl

upon receipt of the occupation certificate/conrpletion certilicate lrorrr

the competent authority. In view of above, the respondcnt shrll

execute the conveyance deed ofthe allotted unit within 3 mon ths [ron]

the date of this order and upon payment of requisite stanlp duty by thc

complainant as per norms of the state government'

G.VU. Direct the respondent not to ask for anything which is not a part

ofthe buyer's agreement and not demand any charges like HVAT' csT'

holding charges.
28. The reipondint shall not charge anything trom the conrpl;rinant rvhtclr

is not the part of the buyer's agreement'

G,VIII. Direct the respondent not to charge maintcnancc chargcs till

actual handing over ofpossession and a habitable condition'

29. The authority observes that maintenance charges are applicable lront

the time a flat is occupied, its basic motive is to fund operations relatc'l

to upkeep, maintenance, and upgrade of areas which are not diroctlv

under any individual's ownership Accordin8ly' the responclcnl ts t'tght

in demanding maintenance charges at the ratc agreed in tlrc IlllA onco

the offer ofpossession is made to the complainants'

H. Directions of the authority
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30. Hence, the authority hereby passes this order and jssucs thc follor.ving

directions under section 37 of the Act to ensure compliancc ol

obligations cast upon the promoter as per the function entrustcd to Ihe

authority under section 34(0:

a. The respondent is directed to pay the interest at the prcscrilrcd

rate i.e. 11.10 0/o per annum for every month of dclay on thc

amount paid by the complainant from the due date of possessron

i.e., 72.10.2015 till 17.04.202I i.e., expiry of 2 monrhs lronr rhc

date of offer of possession (1 7.02.202 1 ).

b. The respondent is directed to hand over thc actual physicrl

possession of the unit to the complainant within 2 ntonths frorn

the date of this order after clearance of ou tstand ing du cs.

c. The rate ofinterest chargeable from the allottees by the pronrolcr

in case of default shall be charged at the prescribed rarc r.c.,

77.1.0% by the respondent/promoter which is the san.re, rato ol

interest which the promoter shall be liable to pay the allottccs, irl

case of default i.e., the delayed possession charges as per scction

2[zal of the Act.

d. The complainants are directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

e. The respondents are directed to pay arrears o[ interest accrucd

within 90 days from the date of order of this order as per rule

16(2) ofthe rules.

f. A period of90 days is given to the respondent to conlply wirh thc

directions given in this order and failing which legal consequences

would follow.

Pagc 26 ol 2?



ffi&
HARERA
GURUGRAM Complaint No. 1216 of 2021

The respondent is directed to execute thc convcv,rncc riccrl ol r lr,.

allotted unit within 3 months from the date of this order upon

payment ofrequisite stamp duty by the complaina n t as pcr nornts
of the state government.

h. The respondent shall not charge anything frorn thc conrplajniint
which is not the part of the buyer,s agreement.

31. Complaint stands disposed oi
32. File be consigned to registry.

(Ashok Sa
VI

Memb
(Viiay KulFar Goyat)

ltr
(Arun Kumar)

Chairperson
Haryana Real Estate Regulatory Authoriry, Gurugranr

Datedt 22.04.2025

t.

Member
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