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GURUGRAM

Dateofdecision: 15.O4.2O2s

ORDER

This order shall dispose ofboth the complaints titled as abovc filcd bclort,rhrs

authority in form CRA under section 31 of the Real llstate (Regul,rtron .rnrl

DevelopmentJ Act,2076 (hereinafter referred as "the Act") read with rulc 2u ot

the Haryana Real Estate (Regulation and Development) RLrlcs, 2017

(hereinafter referred as "the rules") for violation of section I 1(4)(a) ot rhc Acr

wherein it is inter alia prescribed that the promoter shall be rcsponsiblc for all

l'].rgc I ot 26



2.

HARERA Complaint No 2327 of 2023 an1,

ors
MGURUGI?A[\/
its obligations, responsibilities and functions to the allortecs as pcr rht,

agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature an(i thc

complainant(s) in the above referred matters are allottees of the proicct,

namely, "Ansal Hub 83 Boulevard" (group housing colony) being tlcvclolrt,ci lrv

the same respondent/promoter i.e., M/s Ansal Housing Limitcd and Sanr),ak

Projects Pvt. Ltd. The terms and conditions of the buyer's agrcenrcnts, firlcrtrnr

ofthe issue involved in all these cases pertains to failurc on thc p,trt ol rhe

promoter to deliver timely possession of the units in qucstion, sct.krDg rrn,.rrr1

of delay possession charges along with intertest.

The details of the complaints, reply to status, unit no., date, of agrccrnurt

possession clause, due date of possession, total sale consideration, total pirr(l

amount, and relief sought are given in the table below:

3.

Project Name and
Location

"ANSAL HUB 83 B
Sector-83, cu

Possessioo Clause: 30

"30.The Developer sho olfer possession of the Unit within 42 t

all the required ssnctions ond approvol sonctions ont
commencement ofconstruction, whichever is loter subject ,

by the Buyer ond subjecttoforce mojeure circumstonces os de
there sholl be o groce period of6 months ollowed to develop

of42 months os obove in olfering the possession olthe unit."

ffi
Complaint No. cR/2327 /2023 cR/2942/2O2

G170 adrireas;
580 sq. ft.

[pc. 24
complaintl

Unit no. and
area
admeasuring

F-124 admeasuring
306 sq. fr.

lpg. 25 of
complaintl

Date ofbuilder
buyer
agreement

14.01.2015

lpg. 25 ol
comDlaintl

31.12.201,4

lpg. 20
complaintl

OULEVAR D "

ruSram.

months Jrom the obtoining
d opprovol necessory k)r
to timely plyment ololl du!'\
scrihed tn clouse.ll t.utLhrl
er over and obove tht' Dar trtl

fEmphasis supplicd)

3
.nng

of

ol

cR/s788/2o2i

C-064 admeasunng
450 sq. tt.

lpe l8 nl
complaintl

08.01 2015

Ipe. 14 ,)l
compla intl

l'age 2 ol 26



ffiHARERA
Sounuonnnr

Date of transfer
in favour of
complainant

31.12.201,ADue date of
delivery of
possession

74.01.2019

Sale
Consideration
tsc)

<28,78,627 /-
lpg. 48 of

complaintl

<7 9 ,54,7 00 / -

lpC. 24 of
comDlaintl

Total Amount
paid by the
complainant(s)(
AP)

<26,40,289 /- 127 ,10 ,9-10 / -

Not offeredOffer of
possession

Not ofFered

Reliefsought 1, DPC.

2. Possession.
3. Litigation cost.

1. DPC,

2. Possession.
3. Refund of Pl,C
4. CD.

20.06 20.t9
fpg. 12 01

complaintl
0u.0I 2019

The aforesaid complaints were filed by the complainants against the promotcr

on account ofviolation of the builder buyer's agreement executed bctwccn thc

parties in respect of said unit for not handing over thc posscssion lrv tht, r]rrt.

date, seeking award ofdelay possession charges along with interest.

It has been decided to treat the said complaints as an application lor non

compliance ofstatutory obligations on the part of the prol]totcr/ ri:sp0Irlcnr rn

terms of section 34(0 of the Act which mandates the authority ro cnsLlru

compliance of the obligations cast upon the promoters, the allottcc(sJ arrrl thc

real estate agents under the Act, the rules and the regu lati0n s nrad c thc ri,trn ci t,r

The facts of all the complaints filed by the complainantIsJ/allottcc(s)drc irl:,o

similar. Out of the above-mentioned case, the particulars of lcarl c,rst

CR/z327/2023 Sunito Lamba &anr. V/sAnsal Housing Limited ond Somyok

Projects Pvt Ltd. are being taken into consideration [or detcrnrining tht, r ighrs

of the allottee(s) qua delay possession charges along with intcrcsl ;r1r(l

compensation.

1l7,2s.7oo l
lpS. 18 ot
complaintl

<25,25,099 /

Not oflercd

1. DPC,

2. Posscssron
3.l,rtigation cost

4.

6.

Complaint

Page 3 ot 26
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A.

*HARERA
ffi aIRUGRAu
Proiect and unit related details

The particulars ofthe project, the details ofsale consjderation, thc arrount p.rrrl

by the complainant[s], date of proposed handing over thc posscssion, dclrrr",

period, if any, have been detailed in the following tabular form:

CR/2327/2023 Sunita Lamba & onr. V/s Ansal Housing Limited ond
.t(7 T roiects Pvt. Ltd,

S. No. Particulars Deta ils

1. Project name and location Ansal Hub B3 Boulevard,

260"c.es2. Project area

3. Nature of project Commercial Project

4. RERA

registered/not registered

Registered

09/2018 Dated 08.01.20 I

5. DTPC license no. & validity

status

License No.71of2010 da

6. Date of execution of buyer

aSreement

14.01.2015

Ip9.25 ot complainrl

7. Unit No. F-124

[pg. 27 of compla intl

B. Unit area admeasuring 306 sq. ft.

[pg.27 ol complainr]

9. Possession clause Clouse 30 oI BBA

The Developer sholl offer c

period of 42 months ,

execution oJ ogreement.
from the date oI obaoin
sqnctions ond opprov

conmencement of consLr

loter, further there sholl
months ollowed to the deve

the period of42 months

75.12.201410. Date of commencement of
construction as per Customer

Sector 83 Curugranr

ted 15.09.2010

' of the uniL uny LiDr.

Jrom the dote ol
t or within 42 months
ining oll the requtr cLl

'tvol necessur\ lr tr

lruction. whtL hcvtr r;

lbe o qroce pert)tl 6

veloper over ond obr)rt

Complaint No. 23 27 o1202:t ,rnd

l).rgr 4 ,Jr 26



ffiHARERA
ffi,eunuennl,r

ledger dated Z+.OS.ZOfS at p"ge
52 ofcomplaint

11. Due date of Possession 74.0L.2019
(Calculated from the c

Agreement being latet
(Grace period of6 mo

unqualified).
12. Sale consideration 129,97,768/.

[As per customer led

p9.52 of complaintl

13. Total amount paid by the

complainanl

< 12,87,303/-

Paid 42 % of rhe 'l's(l

[As per customer Icdg

p9.51 ofcomplaintl

14. Addendum executed between

R2 & complainant

17.07.2023

[pg. 24 ofshort affida

15. Offer of Possession NA

16. Occupation Certificate NA

date of Executton of
)r)

lnths is allowed hcing

ger datcd 24.05.20l5 ar

cr dated 24.05.20I 5 al

B.

8.

vit filed by R2l

Facts ofthe complaint

The complainants have made the following submissions in thc contplaint:

a. That the present complaint is being filed by thc Contplainants againsr rht,

Respondents as the Respondents have, in a pre-planncd nranncr, chc.rrt,rl

and defrauded the Complainants of their hard-earned nroncv and h,rvc

rendered deficient services by not providing possession of thc llr)r( No l.

124, measuring 306 Sq. Ft. in the project known as "Ansal ltub 8.1

Boulevard" Sector-83, Gurugram.

b. That the fact of the matter is that the Complainants wcre approachcd bv

the authorized marketing representatives /authorized real estate dealer of

Respondents named Karan & Company, having its office ar C-:10, NI)Sl]- 1,

New Delhi - 110049 and business agents of the Respondcnrs to purch,rsr

Complaint No. 2327 o12023 an(i

ors.

Page 5 ol 26



HARERA
RGURUGRAI/

Complajnt No. 2327 ol 202.1 rnL)

ors

a commercial Unit from the Respondents. The representatives of the
Respondents claimed that the Respondents had completed sevoral rc.rl

estate proiects and that they were one of the most rcspccted namcs in t h(.

real estate industry. They further stated that the Respondents had all tho
requisite permissions for this particular residential project, which h;rci

been launched under the name and style of ,,Ansal llub tJ-j lloule,,,.rrrj .

Sector-83, Gurugram. The representatives assured the Complajnants that
the Respondents had already commenced the construction of the abovc_

mentioned project and that the Complainants could purchase a S hop/ tJ rr rt

to ensure that the Complainants get possession within 42 months

excluding six months grace period as mentioned in the Agrceurcnt. Copy ol

Commercial Unit Buyers Agreement is annexed herewith.

c. That on believing the assurance given by thc Rcspondcnrs, rhc

Complainants in their meeting with the representatives and authorize(l

agents of the Respondents agreed to purchase Unit No. I.'-124, n)casLrnng

306 Sq. Ft. in the project known as "Ansal Hub 83 Boulevard,,sector-U:1.

Gurugram @ Rs.9595/- per sq. ft. Total cost ofthe Conrmercial Unir is Rs

28,1A,627 .20 /- after deducting the discount.

d. That the Complainants along with Co-applicant Mr. llavi Ral S/o Karan

Singh entered into a Builder Buyer's Agreement on dated 14.01 .201 5 with

the Respondents in respect of the above said contmercial Unit. 'l hat thc

Complainants gradually came to realize that the promises of tirncly

possession of the above Commercial Unit wcrc nothing but l;rlsc

assurances and misrepresentations on the parts of the Responclents.

There has been a situation where the Respondents havc failed to dclivcr

possession of the constructed Commercial Unit as pcr thc schcdulo rl).rr

Page 6 ol26



SHARERA
ffi arnLrennttr

had been promised by the Respondents within 42 months excluding six

months grace period.

e. That it was at this stage that the Complainants again cont.rctc(l tlro
representatives of the Respondents to find out status of Commercial Untt

handing over. The Complainants sought information on the tentativr.

timeline for possession by way of a clear and fjrm assurancc bv rhi.

Respondents that they shall complete the project on tirre. Much [o hrs

dismay, the Respondents refused to provide any such assurance.

That to provide an instance of the ground reality of the status of progrcss

of construction at site, it is brought to the attention of this Hon'blc

Authority that the Respondent's raised demands were all pronrptly p,rrd bv

the Complainants as it reflected from the annexed reccipts and othcr

documents, which clearly shows that the Complainants have been making

timely payments in good faith all along.

That it is abundantly clear by the act and conduct of the Respondorts th.rr

they have not only defrauded the Complainants, but also havc violarcd the

terms ofthe Builders buyer agreement by not offering possession withrl
time framed. It is apparent that the Respondents have providcd dclrcrer)t

services, is guilty of unfair trade practices, and has planned to lleecc thc

Complainants of their hard-earned money in a well-dircctcd and prc

planned manner.

That the actions of the Respondents are violative of the principles ol

natural justice and the services rendered are deficient, malafidc, unf;rrr,

unjust and illegal as have been shown in the preceding paragraphs. 't he

said practices are against the tenants of ethical business and are Ijablc t0

be severely deprecated by this Hon'ble Authority.

h.

complaint No. 2327 of 2023 and

PaBt 7 ol26



HARERA Complaint No. 232 7 oi 202.i .rncl

C.

9.

ffiGURUGRAM
i. That the Respondents have caused monetary losses to the (:omplainants

and has denied her the right to enjoy the property. liven more danragrng,

they have caused immense mental agony, confusion, insecuriry and pain to
the Complainants.

i. That the Complainants have also further incurred costs towards thc
legal/documentation and other expenses due to no fault of her owlr. .l.h.rr

the Complainants have until date deposited Rs. 26,40,289.66/ |)
furtherance of the Commercial Unit agreement with the Respondents.

However, the Respondents has failed to deliver/offer possession of his

allotted Commercial Unit to the Complainants with jn thc stipulatcd r inro

k. That the Respondents had already paid entire required sale consideration

amounting to Rs.26,40,289.66/- despite receiving the said anrount, rl.rc

Respondents has knowingly, intentionally and delibcratcly nor dclivcrcrl
the possession ofthe said Unit and also not executing the Conveya nce I)ccrl

of the said Unit.

l. That the act and conduct of the Respondents amounts to grave dcficrcnr.y

in service and unfair trade practice ofthe highest degree. The Rcspondc nts

has caused great mental agony and physical harassnrent to tlle

Complainants. The Complainants has paid such a huge amount altcr

collecting her life's savings for her future prospcctus. .l.hdt 
rhc

Respondents are guilfy of deficiency in servicc as pcr n ct. .l 
ho

Complainants has suffered on account of deficiency in service [)y th(,

Respondents by not deliver the possession of the Commercial Unrt ol thc

Complainants within time.

Reliefsought by the complainants:

The complainants have sought following relief(s): -

l'agc 8,,1 2fr



ffilABElA
ffieunuenntr,l

Complajnt No. 2327 ol202.t and

ors

a. To direct the Respondents to deliver the possession of Commcrcial

with penalty for delaying the possession at the prevailing rare

Authority.

b. To direct the respondents to execute the conveyance deed of the

said unit.

Spacc

by thc

above

c. Cost of Litigarion ofRs. Z,00,0OO/-.

10. On the date of hearing, the authority explained to the respondcnt/ pron)orcr

about the contraventions as alleged to have been committcd in rclatioD to
section 11(4) (al oFrhe act to plead guilly or not ro plead guilty.

D. Reply by the respondent no. 1.

11. The respondent has contested the complaint on the following grounds:

a. That the complainants had approached the answering Responrlent lirr

booking a shop no. F-124 in an upcoming project Ansal lloulcvard, Scctor

83, Gurugram. Upon the satisfaction of the complainant regar(ling

inspection of the site, title, location plans, etc. an agrecment datcd

74.01..2075 was signed between the parties.

b. That the current dispute cannot be governed by the RERA Acr.20t6
because of the fact that the builder buyer agreement signed hetween rhc

complainant and the answering Respondent was in thc ycar 201S. lt rs

submitted that the regulations at the concerned time period would

regulate the project and not a subsequent legislation i.e. REt{A Act, 20 16. Ir

is further submitted that Parliament would not makc thc opcration o, ,l

statute retrospective in effect.

c. That the complaint specifically admits to not paying necessary dues or thi,

full payment as agreed upon under the builder buyer agrccmcnt lt rs

submitted that the complainant cannot be allowed to takc advan tagc ol h rs

own wrong.
I).r9(] 9 ol 26



ffi HARERA
ffi,eunuennt'r
d.

Complaint No. 2327 ol202.l .tnt1

ors.

That even if for the sake of argument, the averments and the plead ings rrr

the complaint are taken to be true, the said complaint has becn prcfcrrcci

by the complainant belatedly. The complainant has admittedly filod rho

complaint in the year 2022 and the cause of action accrue on 05.01.20l9
as per the complaint itself. Therefore, it is submitted that thc conrplaint

cannot be filed before the HRERA Gurugram as the same is barred bv

limitation.

That even if the complaint is admitted to be true and corrcct. th(,

agreement which was signed in the year 2015 withouI coerciorr or any

duress cannot be called in question today. It is submitted that thc burlcit.r

buyer agreement provides for a penalty in the event of a delay in grvrng

possession. It is submitted that clause 34 of the said agreement provirlcs

for Rs.5/ sq. ft. per month on super area for any delay in ollcrrng

possession of the unit as mentioned in Clause 30 of the agrcentent.

Therefore, the complainant will be entitled to invoke the said clause ,rnci rs

barred from approaching the Hon'ble Commission in ordcr to .rlrcr th(.

penalty clause by virtue of this complaint more than B years altcr rt w.,rs

agreed upon by both parties.

That the Respondent had in due course of tinre obtainecl all rrecess.rrr

approvals from the concerned authorities. Similarly, the approval firr

digging foundation and basement was obtained and sanctions [r.onr rhc

department of mines and geology were obtained in 2012.'l hus, rhc

Respondents have in a timely and prompt manner ensured that thL.

requisite compliances be obtained and cannot be faulted on giving delaycd

possession to the Complainant.

That the answering Respondent has adequately explained thc dclay lr is

submitted that the delay has been occasioned on account ofthings bevonrl
I).rg(, l0 r,r 2(,



t.

h.

k.

HARERA
GURUGRAII
the control of the answering Respondent. It is further submittcd that thc
builder buyer agreement provides for such eventuarities and thc causc l.r
delay is completely covered in the said clause.,l.he Respondcnt ought to
have complied with the orders of the Hon,ble High Court of punjab and
Haryana at Chandigarh in CWp No. 20032 of 2008, dated 16.0./.2t)1.2.

31.07.2072, 21,.08.201.2. The said orders banned thc extraction ot wirtL.l

which is the backbone of the construction process. Similarly, the conr pla rnt
itself reveals that the correspondence from the Answcrjng llcsl)ondcnt

specifies force maieure, demonetization and the orders of the H on,b lc NC.l.

prohibiting construction in and around Delhi and the C0VID _ l9 pa ndc nr ii

among others as the causes whjch contributed to th e sta lling of th c 1r rolct r

at crucial iunctures for considerable spells.

That the answering respondent and the complainant adnlittcdl_v h.rve

entered into a builder buyer agreement which provides for the cvcnt ol

delayed possession. It is submitted that clause 31 of the builder buycr

agreement is clear that there is no compensatjon to be sought bv tht,

complainant/prospective owner in the event of delay in posscssron.

That the answering Respondent has clearly provided in clause 34 the

consequences that follow from delayed possession. It is submitted that rhc

Complainant cannot alter the terms of the contract by prcfcrring rr

complaint before the Hon'ble HRERA Gurugram.

That admittedly, the Complainant had signed and agreed on Builclcr Iiul,cr
Agreement and upon perusal of the said agreement would show that jt js ,r

Tripartite Agreement wherein M/s Samyak pro,ects pvt. Ltd is also a parry

to the said agreement.

That the perusal of the Builder Buyer Agreement at page 3 would show

that M/s Samyak Proiects Pvt. Ltd not only possesses all the rights ,rnd
Pagc 11 of 26
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HARERA
MGURUGRAI/

Complaint No. 2327 o12023 anLi

ors.

unfettered ownership ofthe said land whereupon the proJCCt nanrcly Ans.)l

boulevard, Sector 83 is being developed, but also is a rlcvclopcr in thc s,rrtl

project. That the operating lines at page 3 of the Builtlcr lluycr Agrcolllcnr
are as follow: "The Developer has entered into an agrcemcnt with fhc
Confirming Party i.e M/s Samyak projects pvt. Ltd. to jointly promorc,
develop and market the proposed project being developcd on thc lancj us

aforesaid-"

l. The said M/s Samyak project pvt. Ltd. in terms of its arrangcmcnt lvrrh rhc

respondent could not develop the said project well within Iime as was

agreed and given to the respondent, the delay, if any, is on the part ot M/s
Samyak Project Pvt. Ltd. not on the part of responcient, bccaust, rht,

construction and development ofthe said project was undertaken by M/s
Samyak Project Pvt. Ltd. That in an arbitral proceeding belore thc Ltl.

Arbitrator Justice A.K Sikri, M/s Samyak project pvt. has takcn ovcr thc
present project the answering Respondent for completion ol thc projc( I

and the Respondent has no locus or say in the prescnt proicct.

E, Short affidavit filed by respondent no. z

12. The respondent has contested the complaint on the following grounds:

a. Respondent No.2 i.e., Samyak projects pvt. Ltd. (Landowner) aDrl

Respondent No.1 i.e., ANSAL Housing Contructions Ltd. (l)eveloper/ Al .)

entered into a Memorandum of Understanding dated 12.04.20.1 3

(hereinafter referred to as "MoU") in respect of construction and

development of a Project known as ANSAL UOULEVAITD 83 [hcrer rrlrer

referred to as "said Project"), situated on a land admeasuring 2.60 acrc.s

(equivalent to 20 Kanal 16 M arlas), situated in Vjllage Sih i, l'ehs il & Dis( n{rr

Gurgaon in Sector- 83 of Gurgaon, Manesar fornring a parr of l.iccnsc No

113 of 2008 dated 01.06.2008 and License No.71 of 2010 datt,rl
Pagt' l2 nt 26
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ffiHABEIA
s' eunuenavr

d.

C.

15.09.2010. As per the said MoU, the Respondenr No.1 bcing the

Developer, made sales ofvarious Units to the Allottee(s), executcd Ilurldu.
Buyer Agreement(sJ with Allottee(s) and also rcceivcd sale considcr.rrron

amount from the Allottee(sJ.

As Respondent No.1 failed to Fulfill its obligation under the said Mo[] arrri

construction ofthe said Project was substantially delaycd. Thcrclore, 11rrt,

to abject failure of Respondent No.1 to perform its obligations under the

said MoU and to construct the said project, the Respondent No.2 being left

with no other option, terntinated the said MoU vidc Tcrnrinarron Notrcr

dated 10.11.2020.

The Respondent No.2 also published a public Notjce in the newspapt,r

dated 16.12.2020 informing the public at large about the ternunation ot

said MoU by Respondent No.2 due to breach of the tcrnrs of MoU bv rhc

Respondent No.1.

The Respondent No.1 challenged the termination of MoU before the.

Hon'ble High Court of Delhi in OMP (tl (COMM) No.43 t of 2020 in tht,

matter titled as "Ansal Housing Limited vs. Samyak I)rojccts I)rrv.rr0

Limited" under Section 9 ofthe Arbitration and Conciliation Act, 1 996. 't hc

Hon'ble High Court of Delhi was pleased to refer the matter ro Arhitrirrion

and appointed Justice A.K Sikri, (Retired ludge of Sr-rprcnrc 0oLrr-t) ,rs thc

Sole Arbitrator and appointed Local Commissioner.

The Learned Arbitrator rejected the prayer ofRespondent No.l [or stay or]

the termination ofMoU and directed the Respondent No.1 to handovcr rh(,

possession of said Project on 1,4.70.202'l to Respondent No.2 for taking

over the balance construction of the said Project. The Learned Arbitrator

vide Order dated 02.09.2022 held that Respond en t No.2 slra ll a lso hc lr lt

e.

Complaint No. 2327 o1202..1 and
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HARERA
ffiGUI?UGRAM

to approach the allottees and demand and/or collect monies from them in
respect of their Units.

f. It came to the knowledge of Respondent No.2 that Respondent No.t hirs

done several dummy transactions by creating fake profiles of allottccs.

Thus, the Respondent No.2 issued Notjce dated 04.0S.2023 to rhc
Complainant for verification of the Complainant and legitin)acy ol lhc
transaction undertaken by Respondent No.1.

g. Since Respondent No.1 is registered as ,promoter, in respect of thc saiLl

Project with the Real Estate Regulatory Authority ("RDRA"), Iicspond(,nl

No.2 requires a No Objection Certificate from the Allottees for the purpose

ofcarrying forth the development ofthe said pro1ect and obtain ncccssary

permission from the RERA. Therefore, in order to changc thc l)cvclopt,l.ol

said Pro,ect, the Respondent No.2 required written consent of thc allotrccs

of said Project. In this regard, Respondent No.2 issued Norice darod

26.05.2023 and 03.08.2023 requesting the Complainant ro siBn th(,

Addendum Agreement with Respondent No.2 to accept and acknowlcdgc

Respondent No.2 as the new Developer.

h. Respondent No.2 has proceeded to commission experts who arc in th(.

process of determining the status ofthe construction and the further stcps

/ construction necessary to complete the project, Respondent No.2 rs

making its best endeavours to ensure that the progrcss of thc sard l,ro;cr r

can be fast tracked. However, the pace of developntent oI saicl [)rojcr:t rs

being affected by frivolous and premature challenged bcing nradc ag.rrnsr

the efforts of Respondent No.2.

13. Copiesofall the relevant documents have been filed and placed on record. 'l herr

authenticity is not in dispute. Hence, the complaint can bc dcci(led on lhc b,)sr\

of these undisputed documents and submission made by the parties.
Page l4 ol 26
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HARERA Complaint No.2327 of 202.t,rnd

MGURUGRAM
14. The written submissions filed by the parties are also taken on rccord. .l,hc

authority has considered the same while deliberating upon the relief sought by

the complainants.

F. Jurisdiction of the authority

15. The application of the respondent regarding rejection of complaint on ground

of .iurisdiction stands rejected. The authority observes that it has territoriar as

well as subject matter jurisdiction to adjudicate the prescnt conrplaint lor the

reasons given below.

E. I Territorial iurisd iction

16. As per notification no. 1/92/2077-lrTcp dated t4.12.2017 issued by Town antl

Country Planning Department, the iurisdiction of Real Estate IlcgLrlatorv

Authority, Gurugram shall be entire Gurugrant District for all purgrost rrrllr

offices situated in Gurugram. In the present case, the project in qucstton rs

situated within the planning area of Gurugram District. I'hcrcfurr,, thir
authority has complete territorial jurisdiction to deal with thL, prcs(,nt

complaint.

E. II Subiect matter iurisdiction
17. Section 11(a)(a) of the Act, 2016 provides rhar the promorcr shall bc

responsible to the allottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 71

(4) The promoter shqll-
(a) be responsible for oll obligotions, responsibitiLies ond

functions under the provisions of this Act or the rules ond
regulotions made thereunder or to the ollottees os per the
agreement for sole, or to the ossociotion ofollottees, os the cose moy
be, till the conveyonce of oll the oportments, plots or bullrlinps, os
the case moy be, to the ollottees, or the common oreos to the
ossociotion ofollottees or the competent outhority, os the cose moy
be;
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Section 34-Functions of the Authority:
34(l) of the Act provides to ensure compliancc ol-the oblillott.)ns
cost upon the promoters, the allottees ond the real estote aoent\
under this Act and the rules ond regulotions mode thereunde;.

So, in view of the provisions of the Act quoted above, the a u thority has cont plcl e

iurisdiction to decide the complaint regard ing non-conrpliance of ob lrga t io n s br",

the promoter leaving aside compensation which is to bc decidc(l by tho
adjudicating officer ifpursued by the contplainants at a later stage.

Findings on the relief sought by the complainants.
G.l, To direct the Respondents to deliver the possession of Commercial Space

with penalty for delaying the possession at thc prevailing rate by tlre
Authority.

In the present matter the complainantwas allotted u nit no. Ir- 1 24, adn)cilsu riDg

306 sq. ft. in the project "Ansal Hub 83 Boulevard,,Sector g3 by the respondent -

buifder for a total sale consideration of {28,18,6 27 /- and thcy havc paid ; srrnr

of 126,40,289/-. A buyer's agreement dated 14.01.2015 was executcd bet\r,cen

the complainant and respondent no. 1 wherein respondent no.2 was thc

confirming party. As per clause 30 of the BBA, respondent no. I was oblig.rtcrl

to complete the construction ofthe project and hand over thc posscssion ol tl)c

subject unit within 42 months from obtaining all the required sanctions and

approval sanctions and approval necessary for com mencentent oI co nstruct ion,

whichever is later. The period of 42 months is calculated fronr rhc darc ol

agreement i.e., 14.01..2075 as the date of commencement of construction is not

known. The period of 42 months expired on 14.02 .2018. As far as gracc pc riori

of 6 months is concerned the same is allowed being unqualified. Accorciinglv

the due date of possession comes out to be 14.01.2019. '[he occup.rtl(rrr

certificate for the project has not yet been obtained from tl.]c con)pcrcllt

authority.
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79. As per the BBA, respondent no. 2(land owner) and respondent no. 1 (dcvclopr:r )

entered into a MoU dated 12.04.2013 whereby the development and marketing

of the project was to be done by the respondent no. I in tcrnls of rhc

Iicense/permissions granted by the DTCp, Haryana. Upon failure of respondeDr

no. 1to perform its obligations as per MoU and complete the constructjon ofthc
proiect within the agreed timeline, respondent no. 2 terminated the said N4otl

vide notice dated 10.11.2020 and issued a public notice in newspapcr lor

termination ofthe MoU. The matter pursuant to the dispute was referrcd to thc

Delhi High Court under section 9 ofthe Arbitration & Conciliation Acr. I 996 and

vide order dated 22.01.2027 Hon'ble High Court of Delhi appointed rhe H on,btc

Justice A.K. Sikri, former Judge of the Hon'ble Supreme Court of India as a sole

arbitrator of Arbitral Tribunal.

20. The complainant i.e., Ansal Housing Pvt. Ltd. in the petition sought v.r11oLrs

reliefs including to stay the operation of the termination lcttcr daterl

10.-1.1..2020 and the public notice dated 76.72.2020 rill rhe final arbirral awxr(l

is given. The Arbitral Tribunal vide order dated 3l.0B.2O21gra nted no stny on

termination notice dated 10-71.2020 and no restraining order in this rcgard

was passed against the M/s Samyak Projects Pvt. Ltd. Further, vidc ordcr darcd

73.10.2027 of the sole arbitrator respondent no. 1 was d irected to ha ndovc r t h r
aforementioned project to the respondent no.2. Following the directive

outlined in the order dated 13.70.2021of the sole arbitrator, respondent no. I

handed over the project to respondent no. 2 via a posscssion lcttcr d.rt('(l

14.10.2027, for the purpose of undertaking the rentaining construction tasks.

Subsequently, on 02.09.2022, the Sole Arbitrator directed respondcnt no. 2 to

finalize the project within the stipulated timeline, specifically by the coDclusron

of June 2023 and to collect funds from the allottees with a condition thi)t rhc

amount so collected shall be put in escrow account.
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21. The authority is of the view that the builder buyer agreemen t datcd 14.01.2015

was signed by the complainants and the respondent no. 1. The respondcnt no.

2 is a confirming party to that BBA. In the builder buyer agrcement datcd
1,4.01.201,5 it was specifically mentioned that respondent no. 2(lanti owner.)

and respondent no. 1(developer) entered into a MoU dated 12.04.2013

whereby the development and marketing of the project was to be done by thc
respondent no. 1 in terms of the license/permissions granted by the DTCp,

Haryana. Although the respondent no.Z i.e., Samyak projects pvt. Ltd. canccllc(l

the agreement vide termination notice dated 10.11.2020 and thc nrattcr rs

subjudice before the arbitral tribunal appointed by Delhi High Court vicle ordc r

dated 22.01.2027. It is relevant to refer the definition of the term .l)ronrorcr,

under the section 2(zk]of the Real Estate (Regulation and Developnrent) n ct,

201.6.

2. Definitions.-
(zk) "promoter" meons
(i) o person who constructs or causes to be constructed on
independent building or a building consisting of oportnents, or
converts on existing building or o port thereofinto apertmeDts, for
the purpose of selling oll or some of the oportments to other
persons ond includes his ossignees:or
(i0 o person who develops lond into q project, whether or noL
the person also constructs structures on ony of the plors, for the
purpose ofselling to other persons oll or some of the ploLs in the
said project, whether with or without structures thereon; or
(iii) xxxxxxxx

22. TheauthorityobservesthatlandowneriscoveredbythedefinitionoIpronrotcr

under sub clause (i) or (ii) of sectio n 2(zk). A person who constructs or causcs

to be constructed a building or apartments is a prontoter if such building or

apartments are meant for the purpose of selling to other persons. Sintilarty, l
person who develops land into a project i.e., land into plots is a pronrotL.r llr

respect ofthe fact that whether or not the person also constructs structures on

any of the plots. It is clear that a person develops land into plots or construcrs
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building or apartment for the purpose ofsale is a promoter. I'he words, ,,causes

to be constructed" in definition of promoter is capable of coverrng thc
landowner, in respect ofconstruction ofapartments and buildings. Therc nray

be a situation where the landowner may not hirnselfdevelopg la nd into plots or
constructs building or apartment himself, but he causes it to be constructcd or
developed through someone else. Hence, the landowner is expressly covo-crl

under the definition ofpromoter under Section 2 (zk) sub clausc Ii) and (ir)

The Authority further observes that the Occupation Certificate fbr the projecr

has not yet been obtained and that the proiect has since becn transfcrrccl to
Respondent No. 2, who now assumes the responsibility lor its complcrion Irl
light ofthe fact that the project is currently the subject ol arbitral procccdrngs

and the final arbitral award has not yet been rendered, jt is not feasible at t h is

stage to ascertain the precise apportionment of financial liability anrong thc

respondents. Accordingly, in view of the foregoing, the liability arising undr.r

Section 18(11 of the Act and the applicable Rules, as read wjth the tcfl s oi rhc

Builder-Buyer Agreement, shall be borne by Respondent No. I and llL.spond(,nl

No.2 jointly and severally. The responsibility for handing over possession ot

the unit shall rest solely with Respondent No. 2.

The complainants intend to continue with the project and arc sccking dclal.

possession charges interest on the amount paid. proviso to sectjon 1B provi(les

that where an allottee does not intend to withd raw lronr thc p roject, h e sh.r ll bi,

paid, by the promoter, interest for every month of delay, till the hand jng ovcr ()l

possession, at such rate as may be prescribed and it has been prescribed undcr

rule 15 ofthe rules:

"Section 78: - Return ofamount ond compensotion
1B(1). lf the promoter foils to complete or is unoble to give
possession ofan qpartment, plot, or building. -

24.
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(o) in accordonce with the terms ol the agreemenL for sole or,
as the cose moy be, duly conpleted by the dote specifierl therein.
or
(b) due to discontinuonce of his business os o eleveloper on
account of suspension or revocotion of the registration under this
Act or for ony other reoson,
he shqll be liqble on demand to the qllottees, in cose the
ollottee wishes to withdraw from the project, without preju(ltce to
ony other remedy ovoiloble, to return the omount received by
him in respect oI thot opartment, plot, building, os the case
may be, with interest ot such rote os moy be prescribed in this
behalf including compensation in the monner cts provtcletl untler
this Act:

Providecl thot where on ollottee does not intend to.h,ithtlro$, lront
the project, he sholl be poid, by the pronoter, tnterest for rvtrt.
month ol deloy, tillLhc honding over oftheposr.,'srn, ttt \uLD tt ..

as may be prescribed."

(tmphos6 supt)lEd)

25. Clause 30 of the builder buyer agreement (in short, agreement) provides for

handing over of possession and is reproduced below:

30. The developer sholl offer posjesstor of the unit within 42
months from the obtaining oll the required sonctions ondqpproval sonctions and opproval necessory Jor
commencement of construction, whichever is loter subpcl ta
timely payment of oll dues by the Buyer ond subject to force
mojeure circumstances as described in clouse 3,. f'urther there
sholl be o grace period of 6 months allowed to developer over
ond above the period of 42 months os above in offering the
possession of the unit."

26. Due date ofpossession and admissibility ofgrace period: As per cl.rus(, :t0

of the agreement dated 14.01.2015, the possession of the allotted unit was

supposed to be offered within a stipulated timeframe of 42 months fronr

obtainingall required sanctions and approvals necessary for commenccntcnt ol

construction, whichever is later. Further, grace period of 6 nronths is sought.

The date of start of construction is not known. Therefore, the duc datc rs

calculated from date of execution of builder buyer agreement i.e., 14.01.2015.

Hence, the due date comes out to be 14.01.2019 including gracc pcrrod ol 6

l)J9.20 i)l 26
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months as it is unqualified. The following table

which the complainants-allottees are entitled to

terms ofproviso to section 1B(1J ofthe Act:
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concludcs the tintc pclod lor

delayed possession cha rgt:s in

cntirlcd to DPCCR no. Period for which thc complainants are

cR/2327 /2023 We.f 14.01.2019 till valid offer of possession
obtaining occupation certificate from thc cor
actual handing over of possession, whichever is

cR/2942/2023 W.e.f . 31.12.207A till valid offer oF possession
obtaining occupation certificate from the cor
actual handing over ofpossession, whichever is

cR/s7BB/2023 W.e.f. 20.06.2019 till valid offer of possession
oblaining occupation certificate from the cor
actual handing over ofpossession, whjchever is

n plus 2

mPctcnt
s earlier.

't plus 2

mpcfent
s earlier.

r plus 2

m pcten t
s earlier

months after
aufhority or

nronths atier
authority or

months aftcr
authonty or

27. Payment of delay possession charges at prescribed rate of interest; 't he

complainants are seeking delay possession charges at tlte prcscribc.l rate ot

interest. Proviso to section LB provides that where an allottee does not intend

to withdraw from the project, he shall be paid, by the promoter, intercst tor

every month of delay, till the handing over of possession, at such ratc as nrav bL.

prescribed and it has been prescribed under rule 15 of the rulcs. Rulc t 5 has

been reproduced as under:

Rule 75. Prescribed rqte oI interest- [Proviso to secaion 12,
section 78 qnd sub-section (4) and subsection (7) oI section
1el
(1) For the purpose of proviso to section 12; section tB; ond
sub-sections @) ond (7) of section 19, the "interest at the rote
prescribed" shall be the Stote Bank oI lndio highest morginol cost
oflending rate +20k.:
Provided that in cose the Stote Bonk of lndio morginol cost of
lending rote (MCLR) is not in use, it shall be reploced by such
benchmark lending rotes v,/hich the State Bonk of lndio moy fix
from time to time for lending to the generol public.
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29.

30.

31.

___l

The legislature in its wisdom in the subordinate legislation under the provision

ofrule 15 ofthe rules, has determined the prescribed rate ofinterest. The rare

of interest so determined by the legislatu re, is reasonable and if the sa id ru lc is
followed to award the interest, it will ensure uniform practice in allthc cascs.

Consequently, as per website of the State Bank of Ind ja i.e., httpr,/,/sbi.co. jn, r h o

marginal cost oflending rate (in short, MCLRJ as on date i.e., 15.04.202!., is

9.100/o. Accordingly, the prescribed rate of interest will be nrarginal cost ol

lending rate +20lo i.e.,1.1.,L|o/0.

The definition of term 'interest' as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the pron]otcr,

in case ofdefault, shall be equal to the rate ofinterest which the promotcr shall

be liable to pay the allottee, in case of default. The relevant scction is rcproclucrri

below:

"(za) "interest" means the rotes of interest poyoble by the
promoter or the ollottee, os the cqse moy be.
Explonation. -For the purpose of this clouse-
(i) the rote of interest chorgeoble from the a ottee by the
pronoter, in cose of defoul| shall be equal to the rote of interest
which the promoter sholl be liable to poy the ollottee, in t].tse ol
defoult;
(i, the interest poyoble by the promoter to the allottee sholl
be from the date the promoter received the omount or ony part
thereof till the dote the omount or port thereof ond interest
thereon is refunded, and the interest poyoble by the ollottee to the
promoter sholl be Irom the dote the ollottee defoults in puyment
to the promoter till the dote it is poid;"

Therefore, interest on the delay payments from the complainants shall t)c

charged at the prescribed rate i.e., 11.107o by the respondent/pronrotcr whi( h

is the same as is being granted to them in case of delayed possession chargcs.

On consideration ofthe documents available on record and submissions nr;rric

by the parties regarding contravention as per provisions of the Act, rhc

authority is satisfied that the respondent is in contravention of the sectton

32.
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11(4)(a) of the Act by not handing over possession by the due date as per thc
agreement. By virtue of clause 30 of the buyer,s agreement, the possession ol
the subiect unit was to be delivered within stipulated time i.e., by I 4.0 1.20 19.

However, till date no occupation certificate has been received by respondents

and neither possession has been handed over to the allottce till date.

33. The Authority is of considered view that there is delay on rhe part of rhL.

respondents to offer of possession of the allotted unit to the complainants ;ls

per the terms and conditions of the buyer,s agreement dated l4.01.201..,.

Accordingly, it is the failure ofthe respondent/promoter to fulfil its obligatjons

and respons ibilities as per the agreement to hand over the possessjon withilr

the stipulated period.

Accordingly, the non-compliance ofthe mandate containcd in section 1 t [4)[a)
read with section 18(1) ofthe Act on the part ofthe respondenrs/promoters is

established. As such, the allottee shall be paid by the pronrorer interest for everv

month ofdelay from the due date ofpossession i.e., 14.01.2019 rjll thc darc ol

valid offer of possession plus 2 months after obtaining occupation ccrtificato

from the competent authority or actual handing over of possession, wh rchcvcr

is earlier; at prescribed rate i.e., 11.10% p.a. as per proviso to section l u( I ) ot

the Act read with rule 15 ofthe rules.

As per section 17(2] oithe Act of2016, the promoter is undcr an oblig.)lron t()

handover the physical possession ofthe said unit to the complainant. ln view ol

the above, the respondents are d irected to handover possession of th e llat/ u n rt

to the complainant in terms of section 17(2) of the Act of 201 6, wirh in a pc r t{) (i

of 2 months after obtaining occupation certificate fronr thc corllpetcll

authority.

F.ll. Conveyance deed

35.
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As per section 11(a)(fl and section 17[1) ofthe Act of2016, rhe promorcr rs

under an obligation to get the conveyance deed executed in favor of thc

complainant. Whereas as per section 19(11) of the Act of 2016, the allortcc is
also obligated to participate towards registration of the convcyancc deed of thc

unit in question. As per the interim order ofthe sole Arbitrator the said projcct

has now been physically handed over to the respondcnt no. 2 and tlrcrc is

nothing on the record to show that the said respondent has applied lor
occupation certificate or what is the status ofthe contpletion of dcvclopnrcn t of

the above-mentioned project. In view of the above, the respondent no. 2 is

directed to handover possession of the flat/unit and executc convcyancc dec(l

in favor of the complainant in terms of section 17(1) oF the Act of 2016 on

payment of stamp duty and registration charges as applicable, within thrcc

months after obtaining occupation certificate from the compctcnt authoritv.

F.lll. Direct the respondent to pay legal expenses of { 1,00,000/, incurrcd by rhc
complainants.

37. Thecomplainantsintheabovereliefsareseekinglitigationexpcnscs&nronthly

rent reimbursement. Hon'ble Supreme Court of India in civil appeal nos. 6745

67 49 of 2021, titled as M/s Newtech Promoters ond Developers pvt. Ltd. V/s

State of Up & Ors, (supra), has held that an allortee is enrirled ro clainr

compensation & litigation charges under sections 12,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and rhc

quantum of compensation & litigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in scction 72.

The adjudicating officer has exclusive jurisdiction to deal with thr cornplaints

in respect ofcompensation & legal expenses. Therefore, the conrplainants nray.

approach the adjudicating officer for seeking the relief of litigation expcnscs

H. Directions of the authority:
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Hence, the authoriry hereby passes this order and issues the follo,,ving

directions under section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under sectron

3a(f:

a. The respondents/promoters jointly and sevcrally are directcd to pirv

interest at the prescribed rate of 1 1.100/o p.a. for every nronth of delay frorrr

due date of possession i.e., 14.01.2019 till the date of valid olli.r ot

possession plus 2 months after obtaining occupation ccrtific;rtc frorn the

competent authority or actual handing over of possession, whichcvcr rs

earlier; at prescribed rate i.e., 11.100/o p.a. as per proviso to scction 1B[]J

ofthe Act read with rule 15 ofthe rules.

b. The respondent no. 2 is further directed to hand over the actual physical

possession of the unit to the complainants within 2 mo nths after o btain ll)g

occupation certificate upon payment of outstanding dues, if any after-

adjustment of interest for the delayed period and thereafter cxccutL,

conveyance deed in favor of the complainant in terms of section l7( I ) ot

the Act of 2016 on payment of stamp dufy and registration chargcs ,rs

applicable, within three months after obtaining occupatjon ccrtillc,rtC

from the competent authority.

c. The rate ofinterest chargeable From the allottees by thc prontoter, in c,rsL'

of default shall be charged at the prescribed ratc i.c., 11.10%r by rhc

respondent/promoter which is the same rate oI interest which thr

promoter shall be liable to pay the allottees, in case of dcfault i.c., tlrc

delayed possession charges as per section 2(za) of the Act.

d. The respondents are directed to pay arrears of interest accrucd within ()0

days from the date of order of th is order as per ru le 1 6(2 ) of the ru lcs

m. The respondent shall not charge anything which is not thc part ol llll^.
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39. This decision shall mutatis mutandis apply to cases mentioned in para 3 of thrs

order.

40. The complaints stand disposed ol
41. Files be consigned to registry.

4w,un
[As kSa (Arun Kumar)

Chairperson

Regulatory Authority, Cu rugra m

Memb

Dated:15.04.2025
Estate
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