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BEFORE THE HARYANA REAL ESTATE REGUI.IITORY AUTHORITY,
GURUGRAM

Order Reserved on : ZS 03 2025
Order Pronounced on I 0605 2025

1. Shri Sanjeev Sharma
2. !1s. Shailika Sharma
Both R/or - House No. 2659, SectoF 37C, Chandigarh_

160036. Complalnants

Versus

1. M/s Orchid tnfrastructure Develope$ Private Limited
2. I,4/i Perf.ct Fa(ilrties Management PriEF L,miEed
olli.e rt: - Clobrl Arcade. Second Floor, 14ehrauli

GurugramRoad,Gurugram'122002,Haryana, Respond€ntj

CORAMI

ShriArun K'rmar
ShriVijay Kumar Goyal

Shri Ashok Sangwan

APPEARANCE:

Shri Abhay lain (Advocate)

shriJ K DaDs (Advocatel

Chairman

Member

Complainants

ORDER

1. lh. present complaint has been filed bv the contplainant/allottees under section

31 of the Real Estate (Regularion and Development) Act, 2016 (in short, the Aco

read with rule2Solthe Haryana RealEstate (Regulat,onand Developmentl Rules'

2017 {in short, the Rulesl for violation ofsection 11(4)(al oithe Act wherejn rt is

inter alia presc.ibed that the proBo(er shall be responsible for all obligations,

responsibilities and lunctions under the provision ol the Act or the rules atrd

regLrlations made thereunder or to the allottees as per the agreement for sale

executed 
'nter 

se.

A. Unitand proiect related details
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The

comprarot No. 5967 of 2023

2 of unit details. sale consideration, the amount

te ofproposed handing over the possession, delay

paid by the

period, ifany,

have bee. deta,led in thefollowing tabularform:

290 sq. yds.l
(As per pcce !9.1qoll!qq94l!l!!

Date oi execution

-Pos'*'io; 

cl.rse

Due date olpossession

a.

I

As per page no.46 oithe conpla,ntl
I5r0 sq ft. tsuper arerl

1642 sq. ft. lsuperar.a]
(1! per a.ldendum ro ofrer of

(r\{q}ase no. aa of$9!omp!4!4l l
a) Time ol hdndins over ol possession
.. The developer proposes ta hondovet the

t)assession of the Jlaor v/ithin o period ol
thirt! D'anths lronl the date ol signitlg oJ

Jtoar buyers' agreemcnt. The flat allottce
rnrecs ond unde$tonds that the derelapt)r

siatt be entitted t'or srace ol fia doys aft,'r
ttu expny af th i r E m o n th s, fo r o p p ly ins a n d

obtuinntg ol occupotion certilcate ..

lE-t!9!:-t!pplild)
n2.02-2013
lNote: The due date is calculated from the

date of execution of buye/s agreement
,ncluding grrce period berng

lener at page 74!t94!bql
02 02 2010

L4c-perEcere49.Pll!!-!94P]e!!l]
I Rs.67 ,93,201 I -

complaint)

iD favour of 06.06.2012

[As per page no.49 (

by Rs.77,59,6271' -l
10

tAs perSOA dated 0608.20I3 at page n

78 ofthe complainO 

-

s
:. Name-and iocation ol the 

l"orchrd 
lslrnd", Sector sl, Gurusram

I prolect
2. 'Nature oflhe prolecl Residentidl Colo nv

ti. TU",r r" M 4s6 cround Floor tplot admeasunng
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12.

13.

Orcupruon certiflcate
eno.308

71 olthe complaintl

no.74 ofthe complaint)

2B12.2AlZ

01.07.20I3
As pe4!89l91

(Due to increas€ in super

07.70.2013
(4!rq-p4c9r9.
11.02.2015

I30_o?.2013
(As per page

;
sl ofthe complaintl

Letter for executio.
314 olthe replyl

16.03.2019

IAs per pase no. 88-89 of the comPlarn0

t" Request through emarl
from complarnant5 Ior l no. 91 ofthe cornplaint)

execution oi conveyance

\+-07.2421

2A

06.06 2012

no.1and2
MOU

A<snridtron. respondent
no.l and 2
Bills lor maintenance
traised by relpondent & 20ls-16
qo.zl [As Per Pase

nt rh? 24-03-Zol7
no. 3221-323 of the replyl

no 326 olthe replyl

years 2013-14, 2074-15

Pa8e3of21

no 264 olthe replyl

316 ofthe reply)

l
2l Appointment of the 24 03.2017

auditor (by respondent {As pe. page

no.z) _ -L
B, Facts of the complaint

'rhe complainants have madethe fouowing submis$ion: -

I. That based on the licence, the respondent no 1 collected

gullible and naive buyers including the original
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complainants from 2009 to 2013 and

complainants on 07.10.2013.

ll. That the respondent no. 1, namely, Orchid

Limited appointed the respondent no

privrre Limited as

handed over the floor to the

lnfrastructure Developers Privale

2. Perlect Facilities Management

agency without consulting the

complainaDts and any other buyers.

lll. Ihat the respondent no 2 got an audit done bv l'4ls AACN & Associates

[Chartered AccountantsJ fraudulentlv illegal]v and unlaw'ullv lor the

financialyears 2013 14, 2014'15 and 2015_16' After the completion of the

audit, M/s AAGN &Associates (Chartered Accou ntantsl issued a letterdated

13.07.2017 to the respondent Do 2, wherein the bogus calculation of extra

maintenance charges for financial years 2013 tii 2 01 6 was summarised' Ihis

d.lJy sho$ \ the Irrlaride anJ deceirlul inlennon of r\F respondent no' 2

lV Thrr bdsed on Ihe illegrl rnd trJrrdulentaudir 
leporr' 

rhe respondenr no 2

uprweell Dp'ember,2017 to Nlirch 20lS' rlised bd(k drted bogu' dnd

enhanced maintenance invoi.es ol August, 2017 to recover the previous

:rrerrs ol maintl'nance which pertains to vears 2013_2014, 2014_2015 and

2015-2016. These bills were generated with prices in effect from

rekospective date which initselfisa sham The respondentsare still iorcing

the complainants to paythe illegalbills ofarrears ofmaintenance charges' in

orderto get the conveyance deed ofthe floorexecuted'

V. That on 09.02 2018, the assocration ofthe said project namely' Orchid Island

Residents Weliare Association wrote a letter to respondents no' 1&2

requesting ror revoke/canrel/sithdraw/weive-off the extra maintenance

charges inlposed on the complainants and other buyers unlawfullv'

fraudulently and illegally. Further, the association demanded from tbe

respondents to lransfer the interest free maintenance secur'ty 0FMS)

dmount, dePosited by the complainants and o!ber bLryers into the ac'ount of

the association. Ful.thermore, the association demanded the execution of
Page 4of21



HARERA a.m.laintNo 5967of 2023

GURUGRAIV

conveyance deeds jn favour of the complainants and oth€r buyers

respectively, but it has not been done till date. Till date, no act'on has been

taken by thc resPondents.

vl That on 04.08.2017, the resDonden! no. 2, .aised fraudulent and illegal

outstanding dues in the maintenance amount dating back to financialvears

2013 to 2016, claiming the retrosPective efiect on the increment ol the

maintenance charges, totalling to Rs 1,85 041/_ in attempt to coerce the

complainanis to pay unduc.xtra monies, holding the execution ol

conveyance deed as ransom

VIL l'hat the respondent no. t has notyet made efforts to execute a conveyance

deed ot the floor till datc The respondent no 1 has wiliully cheated thc

conrplainants by demanding and collecting money, all payable amouDts

including the maintenance charges and yet did not execute the conveyance

deed in iavour ofthe complainants tilldate

VIII. That the genesis of the present complaint lies in the gross indifference'

r.fusal ind failure of the various obligations on the part oithe respondents

fnstly, enticing various customer includingthe complainants to spend their

hard earned money in the purchase ofthe floor in the project'orchid Island"

by pronrising to comply with all the requisite duties, functions and

obhgations of the respondents, but aitendards, not fulfilling their

commitnreDts. Secondly, the re ondcnts have raised a number of illegal'

uDlawfLrl and fraud bills and have collected huge amount from the

conplairrants and other buyers illegallv, unlawiullv and fraudulentlv'

Thirdly, the respondenl no. I hrrl lailed to get the conveyance deed ol lhe

tloor executed in favour olthe conrplainants till date, even after a lapse of

morc than teD t10l years and two (2J months lrom the dat€ of phvsical

lx. That the complainants have

respondents, a total sum of

paid, as and when demanded bY the

Rs.77,63,153/. as total consideration till
Paqe 5 ol21
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06.08.2013. Tbe Physical possessron ol the floor was banded over to the

complainnnts oD 07.10.2013. Desprte receiving all payable amounts from the

complainants, the resPondent no. I has failed to get the conveyance deed of

the floor executed tiU date even after numerous requests. At present, the

complainants are being trcated as t€nants oi their own floor by the

Relicf sought by the comPlainants:

'lh. complainants have sousht Iollowins relief(sll

i. Dire.t the respondents to withdraw/rect,fylcancel/revoke/waive-off the

enhanced anrount if extra ma,ntenance charges ol Rs.1,85,041/- for the

financial years 2OL3 ZAI4, 2014'201'5 & 2015'2A16 imposed on the

complainints by the respondcntno.2 ille8ally, unlawfully and fraudulently

ii. Direci the respo.dent to transfer the interest free maintenance security

(1FI\4Sl amount,ng to Rs.1,23,150/-, deposited bv the complainants at the

tinre ofbuying th. said floo. no. \'l-456 atground floor, into the a€count oi

orchid Island Resident lvelfare Assocration, at the RWA has al'eady taken

over the ntaintenance ofOrchid Island on 01.04.2018'

iri. Direct the .espond ent no.1 to getthelogttmate and lawful conveyance deed

olthe floor no. M'456 executed in favour ofthe complainants'

iv. Direct the respondent no.1 to relund the VAT charges amounting to

Rs.77,315/ collected kom the complainants illegallv, unlawlullv and

lraudulently on 08.12.2016 along with p.escribed rate of interest'

v DirectOre respoDdent to pay legalexpenses ofRs.1,00,000/ in rredbythe

On the date ofhearing, the suthority explaincd to the respondent/promoter about

the contraventions as alleged to have been commitred in relation to section 11(41

(alolthe Act to plead guilty or not to plead guilty.

Reply by the respondents.
The respondents have contested the (onrplaint on the lollowing grounds:

5.

t).
6.
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That the present complarnt is not maintainable in law or on facts The

provisions ofthe Act, 2016 are not applicable to the project in question' The

occupation certificate i. respect ofthe apartment in question was issued as

far back as on 28.12.2012 i.e., wellbefore theActand notification ofthe Rules

2017. Thus, the provisions oithe Act and the Rules are not applicable to the

unit in question and consequently, this Authoritv does not have the

rurisdiction to entertain and decide the PreseDt complaint' The present

complai.tis liable to be dismissed on this grouDd alone'

That furthermorc, the project 'Orchid Island', conprises of low rise

buildings constructe.l on separate plots of difi'rent sizes Each low rise

building comprises of ground, first and second floors 
'nd 

each coDstructed

floor has been allotted/sold as an independent unit' The occupation

certificates in respect ofthe constructed buildingsin the projectwere issued

by the competent authority during the period ftom December 2012 to

Irebruary 2013, i e., wellbefore the coming into force ofthe Act'

That the provisions ofthe Act are not applicabie to the project in question'

rhe project is not an onsoing project under Rule 2[1)(o)(ii] of the Rules'

2017. and hence does not require registration. Since the provisions olthe Act

and Rules are nol ipplicableto the proiect irr question, the present complarnt

is rot nraintainablt in lawand the same is liabletobe dismissed'

'lhatthe present comPla,ntis even otherwise not maintainabl€ underthe Act

Se.tion 31 of the Act conlemplates institution of complaints against

promoters, 3llott.es or real estate agents. Respondent no 2 is nelther the

promoter nor nD allottee or a real estate agent' Respondent no' 2 is the

erstwhile maintenance agencv that was providing maintenance services to

the co lony, O rch d Island, Secto I 5 1, Gurgao', where the unit allotted to the

complainants rs situateil. Respondent no 2 which was providing

naintenaDce services to thc proj.ct until 01.04'2018, is neither a promoter'

realestate agent or an allottee in the project and hence no compla'nt be filed
Page 7 of21
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Respondent no. 2 is liable tobe
GURUGRAM

against the respondent no.2 under the AcL

deleted from the array ofparties.

V. Thatfrom a perusal ofthe reliefsought by the complainants, it is eudentthat

the relieftbat has been claimed by the complainants against respondent no'

z herein pertains to demand for arrears ofmainenance charges and transfer

of IFMS amount to the Orchid lsland Residents Welfare Association That a

complaint filed by the Orchid tsland Residents Welfare Association being

complaint no 2298 of 2018, seeking similar reliefs was dismissed bv the

That vide its said order dated 26 03.2019, this Authority has held that with

rcgard to the enhinc.ment in nraintenance charges the audit report for the

nnancialyears 2013 2014, 2014'2015 and 2015_2016, cannotbe challenged

before the Autho.ity and tha! the matter is alreadysub jud,ce before the Civil

Court in the civil suit liled by the Orchid Island Residents Welfare

,\ssociation.ltw.s further held b) th is Auth ority that thedecision in the civil

matter ought lo be awaited and once such decision is rendered the parties

ought to approach the Adiudicating officer lorils implementation'

'Ihit the civilsuit filed by the association has been dismissed bythe Hon'b1e

Court of Shri Anterpreet Singh , Civil ludge, Gurugram, vide this iudsem'nt

.rn.t oder dated 15.10.2019, passed in the civil suit titled as Orchid Island

Residents Welfarc Associatio, vs Archid tnfrasnucture ond Developers

PrNote Ltnited ond othets, lt is submitted that the Hon'ble Court, while

(aking into consideration the rcpoft of thc independent auditor, dulv helil

th.rt the maintenance agenc)'i.e, rcspondent no. 2 herein had been properly

maintaining its books oi account and auditing its expenditu'e and that

respondent no. 2 had not imposed any enhanced costs upon the residents'

1'h e Orchid lslan d Res id eDts Welia re Associatio n instit uted an appeal agn'nst

rhe said iudgement and order datcd 15 10.2019 refcrred to above' The said

\1.

\ LI
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appealhas also been dismissed bv the Hon'ble Court ofShriTarun Singhal'

Addl. District ludge, Curugram.

Thatthe complaint is barred by linrilation.

That moreover, the complainnnts have deliberately iailed to disclose to this

Authority that the oIRWA/the Association, has already fi]ed a complaint

beiore the Honble National Consumer Displrtes Redressal Commission

(NCDRCI sceking the toUo!viDg r.licl.s

i- Direct opposite party no l to transfer the entire IlrMS deposit of Rs 1 1 92

Cro re to the O rch id lsland Residents Welfare Association along with 1 8%

intercst from 01.04.2018 tilldate ofactual pavment'

; Direct opposite party no 1 to execute conveyance deeds in favour of

respective floor owncrs
; Dir;ct opposrte party no. I to relund the amount illegally collected in the

name olincreasc in supe. area and plot arei to respective floor owners'

, Award compensatio. to the tune ofRs.20lacks to thecomplainantsociety

lorthe harass ment caused to the floorowners'
; Pass any other orderrn favour ofthe compl8inant society asth's Hon'ble

Comrnissron Duy deem fit nr t re interests ofiustice
'lhat the complainrDts and othcr allottees of the project are liling succesevc

litigatio n beiore vd rio us foral Hon ble Courts while tailing to disclose existing

litigation, so as to try .rnd obtain favorable orders lrom such Fora To the best

olthe respondent s knowlcdge, the ComPlainanrs 're 
also a member of the

associatronand has delib erately friled to disclose in the com pla'nt as regards

whetherthe complainants are me bers of the ersociation or nol '

That the complainants have notcomebefo'e th is Authority with clean hands

ind has coDceale.l vital and nratcrinl hcts liom this  uthority' The real and

true iacts arc as under.

'l'hat the complsinants purchased unrt no 456,located oD the ground tloor'

situteil in Orchid lsland, Sector 51, Curgaon, froln the original alloBees'

Prem Prakash Sriv.rstavaand Marlhu Srivastava'The fl oor buyer's agree ment

dated 0 2.0 2. 2 010 executed bv th c o rigin.rl allotiecs' The same was endorsed

in favour of the complainants on 0606'2012, upon the complainants
Pase 9 ol21
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agreeing and u nderlakinC, inter alia, to be bou nd by the terms and cond itions

ol the said floor buyer's agreement. Aho, the maintenaDce and services

agreement\!as executed between the partiPs herein on 06'06'2012'

xlll. That the construction ofthe unitwas completed and occupation certiRcate in

respect thereofwas received on 28.12.2012' Offer oipossession oithe unit

rv,s rtade on 01.07.2013 Addendum to the ofier ol possess'on was made

vide letter dated 30.07.2013. Aiier the balance pavment was made bv the

complainants, possession of the unit was taken by the complainants on

07.10.2013.

XIv. That by letter datc.l 11.02 2015, the complainants were informed about the

formalitics to be completcd for rcgistration of convevance deed in their

favour. However, for reasons best known to the complainants' the

complainants have lailed to come forward to have the conv€vaDce deed

registered in therr favour till date

XV. That:s has been submitted h the preceding paras, respondent no' Z has been

providing maintenance services to the c9mplEx from the year 2013' till

0104.2018 wherr the complex was handld over to the association 'upon

terms and conditions which wcre lormalised through the execution ol a

Denrorandum of undcrstanding dated 20'06 2018'

XVL lhat till such time that respondent no 2 was undertaking maintenance oi

the complex, maintenance charges were agreed to be paid by the

complainants in accordance wrth the floor buyer's agreement' and the

maintenance and servjces agreemen(, executed by the complainants

l,{onthly bills towards maintenance chargeswere being raised bv respondent

no 2 and duly paid by the complanrants

xvll lhat in the initial period, the nraintenance costs were subsidised by the

respondents bych.rrging tor mainLenanceseNicesand facilitiesatthe rate of

Rs.1 25l per nronth which was subsequentlv raised to Rs'1'90/- per sq' ft

Irurthernrore, allthe buyers including tlre complainaDts were fully conscrous
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and aware that the indicative naintenance charges were subiect to final

reconciliation post audit oithe maintenance cxpenses lor the year and that

differentialmaintenance charges would have to bc paid bvthebuye's

xVlll. 'lhatthe monthly maintenan.e charges were to be co mputed and pavable by

th e complainants, in th e manner set out in clauses 3 and 4 ofthe maiDtenance

and services agrcement Clause 3A(vi) or the said agreement specificallv

provides that at the end ofeach tinaDcialyear, respondent no 2 would 8et

audited the annual statement of income and expenditure and statement ol

assets and liabilities as on the last date of the financial year related to the

aintenance ofthe conrplex and tlre expenses incurred would form the basis

of estinratc for billing in the bscquent financial vear' In case ol anv

surplits/deficit arrsing at the end of the ftnancial year after the audit' the

same was to be adjusted in the bills raised in the subsequent financisl vear

in a manner such that the amount shall be refunded/recovered irom the

subsequont bills to the complainants.

XlX. lhat in the beginninS, due to low occupancy in the project, maintenance

services were being charged at ao extremely nqminalrateby respondent no

2. which was also heavilv subsidised by the Developer jn order to facilit:rte

rcs ents. It was specificallv agreed between respondent no 1&2 and the

resideDts thai maintenance charges woitld be worked out on the basis of

xctualexpenses incurre.l byrespondent no 2 in providing such facilities and

thnt the .lifleren.. betwcen the ilaintenance charges as billed on an ad hoc

basis.rn.l actual maintenancc charges payable bv the residents' would be

payable by the residents after ascertaining the amou nts payable

\X That an audit of the accounts ol respondent no' 2 for the years 2013_2014'

2014 2015 and 2015-2016 w.ts carried out byvarious chartered accountants

rppointed by respondent no. 2 The said reports were shared s'it} the

associatron and rt was proPosed to raise differential maintenance bills
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xxr.

/invoices iorthe aforesaid period, i.e.2013-2014 2 014'2015 and2015'2016

on the basis ofthe aforesa,d audit reports.

Thattheassociation obie€ted to the aioresaid audit r€portsand insisted upon

an auditby anexternal auditor.ln this regard, several meetings between th€

association and the association took place and the association put forward

names of 4 chartered accountants firms to carry out an aud,t ot the books of

accounts of respondent no.2 tor theyears 2013_2014 
'2014-2075 

and20l5'

2016.

XXII. That the respondents agreed to appoint the flrst name proposed by the

association, i.e., M/s AAGN & Associates, D'32, East ol Kailash, near lvl

Cinema. New Delhi 110065, to audii the accounts ol respondent no' 2' in

order io determine the maintenance charges payable lor the years 2013_

2074,2014-2015 and2015-2016, and requesrsd the Associat'on to arrange

tor an introduction. The said C.A firm, M/s AAGN & Associates ' was

appointed to carry out thc audit and the said flrnl submitted its report on

13.07.2017 wherehy the maintenance chalges for the year 2013_2014 was

clrlculated to be Its.7.08/' per sq. ft, Rs.4.89/- per sq ft' for the vear 2014'

2015 and Rs.2.99/- for the year 2015-2016'

Xxlll. lhat on rhe basis of rbc audit report ol the independent C A firm duly

recommended by the association, respdndent no' 2 raised invoices lor

p 'yrr.nr or d'rr,errnrrdl marnrendlcc charges pdvrble bv all the residenrs ol

the complex, nrcluding the complsinants The report of the CA tirDr

nominated by the association which hns carried out the independent audit

exercise was also shared with the association'

XxlV Thrt the association had conveyed that it needed some time to discuss the

malter ilith the other ottice bearers, residents etc' and promised to reve't

shortly on the rsme. However, thcreafter, on on' Pretext or the other' the

association delayed the issue ot payment of outstanding maintenance

charges. That eventually, after waiting tor almost 6 months the bills were
Paa.12 ot2l
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dispatched to the residents in lanuarv/February 2018' Respondent nos' 1&2

had even offered a discouni of 5% on the said bills as a gesture oigood will'

although under no legalobligation b do so.

'Ihat ho$rever, instead of getting the residents to clear the'r outstanding

.rrears. the association has been addressing false and frivolous

correspondence and even resotting to hooliganism once the association

came to realise that it had no legitimate g.ound to refute the outstanding

liabilities of the residents.

'lhat shockingly, the president ofthe associatio. had come to the residence

of Mr. Dhruv Gupta, Director of respondent no. 1 on 14092018 and

demanded to mc.t hrnr aDd when informed that Mr' Dhruv Gupta ivas not

available and that he should meet Mr' Gupta ln his office, the association

president started shouting, threatening and ahusing using filthly language'

'lhe president of the associatjon also threatened to come again with a grouP

ofpeoplc aDd cause bodily harm and injurito Mr. Dhruv GuPta and his familv

nrembers as wellas destruction olhis proFertvnnless his unlawfuldemands

!!ere met. Consequently, a pol,ce complaint was resistered against ibe

president ofthe association in the Tughlaq Road Police StalioD on 22'9'2018'

That the comphinants as $rell as other residents of the complex are

corscious and awnre that the arrears ol maintenance charges are due and

payable by then as per the agreements executed by them and that the'e is

no iustilication for their refusalto do so. The complainants have agreed and

undertakeD in terms ofclause 29 ofthe buver's a$ eement that the developer

shallbe entjtled to register the conveyance deed only after r€ceiptofall dues

payable by the complainants unde. the buyer's agreement ln terms ofclause

39 oithe buyer's agreement, the complainants have agreed and undertaken

to make payment of maint.nance charges as nray be demanded by the

nraintenance agency duly nominated bv the respondent and for adiustment

or unpaid maintenance dues against the maintenance'*X,t]r"1T:ili

xxv .
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deposited with the respondent. After settlement/adjustment of maintenance

i1ues, the balance, ifany, has been agreed to b€ transferred to the association

when formed. The respondents have acted in accordance with the buyer's

agreement aDd the maintenance agreement executed by the parties- The

respondents crave leave ofthis Author,ty !o refer to and rely Lrpon vario'rs

clauses oithe said agreements at the time ofaddressing the arguments in the

xxvlll. That hom the facts and circumstances sel out in the preceding paras' it is

evident that there js no deiault or lapse on the part oi the respondents' The

demands ior arrears ofmajntenance charges have been made in accordance

with the agreements executed by the complainants. It is evident from the

cntire scquence of events, that no illegality can be attributed to the

rcspondeDts. lhe allegations levelled by the complainants are totallv

baseless. Ihe present complaiDt has been ffled at ihe behest ol the

As\o.iation so as to cause untlue harassilrent and nuisan€e to the

respondents as ivell as with the view to evade legal and binding contractual

obligatioDs ofthe complainants. Thus, it is most respectfully submitted that

the present compl.int deserves to be dismissed at the very threshold

7. Copics ol all the relevant documents have beon filed and placed o' the reco'd'

Their authenncity is nol in dispute Hence, the cornplalnt can be declded on the

basis ofthese undisputed documents and subllissign made bv the parties'

8. The complainants and respondent have filed the written submissions on

10 l0 2024ard 29.10.2 0 24 respectivelv which aretaken on record and have been

considered b)' the autho|itv while adjudicating uporr the relief sought by thc

E. lurisdictio. ofthe Authority
9. The Authority observes that iihas territorialas well as subjectmatter jurisdiction

to adjudicate the present complaint lorthc reasons given below:

E. I Terrltorial jurisdiction
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As per notification no. 1/\2/2017':ITCP dated 14.12 2017 issued bv Town and

country Planning D€partmen! the )urisdiction of Real Estate Regulatory

Authority, Gurugram shall be€ntire Curugram District for all purpose with omces

situated in Curugram ln the present case, the proiect in question is s'tuated

within the planning area of Gurugram District, Therefore, this authority has

complete territorial iurisdiction to deal with the present comPlainL

E.U subiectmatterlurisdlctlon
Section 11(4)[al ofthe Act,2016 provides that the promoter shall be responsib]e

to the allottee as per agreement for sale Section 11[a](a) is reproduced as

hereund€r;

10

11.

12.

sectionll(1)(a)
u. n$arstbie li; alIablrptians .etponsibthties 

'nd fun'tions under thc

n n i ut, A\t t t1. I ano'llrt o,
',, 

".an" , .-,'n, -" n. --to- oL ot @a" r.". a nndottolPe'
.s the cue n;v be, tilt thc canvevance ol oll the oPdttnehtt plots ot

buikings, a\ th; case nat be ta the ouo eet or the 1'hhon areos to the

asociiian rl atlattees ot thecLnpetentopLhotiry,os the cose na! bci

Se ctio n 3 4- F u nctioh s ol the A! thoriry:
.t 1 t U o f the Act ptuvi d.s to en tn.. a tn Phan' e of th e o bli lt ati ons cost upon

tt""i,;..tu,, ;he 
" 
thtt"es .,1 the real6tate olenn tndet thtsActond

th e r nl es an.l ft g ulato ns n)ad e nt e te un Aer'

view ol the p.ovisi;ns of theAct quoted above, the authority has complete

iction to decide the conrplaint regarding non_compliance of obligations bv

romoter !eaviog aside conrPerrsation which is to be decided bv lhe

icrting ofTicer rlpursued by the .onrplnnrants at alater stage

gs regarding rel ief sought by the complainants.

Dir.ct the respondents to withdraw/rectifv/ca!cel/revoke/waive_off the

enhanccd ahount olextra maintenance cha.Ees of Rs 1,85,041/_ for the

finarcialycars 2ol3'14, 2014_15&201s_l6imposed onthecomplainants

by the respondent no.2 illegaltv, unlawfullvand rraudulentlv

Direct the respotrdents to transter the interest free maintenance se'uritv

(lFMs) amounting Rs 1,23,150/', deposited bv the complainants at the

iime ofbuyitrs the sald noor no. M_456 at ground floor, itrto the account of

orchid lslrndResidentswelfareAssociation,astheRWAhasalretdytaken
ov€. thc maintcnan.€ ofOr.hid lslrnd on 01 04 2014'

So, in

jurisd

the p

adjud

c.l

G.ll

t:.
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G,llt Direct the respondent no l to return/refund thevAT Charges amounting

Rs.77,315/_ collecte.t froh the complainants iuegallv, unlawtully and

fraudulenOy on 08.12.2016, along with prescrlbed rate ofinterest'

13. On lhe above-mentioned reliefs sought bv the conrplainant, are being taken

togelher as the indings ir) one reliefi!ill definitely affect the result olthe other

relieland the same being interconnected.

14. On the basis olthe documents and submission made by both the Parties' the

Authority observes that the complainants pur'hased unit no lvl_456' located on

the ground floor, situated in Orchid lslsDd, Sector 51, Curgaon' from the original

allottees, Prcm Prakash Srivastava and Madhu Srivastava' The floor buver's

agrcementdated 02.02.2010 executed between the original allottees respondent

no I herein.Thcsamewasendorscd in tavourof thecomplainantson06 06'2012'

upon the complainants agreeing and undertakin& inter alia, to be bound bv the

tcnns and conditions ol the sajd floor buyer's agree'nent' Also, tbe maintenance

3nd services rgreement was €xecuted berween the parties herein on 0606'2012'

As per clause 28(al of the buyer's agreemcnt dated 02'02'2010, the possession ol

thc subject unit was to be oifered to the complainant on or bef,ore 02'02 2013' In

the present complaint, th€ occupation certificate was receiv€d from the

conrpetent authority on 28.12.2012 and possession of the unit was offered to the

conrplainants h.rein vide oiler ofposscssion letterdated 01'07'2013' Further' the

physicalpossession oilhe unit was han'led over to the complaiDants herein vide

physical possession letter dared 07 10.2013

I L. Fu|ther, during procecding dated 10.12.2024, the counsel fo' the complainants

statcd that thc primary relief ollhe complirinant is exccution oiconveyance deed

olthe allotied unit. On the other hand the counsel for the respondent shted thai

the.omplaint is not maintainable as the occupation certificate ofth€ project has

becD obtained by the rcspondent on 28.12.2012 and the complainants takc the

physical possess ion on 07.10 2013.11e further stated lhat a complaint bea'ing no'

2298 oi 2018 titled as orchid lsland Resid€nts W€lfare Association vs orchid
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Inlrastructure Developer Private Limited seeking similar relie'was dismissed by

this Authority on 26.03.2019

16. Ihough, the complainant is claiming to withdraw/rectilv/waive-off the

nranrtenance charges of Rs.1,85,041/-, to transfer the IFIqS amouDt oi

Rs.1,23,150/ to the RWA and to refund the VAT charges to the tune of

Rs.77,315/'. Admittedly, iD the present comPlaint, the phvsical possession oftbe

subrcct unit was taken b)' the conrpl.rmants/allottees oD 0710'2013 and the

prcscnt complaint has been filed bv complainants on 18'01'2024, which is bevond

thc limitation of3 Years.

lT lherc has been complete inactron on tbe part ofthe complainant for a period ol

more than teD y.ars trll the prescDt conrplaint was filed in January,2024 The

complanrant remai.ed dormantottheir rights fPr more than ten vears thev didnl

apfroach any forum to availthejr rights.There hasbeen such a longunexplained

delay in pursuing tbe matter' One such principle is that delay and latches are

suiiicient to defeat th. apparcnt rightt of 3 p'rson ln iac!, it is not that there is

any period ol limitation lor the authoritv to exercise dteir powers under the

scction 37 re.rd with section 35 ofthe Act nor it is thai there can Dever be a case

shcre the authority cannot interlere in a manner after a passage of a certain

lcngth ol tinre but it $ould be a sound and wise exercise of discretion lor the

autho.ity to refuse lo exercise the principle of natural justice provided uDder

s.ction 38[2) ofthe Act in case ofpersons who do not app'oach expeditiouslv for

the relief and rrho stard by and allow things to happen and then approach the

court to put torward stale claims Even equality has to be claimed at the right

iuricture and not on expiry ofreasonairle tinre'

Itr [urther, as observed in the landmark case ie' a.L Srcedhar and Ors' V K M'

Munireddy and Ors. [AlR 2oo3 SC 578] rhe Hotl'ble Supreme Court held that

'L.rw ass ists those who a.e vigilanl and notthosewho sleep over their rights" Law

will not :rssist tho se lvho a re ca reless oi thei r rights ln ord er to claim one's right'

onc must be watchlul of his rights Only those pemons, who are watchful and
Paae 77 ol 21
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carelul ofusing their rights, are entitled to the benefit of law' Only those persons'

who are watchiuland carelulofusing his/her rights, are entitled to thebenefit of

19. In the light of the above stated facts and applying afor€said principles' the

Authority is oltheview that the present complaintwherein seeking delay interest

on total amouot paid, is not maintainable after such a long period o'time 3s the

law is not meant for those who are dormant over their rights' tt is a Principle of

natural lustice that nobody's right should be prejudiced for the sake of other's

right, i{hen a person remained dormant for such an unreasonable period oftime

without any just cause. 1n the light ofabove, the said relielis declined being not

maintainable as barred by limitatioD:lt this stage'

F.lv Direct the respondent no. 1 to get the legitimate and lawfirl 
'onvevance

deed otthe flo;r no M'a56 executed In fafouroltne compl'inaDts'

20 lhc complainant is seeking the relief tbr the registlatioD of conveyance deed in

accordance with section 17 of the Act ol2016 The respondent/promoter has

obtained the occupation certificate on 2U.72'?012, thereafter, the respondent

olfer the possession on 0107.2013. 'lhe coqplaidant had taken the phvsical

possessron olthe unit on 07.10.2013. Whereas the dossession was offered bv the

respondent/pronloter obtaining the occupancv ce'tificate as per clause 29[b) of

thc buyers agreemen(, the respondcnt shall prepare and execute along with

allotteetsla conveyance deed to convevthe title ofihe said apartmentin favoroi

th. allottee but only aiter r€c€iving fullpayment oftotal price of the apartnrent

and tlre relevant clause oftbe agreenrcnt is reproduced for readv referencer -

''29- Proce.lure lor toking possession

ttttpna . a,hr n 'no 'oa Ihe ?Evtt9P!.R-l!E tla9R
ltrtfft'r -hoi trtt\ J0 do)' 01 t\e 'atd FL00R To4 t.\P

otvttOirla W etecLtng ne.essot! indennitiet utuerhkings ond such athet

tla.unentdtio; os h. DE1ELOPER ncv ptercnbe ond t11' DEyELOPER shall' oict
\;nsladry 

^{uttn 
ol ach .1oct rner tt ontl pulh'nt bv the t'La,R a LLo|TEE(S) ol

rll tie ,tue; unda th L ,1ltrcencnL rr tudrt!] ph dpal tosts intercn pmalti$' povnent

iova,asranp durt ala regarnhan tnaryesetL' pernitthe FLjaR aLLofTEE(s) ta

,i,ipt rrc tuoit. - tnie,nB ond .ondltions 
'ontained 

m ths Asteenent lf the

t'toi:n nu,rrm$) foitt ,o toke poscsrcn ofTHE Fl ooR os ala'"t''o t"n't 
ili!ff .r T
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It is to be further noled thrLt scction 11(al(fl provides for the obl'gation of

rcspondent/promoter !o execute a registercd convevance deed ofthe unit along

with theundivided pro portionate share in common areas to the association ofthe

allottees or competent authority as the case may be as provided under section 17

ol the Act o12016 and shall 8et the 0onveyance deed done after obtaining of

occupation certilicate.

hnt Dt\rn,ed ov t4e DEVLLOPLR i r' roL,.e. thQl the soi FL00R thotl hP ot the

,,1 ;.soor ib,l,; ond a' t al t\e rLaoR ALLoTt FEtst tn elatbn Io ah the outgo:rg

,.-. Lui, t""tp,"t o4d the DFt |LOPER.rottttoP40tiob lito'con q rhereofand

fur;herrhattheDEvt)LoPERshaltdhobeenttledtaholdingchotgesatprcvideduhder

\uh,ect to t n. Ft OOR ALLOT I r rLtt n't 'ng otl Do) nen^ naer t h^ Agrcenent ttte

r wtoPtR rall or.nore ond 4e.uP oLoa |jrh f{t ttoo4 ALLO||EIS) o

t n^Aann Deedta -o;R\ thprtrtedtthP aid FLOOR n Jovout ol FLOOR ALLOTTEL(S)

Ht ottc, \nent a 'io.o a"u, 'oortnttur .4otsP i.idPntot erpenes lut
.,o,,..,'" a"t,,p ^* t",.gt t ot'oa ond olt othP' Ju?''\ rPl,or'h i' ria
A; eerea' a, oa d, -o, a.d bt tre Dt vtt aPrP tt on ttae n t m. o, tor tothP Pr.cuttor

.Tthccon.eton e D-d th? Pdt,.\ aqti Lh" af- the t'taoq ALLoTTLE(S) halc

;tulidedall the detdih, docunent: o\ Provided in thewritten notice os stoted in this

.tore ohdlor othq docunents rcquted t'or the pvPose oI resktmuon ol the

annvevanc; Deed, the DE|EL1PER sholt noke oll rcosonoble ellor\ to get the

, onv;van e De"d,.o, te.pd atn h o Qo:ondbleri "-fte rLoOR ALLoTTEE(SI og'P"s

-ndndettake:tu;oiph,hsett/hot:PtovoiloblPlot'\Pp pa<e ol 'PgftQtion oq the

,1oteh) as inlorned bt the DEVEL9 P ERs

n th; iLoai ALLaiE Els) is in delautt ol onr of thC pavnents os oJore stated then the

iLaoa utorru$) ;u;hotises the DEvELoPEn ro vithhold registmtion ol the

a.nt on-e Deed I h,./ her lovout ltl lull ald faol S knent ol alt 
'lue\ 

to thz

D,vi nprR 
^ -,de b! ttlBFiooq aLl oTTE(s). fieFLqoRALLoTTEE|'|undPrtake'

to erecute conwronc; Deed withth the time stipuloted b! he qEvELoPER in it' written

n.L e to,l,tu i;\hfrr lt oo| ALloTlLt $) ouhqluerlhP DH|LOPERm'o4'?l the

"tht-. r;dt n 
'..re 

thb Ao rcenrat r P'n, alLtoulP 3s oJ t h:- Ast eenent acd to

-,,, *, r., "^.,s oio b' ht" h fie taq Lsr MUNE|. ptuaew t"P

,hremP ,horua \r'rins rho, a^, n'e P't or oetqred paln?nt. on) intP' est Nid' dL"

* -,ii o.i,n- o.i".r or q aou PlLrdobtq noruff ona ta rcl d the batan'e

no; d"pa: pd by thp FLooR ALLoTIEtLt vJithoul o4t iltqen tn thP horn"'
Dtu\ribed n Clause 38 herein belo
fn? l toat, ALLotrli]tSt $all be tulelr 'spons'bli ondtiobte to'.oqphoice wth the

^^on, .t tntlun S ono A.t tseg Lor ont rpdinuan thqtul) tnluding ort

Auarr t<t tL i unoeruke, to idennilv ohd keep ho'dler the DEvtLaPfR

ooohjJ oit ciins. denands, actions pro@edinst to$es, donass, recoveria

tdo4 t ,to6 tnary$ dexpPn*: rh nov be nade ot brcught ot 
'ondnrPd.o; ! rhe DEV|LO4 q, tot .toap du.t in re9ed o[fHE fl OAR"

21
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22. As far as the reliefoftransfer oftitle is concern€d the same can be clearly said to

be the statutory right ofthe allott€e as section 17(11oltheAct provide for transfer

oititle and the same is reproduced below:

"Sectton 17: Trunsler oJ title-
17t1). The prono;et shott decute a resistered convetance d@d in lowu ol the

'ailonee 
;long fith the undivided proportionare title in the condon oftas t' the

o$ociotion ithe ollottes or the conpeAht outhoritt,6 rhe cose not be, an'l hond

av the physical pate$ion of the plot, opatttuent ol building, as the 6k nov be

b the oilottees and the ca non a.eos ta the dssociotion oI the ollotte4 or the

cohpetent outhont!, as the @se nav be, in o rcdl estare prciect, ond the othe/ tme
,loc;heats pefiai hg thercta within speciletl period os per sondined plons os

ptotidea und.. the local laws
Proided thot, in the obsence ol onv loal law convvdnce deed in Jowut olthe

ollottee ot the osso.iotion oJ the dllottls of;tha .onpetent outhoriE as the ee
nay be, undet ttus section shall be @niedoutW the Pronoter within three onths

lron do? ol issue ol oduPonc! ceniJicob "

23. As oC oithe unit has been obtain€d from the cohpetent authority on 2812 2012,

therefore, there is no reason to withheld the execution olconveyance deed which

can be executed with respect to the uniL AccoJdingly, the Authority directs the

respondent/promoter to execute thc conveyance de.d in favour of th'

conrplaiDants after payment of requisit. slanrp duty charges and admin'strative

charges up to Rs.15,000/ as fixed by lhe local adqinistration, ilany, within 90

div! lrom th. date oithis order.

C,Vlt Dircct the responilcnt to pay legrl

24. The romplainants att rlso seeking relief w.r.L cost of lirigaoon/compensation.

Hon'ble Supreme Court oflndia in civil appeat nosi 6745'67 49 of 2O2l rirled as

M/s Nev,tech Promoters and Devetopers M- Ltd. Vs, Sra@ olUP &Ot:l (stpta)

has held that an allottee is ent,tled to claim compensation & litigation charges

under sections 12,14,18 and section 19 which is to be decided bv the adjudicating

officer as per section 71 and the quantum ofcompensation & litigation expense

shall be adiudged by the adjudicating omcer havi,ng due regard ro the factors

mentioned in section 72. The adjudicaung ofticer has exclusivejurisdiction to deal

with thecomplaints in respect ofcompcns:tion & legalexpenses'

expcnses of Rs.1,00,000/' incurred bv the
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26.

27.

Directions ofthe autho.ityr '
Hence, the authority hereby passes tbis order di e iollowing directions

ligabons crst upon the

under sec 34(fl of the

xnder section 37 of the A€t to ensure complia

promoter as per the functions entrusted to the

ty

chargesas per norms ofthe stategovernm

The respondent/promoter is directed not

part ofthe revised Payment Plan as

Conplaintas well as appli

File be consigned to the

[Ashok
Nlc

Haryana R

Dared:06.05.2025

The respondent/promoter is directed to he conveyance deed in

lavor ofthe complainant/allottee within 3 as per section 17 otthe

Acf upon payment ol requisite stamp es and administrative

anything which is not a

the parties.

ffacco.dingly.

\J+
llav Ku?marcoyal)

Curugram

ths

r8

0

4''''w.
(Arrn Ku'nar)

Chairman

rl Estate Reeulatorv Auth


