HARE Rg Complaint No. 373 of 2024 and
<2 GURUGRAM 6 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date ol decision: 15.04.2025

NAME OF THE BUILDER M/s Ocean Seven Buildtech Pvt. Ltd.
PROJECT NAME Expressway Towers, Sector- 109, Gurugram, Haryana
S.No.| CaseNo. ] Case title
L | CR/37372024 Pooja Gupta
Vs
M/s ﬂcgm:ﬂ'ﬂuqa Buildtech Private Limited
2. | CR/375/2024 ?a&lsalmand Nikhil Saini
Vs,
: M/ DLEan Ee-.reh Bu:ldtech Private Limited
3. | CR/378/2024 ' Rl
M/s ﬂ:qzni"':am EMM Private Limited
+ | CR/379/2024 | Rakesh Mebra
M/s Ocean Seven H_l_:‘;l{:m&f?ﬂﬁte Limited
5. EH,GEIJ,.I’:E]L;d ifﬁnykw
_ . M,Fs E:@LEMH B0 Idrtér:h Private Limited r
6. | CR/383/2024 - ﬁ;mﬁumarsmgh
i B IHI,." 5 ﬂc'&_pn ‘SEHHLH ﬂdtecﬂi Private Limited
7. | CcR/384/2024 TV Eu;}adhﬂar
5

M5 ﬂctanﬁl:'-':’én E;-qﬂd:edvp rivate Limited

CORAM:

Shri Arun Kumar Chairman
Shri Ashok Sangwan Member
APPEARANCE:

Shri Bhajan Lal Jangra, Advocate Complainants
Shri Arun Kumar, Advocate Respondent
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HARE RA Complaint No, 373 of 2024 and
GURUGM 6 others
ORDER

This order shall dispose of 7 complaints titled above filed before this authority
under section 31 of the Real Estate (Regulation and Development) Act, 2016
(hereinafter referred as "the Act”) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (hereinafter referred as "the rules”)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all its obligations, responsibilities and
functions to the allottees as per the egre;gment for sale executed inter se parties.
The core issues emanating from :ﬁfé:p ‘are similar in nature and the
complainant(s) in the above referred matl‘erh are allottees of the project, namely,

“Expressway Towers”, Sectm’v IEI"? Gurugram, Haryana being developed by the
respondent/promoter Ie.. i,'i‘l,fe I}eeamsew_;ri Bulhrﬁph Private Limited. The
terms and conditions efth’& allatment 1e1:1:er, ﬁuye}fe agreements fulcrum of the
issue involved in all these gases pértains to failure :m-the part of the promoter to
deliver timely possession of the units in question seeking award of possession
and delayed possession r:he,bgee and execute ;he;zhnveyanee deed and others.
The details of the complaints, mut no,, d;lte aﬁagrﬁ*ement possession clause, due
date of possession, total sale eenmderatlen, total Eaid amount, and relief sought
are given in the table below; A’

Project Name and Location | *Expregmwy"mwees 'at Stcter 109, Gurugram.

Project area 175 acres i

Nature of the project Afferdable group housing colony

DTCP license no. and other 06 of 2016 dated 16.06.2016

details Valid up to- 15.06,2021
| Licensee- Sh, Shree Bhagwan C/o M/s Ocean Seven
. | Buildtech Pyt Ltd

Building plan approval dated 26.09.2016

[As information obtained from the planning branch)

‘Environment clearance dated | 30.11.2017 |
{As information obtained from the planning branch) |
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&2 GURUGRAM

Complaint No. 373 of 2024 and
& others

' RERA

Registered/
| registered

not

301 of 2017 dated 13.10.2017
Valid up to 12,10,2021

Occupation certificate

Possession clause as per
buyer's agreement

Possession
Affordable
2013

clause as__per

Housing Policy,

i i

|
il

Not vet ohtained

"5.2 Possession Time
The Company shall sincerely endeavor to complete the
construction and offer the possession of the said
unit within five years from the date of the receiving
of license (“Commitment Period”), but subject to
force majeure clause of this Agreement and timely
payvment of installments by the Allottee(s). However
in case the Company completes the construction prior
to the period of 5 years the Allottee shall not raise
any objection in taking the possession after
puyment of remaining sale price and other charges
ﬂfpui'ui:ﬂd in the Agreement to Sell. The Company on
ubmr‘nfng certificate for occupation and use by the
* Epmpﬂrﬂntﬂuchuﬁqqes shall hand over the said unit to
the Allottee rﬁgr her/their occupation and use,
{ sub,rer.:'t to the .-!Iﬂa;lt having complied with all the
f the said Policy and Agreement

| terms and conditioh; :
to Sell and pdymentsmaodeas per Payment Plan.”

| 101v) of the xﬂ'nrduﬁle.yausmg Policy, 2013

All such) projects shall “be required to be necessarily

| completed unﬁﬁn-g-yuﬂrs,ﬂwnn the approval of
building plans “or grant of environmental

clearance, whicheyer is later. This date sholl be

b réferced to.as the Mdate of commencement of project”

| \“far the-purpise afehis policy. The licenses shall not be
renewed bevond the said 4 years period from the date

Due dnteufpumsstuh By
las per Affordable Housing
Policy, 2013|

I of m%immg{ prﬂew_
| +6 m‘ﬁnth“'i

(Nate: the due-datd of possession is calculated from
the date of environment clearance dated 30.11.2017
being later + 6 months as per HARERA naotification no.
9/3-2020 dated 26.05.2020 for the projects having
completion date on or after 25.03.2020)

- Complaint no., Case |
title, Date of filing of
complaint and reply

slatus

5 No.

Unit no, and

i Taotal sale consideration
and
Tetal amount paid by the

l:nmghl_unnn Rs,

Allptment Letter
and
BEA

gl

1 CR/373/2024

Pooja Gupkd
Vi

G4, 6 flopor,

[carpet area]

Al:-
20:05.2017

[Page 27 of
compiaint] |

Mﬁjhﬂﬂw -

Tower-b.

G4 5q. 1L [As per clause 4.1 af the BBA

at page 37 of complaint]
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Complaint No. 373 of 2024 and

&2 GURUGRAM 6 others
M /5 Ocean Seven 100 s, fe EBA
Buildtech Privaty Limited |  (balcony area) AP
26.09.2016 Rs.27,14,626/-
DOF; [Page 37 of
28,02.2024 complaint] [Pag:&j?z n{ Ihpﬁ*lu;?rm]:t
complaint page 71 of complaint
HER:
04,07 2024
CRf375/2024 102, 21" fAoar, ALz T5L:
Tower-3 25.09.2018 Rs.26,29.500/-
Parul Saini and Nikhil _ [As per clause 4.1 of the BOA
Saini 845 g 1L [Page 2% of at page 37 of complaint]
[carpit arca) pomplaing]
Vs AP
M /s Doean Seven 9 sq. L = BBA Re.26,98,792 /-
Buildrech Private Limived [hi.ln:my.pm}}‘* e _%1.12.2&15 |As per ledger account at
[t _ page 69 of complaint]
DOF: [Page 37 nﬂ ; | |Page 32 of
26.02.2024 complatns] | || eomplaint]
. :
04.07.2024
cr/aTajzozs | 0 Mﬁ
- 500/
Vikas
Vs 6455001 |As per clause 4.1 of the BEA
M /& Dcean Eewn | | learpetanea) | at page 35 of complaint]
Buildtech Private umﬁ Vi ! =
AR R
DOF: 1 (Baleony drea) RS.27,18,249/-
28.02.2024 4 1 |
' Wage 35 0k [As alleged in para 8 3t page
RR: ‘egmplaint] 9 of complaint]
04.07.2024
CR/379/2024 TN i ﬁ%ﬂf
Rakesh Mehra L2 L
Vs ST 'HEWF,! ;g o | [As per clause 4.1 of the BEA
M/s Ocean Seven | | | drea)| - mﬁ?uﬁ{q ||| atpage33afcomplaint]
Buildtich Private Lim e bt B ' AP:
' 9% 5q, ft. BEA
DOF: [ balerny area) 25,08.2017 Rs.26,43 463 /-
28.02. 2024
|Page 33 of [Page 28 of |As alleged in annexure-1, in
RE: complaint] compliint] payment details at page no.
04.07.2024 23 of complaint]
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H_AR_E_ RA Complaint No. 373 of 2024 and
=, GURUGRAM 6 others
& CRAARD /2024 302, 3 flior, ALz TSC:
Tower-2 01.04.2017 Rs.12,62,500/-
Vijay Komiar |
Vs 307 sg. it. (Page 29 of |As per clause 4.1 of the BEA
Ocean Seven Buildtech [carpet area) compiaint] at page 37 of complaint]
Private Limited |
69 sq. ft . BBA AP
DoF: {balcony arpa) 13102017 Rs13,19373/-
28022024
[Bage 37.of [Page 32 af [Az per ledger account at
RR: complaint] pormplaing| page 71 of complaint]
0407 2024
&, CR/3B3/2024 508, 5' finor, Al:- TSC:
Tower-10 01.04.2017 Rs.13,30,500/-
Anupam Kumar Singh - | [As per clause 4.1 of the BRA
Vs, 324 sn S e 29 of at page 37 of complaint]
Dgean Seven Bulldtech [L“metm]‘ . mplaint]
Private Limited ! APy
950 RINESY | BBA Rs.13,97,969/-
DOF: (balcony area) 23052017
28.02.2024 ’ !' A4 N [As allsged In para 9 at page
> E“Iﬁﬁ? L & =i 10 of complaing)
A ¥ h
04.07.2024 - ; . :
=
T CR/384/2024 1 Ground floor, TSC:
= Tower-f R=.26,29.500/-
Neha Upadhayay |« (1] | {
Vi = ‘ﬁﬁsqﬂ. | As per clause 4.1 of the BEA
Ocean Seven Buildtech, | rpr.-r.agm at page 36 of complaint|
Private Limited &
5. ) !J it B AP:
DOF: oy areaj RE.27,18.243/-
28.01.2024 T, ™~
[Page 28 of [As alleged in pars 9 at page
RR: r 8§ niml:llﬁmﬂ | 4 of complaint]
04.07.2024 : |
Relief sought by the complai ]1- i P
L. DPC ol honding over ufp-uﬁ

{4 Direct the respondent to complets o r.hi' prhjml ﬁﬂd haﬂdﬁ‘t'nl'h il podsession,

|1 The possession clande 52 mentioned n agreement to sell is in violation of Alfordable Housing Policy,

' 2013 and the respondent be directed o modify the said clause in terms of Policy, 2013,

4. Direct the respondent to execute the conveyance deed after offéring valid offer of passession.

5. Direct the respondent to refund the excess amount paid by the complainant over and above the total sale
consideratlon,

&, Direct the respandent to restrain from demanding labour cess, VAT, work contract tax and power backup
charges.

7. Direct the respondent to give input tx credit of GST by allowing refund with interest in terms of order
dated 05,11.2019 passed by Hon'ble Natlonal Anti-Profiteering Authority

Note: In the tuble referred above certain abbreviations have been used. They are elaborated as

follows:

Abbreviation Full form
DoF . Bate of filing of complaing
R Reply received by the respondent
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g HARE RA Complaint No. 373 of 2024 and

&= GURUGRAM 6 others
Al Allotment Eatter
BEA Builder Buyer's Agresment
TSE Total sale consideration
AP Amount paid by the allotbee /s

The aforesaid complaints were filed against the promoter on account of violation
of the apartment buyer’s agreement and allotment letter against the allotment
of units in the project of the respondent/builder and for not handing over the
possession by the due date, seeking award of possession along with delayed
possession charges.
It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on ;l'_lg._ﬂart of the promoter/ respondent in
terms of section 34(f) of t.ha '{'ﬁct which Iﬂéin&qltea the authority to ensure
compliance of the obligations E;'zkst-.uﬁﬁfl. I‘.ﬁé'}lfﬂhﬁtﬂﬁ. the allottee(s) and the
real estate agents under the Act, the rules and thé*;égtﬁati ons made thereunder.
The facts of all the complaints filed by the cnmhlainﬁnt{&}fal!nﬂﬂ{s} are similar.
Out of the above- menmmed case, the par’cir:u]ars of lead case CR/373/2024
titled as Pooja Gupta Vs. Ms Ocean Seven Euﬂﬂwcﬁ Pvt. Ltd. are being taken
into consideration for l:lEtErmfnmg the rfght& ﬂi the allottee(s) qua delayed
possession charges along with Interest and others.
Project and unit related t&ﬂs ' B ¥ {
The particulars of the project, the derafls of sale Eﬁ A sideration, the amount paid
by the complainant, date of proposed handing over the possession, delay period,
if any, have been detailed in the following tabular form:

CR/373/2024 titled as Pooja Gupta Vs. M/s Ocean Seven Buildtech Pvt.

Ltdl
S.N. | Particulars Details
1. Name and location of the | "“Expressway  Towers”, Sector-109,
project Gurugram.
2, Project area 7.50 Acres
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= GURUGRAM

Complaint No. 373 of 2024 and
6 others

3. | Nature of Project Residential (Affordable Group Housing)
4. DTCP license no. and| 06 of 2016 dated 16.06.2016
validity status Valid upto 15.06.2021
5. Name of Licensee M /s Ocean Seven Buildtech Pvt. Ltd.
6. Rera  registered/  not| Registered
registered and wvalidity | Vide no. 301 of 2017 dated 13.10.2017
status Valid upto 12.10.2021
7. Unit no. 604, 6% floor, Tower-6,
[page 37 of complaint)
8. Unit Admeasuring - 644 sq. ft. carpet area
100 5q. ft. balcony area
B - _ . [page 37 of complaint)
9, | Allotment Letter 120 HSE{IJT
| . | LP?%FLET.PFFQL"‘PMM]
10. | Approval of Building Plan- | 26.09.2006
- (As per prnjhn: dqtaﬂs]
11. | Environmental Clearance 30.11:2017
| (As per infurmahpn obtained from the
L ) planning Eranrh]_
12. | Buyer's Agreement 07.01.2019
' (page 3 2 of E&mplamt}
13. | Possession Clause as per | 5.2 Possession Time
buyer's agreement The.company shall sincerely endeavor to
I ete the construction and offer the
) A ion e safd unit within five
| _ 'ﬁffﬁngthe“iinte of receiving of
license ("Commitment Period”) ...
[Emphasis supplied]
(page 44 of complaint)
14. | Possession Clause 1(IV) of the Affordable Housing Policy,
{as per affordable housing | 2013
policy, 2013) All such projects shall be required to be
necessarily completed within 4 years
fram the approval of building plans or

‘grant of environmental clearance,
whichever is later. This date shall be
referred to as the "date of commencement

| of project” for the purpase of this policy,
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=2 GURUGRAM 6 others

HARERA Complaint No. 373 of 2024 and

| The licenses shall not be renewed beyond |
the said 4 years period from the date of |
commencement of project

15.

Due date of possession 30.05.2022

30.11.2021 Plus additional grace of 6
months In lieu of Covid-19 as per the
HARERA Notification.

[Note: The due date is calculated form the
date of environmental clearance
| (31.11.2017), being later.]

16.

Sale consideration ; 'ES;EE_,ZE.PGW-
[as mentioned in BBA at page 37 of
complaint)

Facts of the complaint

17.

1B.

Total amount paid | Rs27,14626/-
v | (as per ledget;_an:tﬂunt at page no. 71 of
/1 complaite) |
Occupancy Certificate -Nﬂtﬂbtﬂlne& e |
I
Offer of possession. : Not uFfEI'Ed

. 73
i \-

‘\I"'|

The complainant has made the following su limlssinns in the complaint: -
L

1.

That the complainant i 15 an Im;iiap tﬁmﬂnl; and well conversant with the

facts of the present Hﬂsﬁ hence mmi‘ e

e |

btosign, verify and file the present
complainant before this Authority fur‘lseg?nglpnssesaiun and delayed
possession charges.

That the respondent is a registered company which had undertaken to
develop the project namely "Expressway Towers” consisting of residential
Units/Flat under the Affordable Housing Policy, 2013 launched vide DTCP
licence No. 06/2016 granted to the respondent. The project consisting of
1089 flats/units (one/two bedroom + SF‘.] propased to be developed over
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IV.
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= GURUGRAM 6 others

HARERA Complaint No. 373 of 2024 and

the land measuring 7.5 Acre situated at Village Babupur, Sector -109 of
Gurugram, Haryana.

The complainant had signed and submitted an application dated
25.10,2016 for allotment of residential flat under Affordable Housing
Policy, 2013 issued by Govt. of Haryana. That the draw was held on
19.05.2017 a unit no. 604 in Tower 06 on 6% floor admeasuring 644 sq. ft
(carpet area) and 100 sq. ft. balcony area was allotted against total sale
consideration of Rs.26,26,000/- vide allotment letter dated 20.05.2017.
Subsequent thereto, an agreemeni:it:ﬁ:sdll dated 07.01.2019 was entered
into between the complainant and'ﬁ'ﬁ[ﬁmdent

That the respondent mmrmemusijg did net mention specific date ofhanding
over the physical pusrsﬁs-smn of the u.r.l.it' in E‘;w_ aﬁreemem to sell but it is
mentioned in the clagse no. 5.2 of the agreemet to sell that the company
shall sincerely enﬂﬁuﬁur to Cl]l‘[lplEtE‘l the rnﬁmmcﬁnn and offer the
possession of the saj.q mﬁt within five ;rears Eram date of receiving of
licence, Y ‘i.:'ﬁ

That the respondent uhlt'ajiq}eﬂ huﬂﬂlngpi,'mﬁﬁprml on 26.09.2016 (as per
the details available on 'u'r’EhEitE of [}TEF] and received environmental
clearance on 30. 113:11{; as mentioned in @e order dated 13.12.2022 by
this Hon'ble Authority in case titled. Rajm Hukraja vs M/s Ocean Seven
Buildtech Pvt. Ltd. complaint no.4086 of 2020 Miowever the respondent had
neglected to complete the project till date.

That the respondent cannot override clause 1(iv) of Affordable Housing
Palicy, 2013 relating to completion of construction and possession. That the
said clause shall override the possession time as mentioned by the

respondent in agreement to sell in clause 5.2. Hence the due date of
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& GURUGRAM 6 others

ViL

VIII.

X1

HARERA Compiaint No, 373 of 2024 and

possession {s to be reckoned from environmental clearance that is
30.11.2017 which comes to 30.11.2021 (possession date).

That the complainant had already pald sum of Rs.27,14,626/- up to
04.08.2020 which is more than the agreed sale price of the flat amounting
to Rs.26,26,000/-as per the payment plan (Annexure-B) of the agreement
to sell but the respondent had neglected to complete the project till date.
That the complainant is also entitled to seek input tax credit of GST
pursuance to the order dated 05.11.2019 in case no. 55/2019, case titled as
"Shri Hardev Singh & Ors. V/s M/s Ocean Seven Buildtech Pvt. Ltd"
passed by the Hon'ble National ﬁnﬁ-PrﬂﬂtEEﬂng Authority. However,
despite repeated request 341& remf-n‘d#riifur settlement of the above in the
cost and other pa}rahfﬂs E}ﬂ the mmplajpﬂnt it thl:- respondent refused to
give the same hence committed the vtuiatinn of th«& said judgment.

That the respundenl:,mﬁder the clause 4. 9[1,"} am;l (iv) of the agreement has
demanded: | :

» Labour Eess';"=. O
» VAT; N oY
» Work Contract Tax; '
# Power Backup charges
That there is a delay :::f‘EH-"i'unnths in Gnmgiéﬁuq of the project as on date

from 30.11.2021 to 30.10.2023. The complafnant visited several times in
the office of the respondent and sent numereus mails calling upon to
complete the project and handing over the possession but gave evasive
reply and made illegitimate demands of money under the pretext the
construction cost has gone above but were refused by the complainant.
However, the complainant is ready to pay the legitimate balance demand as
may be directed by this Authority at the time of possession.

That to the knowledge of the complainant, the RERA registration no. 301 of
2017 of the project has also lapsed and penalty proceeding have been
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XL

Relief sought by the mmplphmﬂt el JRE L™

HARERA Complaint No. 373 of 2024 and

initiated and going on against the respondent for violation of RERA Act. That
it is evident from the alleged acts, deed and omission the respondent has
neglected to complete the project and have grossly violated affordable
housing norms notified by Haryana Govt.

That for the reason stated above, the complainant is left with no other
efficacious remedy available except to file the present complaint before the
Hon'ble Authority for seeking possession and delayed interest for wilful
breach of agreement to sell and alleged violation of section 11, 14 and 18 of
the RERA Act, therefore are Iiahlﬂ.'tn be compensated by the respondent
under RERA Act, |

The complainant has suughl; ﬁﬂhﬂﬂng reli”eﬁ’sﬁ“ “!’

1.

I11.

VI

VIL

To direct the rEE;IDnl:iEnt to give delaved pusseahlﬂn charges @ MCLR+2%
from 30.11.2021 till the date of actual physical possession at the prescribed
rate of interest;

Direct the respondenfto, cnmplete the prhjpl::;and handover the physical
pﬂSSESS]Eﬂ. \

The possession clause 5‘~2 mentioned In agrﬂtmant to sell is in vielation of
Affordable Housing Policy, 2013 and timdre&pundent be directed to modify
the said clause in tepmsg of Policy, 2013;

Direct the respnndeht;p ﬂhgtﬂﬁﬂtﬁmﬁeﬁenré@eed after offering valid
offer of possession to-the complainant;

Direct the respondent to refurid the exeess amount paid by the complainant
aver and above the total sale consideratipn;

To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Backup Charges;

Direct the respondent to give input tax credit of GST by allowing refund with
interest in terms of order dated 05.11.2019 passed by Hon'ble National
Anti-Profiteering Authority;
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HARERA Complaint No. 373 of 2024 and

On the date of hearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to
section 11(4] (a) of the act to plead guilty or not to plead guilty.
Reply by the respondent

The respondent is contesting the complaint on the following grounds:

i

i

iv.

That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement both the
parties have uneguivocally agreed to resolve any disputes through
arbitration. |

That the complainant is a willful defaulter and deliberately, intentionally
and knowingly have not pﬂ;d tlmﬂl}r mstahnznts

That starting from Fe’hruary 2023, the Lﬂushue:tiun activities have been
severely impacted due to the suspensmn of the 1n3ense and the freezing of
accounts by the DT{:F ﬂha ndigarh and HREH& Eumgram, respectively. This
suspension and Fﬂ.‘!ﬁﬂg of accounts I:Ej:ll‘ﬁﬂh‘u a force majeure event
beyond the control of the respondent, The duipansmn of the license and
freezing of accounts, starting from Feb 2023 1ill date, have created a zero-
time scenario for the respondent. Furl:hEI;r, there is no delay on the part of
the respondent pr@]ﬁ#l asﬂ is cp\rﬁrgd ugl‘:ler -}gglause number 5.5 force
Majeure, which is ha}'ﬂﬁﬂ gontrol th‘.!‘f 'Eh.l!'l"ﬂ‘.': p-urhdenl:.

That the final EC is CTE/CTO which'has bee n Peceived by the respondent in
February 2018. Hence the start date of project is Feb 2018 and rest details

are as follows.

Covid and NGT Restrictions
Project completion Date [ i Feb-22
Covid lock down waiver 18 months
NGT stay (3 munm'_s_.;ﬁpmx for ¢ E\-’E[‘}’
year)ie. 6*3 18 months
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13.

HARE RA Complaint No. 373 of 2024 and
== GURUGRAM ke

Total Time extended to be extended
(18+18) months 36 months
Accounts freezed & license suspended Feb 2023 till date
further time to be extended till the
unfreezing of the accounts i.e. Feb- Nov
2023 (10 months) Nov-23
Final project completion date (in case
project is unireezed) further time would
be added till unfreezing the accounts Nov-25
As per the table given above, the final date for the completion of

construction is Feb 25 in case--théﬁqgﬁuph are unfreezed by the competent
authority on the date of filing this reply. F rom Feb 2023, the license has been
suspended and accounts h;T:lF‘E been freezed by the DTCP Chandigarh and
HRERA Gurugram. g RN .
Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the r:urrg]]a:int can be decided on the
basis of these undisputed documents and suhm‘i ssiuu made by the parties.
Jurisdiction of the aulhu;‘mr i

The authority observes that it has territorial’ as well as subject matter

it i.,‘.
-y

jurisdiction to adjudicate the present -::clmpla_iht for the reasons given below.

El Tcrﬂtuﬂaljurisdlnﬂa:ﬂ 4 ‘E. Al

As per notification no. 1,/92/2017- 1TCP dﬂtdr.l 14.12.2017 issued by Town and
Country Planning Department, the jur-isdlrtiun of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District Therefore, this authority

has complete territorial jurisdiction to deal with the present complaint.
E.Il  Subject matter jurisdiction
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16,

L'F.

ﬁ ERA Complaint No. 373 of 2024 and

== GURUGRAM § others

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be responsible

to the allottee as per agreement for sale. Section 11(4)(a) is reproduced as
hereunder:

Section 11

{#) The promoter shall-

fa} be responsible for all obligations, respdnsibilities and functions
wnder the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
commuon areas to the association of m'rurtpe'; or the competent authority,
as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to fnmref‘-::mu,ghnnre af the obligations cast
upon the promaoters, ﬂﬂﬂ' aflottees and tﬁ !‘w‘i estate agents under this
Act and the rules antl eegulations made thef sinder.

S0, in view of the provisions of the Act quo ted above, t_l%e autheority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

Findings on objections mlsqd h;{r the respondent

F.I  Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has sub;gnmeduhat ri? Eumpjal,gt Tut maintainable for the
reason that the agreement contains an Et'hltﬁlthn

dispute resolution med;am_;s;n p;:- be aﬂgptgﬁ_hg-_ﬂlg -Eﬂjﬁ&ﬁ in the event of any
dispute. The authority is of the opinion that the jurisdiction of the authority

use which refers to the

cannot be fettered by the existence of an arbitration clause in the buyer's
agreement as it may be noted that section 79 of the Act bars the jurisdiction of
civil courts about any matter which falls within the purview of this authority, or
the Real Estate Appellate Tribunal. Thus, the intention to render such disputes
as non-arbitrable seems to be clear. Also, section 88 of the Act says that the

provisions of this Act shall be in addition to and not in derogation of the
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provisions of any other law for the time being in force. Further, the authority

puts reliance on catena of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy & Anr.
(2012) 2 SCC 506, wherein It has been held that the remedies provided under
the Consumer Protection Act are in addition to and notin derogation of the other
laws in force, consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration clause.
Therefore, by applving same analogy the presence of arbitration clause could not
be construed to take away the jurisdiction of the autharity.

Further, in Aftab Singh and ors. vs. Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided on 1 3..{1?.:3_1}1_1::7, the National Consumer Disputes
Redressal Commission, N.aiw-ffﬂhi [NEDR{I}-ﬁs-E&d that the arbitration clause
in agreements between the complainants and hullcterls could not circumscribe
the jurisdiction of a consumer. Further, while considering the issue of
maintainability of a co mplﬂint l:lafﬂrE a consumer ;fumm Jfcommission in the fact
of an existing arbitration’ ,clauﬁe in the huild,m' Huyer agreement, the hon'ble
Supreme Court in case titled ﬂ‘s M/s Emuar.MGF Land Ltd. V. Aftab Singh in
revision petition no. 2629-30/2018 in civil ﬁppeuf no. 23512-23513 of 2017
decided on 10.12.2018hias upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the Constitution-ef India, the law declared by the
Supreme Court shall be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view. Therefore, in view of
the above judgements and considering the provision of the Act, the authority is
of the view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA Act,
2016 instead of going in for an arbitration. Hence, we have no hesitation in

holding that this authority has the requisite jurisdiction to entertain the
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complaint and that the dispute does not require to be referred to arbitration

necessarily.

F.Il  Objections regarding force majeure.

The respondent/promoter has raised the contention that the construction of the
project has been delayed due to force majeure circumstances such as ban on
construction due to orders passed by NGT, major spread of Covid-19 across
worldwide, suspension of license by the DTCP, Chandigarh and freezing of
accounts by HRERA Gurugram etc. which is beyond the control of the respondent
and are covered under clause 5.5 of the%agre&nent The respondent has further
submitted that suspension of the license and lree::‘.ing of accounts, starting from
Feb 2023 till date have c;‘ﬂated a zgrnﬂme*:@:enanu for the respondent.

Furthermore, the final E?E s, ETE_.’ET[i iﬁﬂtmhas been received by the
respondent in February 2018, hence the start ﬁatE of project is Feb 2018.

However, all the pleas advmcﬂi inthis regan:l are devaid of merits. As per clause
1(iv) of the Alfordable Hn!.gﬁng Fuh::}, 2013itis prpsn'iped that “All such projects
shall be required to be na:cdsrmﬂv :umpfeﬂe:f H"; #ﬂn 4 years from the date of
approval of building plans or gmntﬂf environmen h!! clearance, whichever is later.

This date shall be referred to as the "date af commencement of project” for the
purpose of this policy. Tib&spnhd&zﬂfinﬂ*ﬂhﬂi&dﬁ#lmnment clearance and
huilding plan approval .in respect uF the Eall__i project on 30.11.2017 and
26.09.2016 respectively, Therefore, the dite date of possession is being
calculated from the date of environmental ¢learance, being later. Further, an
extension of 6 months is granted to the respondent in view of notification ne.
9/3.2020 dated 26.05.2020, on account of outbreak of Covid-19 pandemic.
Therefore, the due date of possession was 30.05.2022. As far as other
contentions of the respondent w.r.t delay in construction of the project is
concerned, the same are disallowed as firstly the orders passed by NGT banning

construction in the NCR region was for a very shoert period of time and thus,
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cannot be said to impact the respondent-builder leading to such a delay in the

completion. Secondly, the licence of the project of the respondent was suspended
by DTCP, Haryana vide memo dated 23.02.2023, due to grave violations made by
itin making compliance of the terms and co nditions of the licence. In view of the
same and to protect the interest of the allottees, the bank account of the
respondent related to the project was frozen by this Authority vide order dated
24.02.2023. 1t is well settled principle that a person cannot take benefit of his

OwWn wrong.

Findings on the relief sought by the complainant.

G.I  Direct the respondent to give dﬂﬁxed possession charges at the
prescribed rate i.e, MCLR+2% from 30.11.2021 till the date of actual
physical possession ntthépmmﬂbedﬁt& Interest.

G0l Direct the respondent to execute the con 'I-FH}I'ﬂIIEE deed after offering valid
offer of possession to the complainant, h

Gl The possession clause 5.2 mentioned in agreement to sell is in violation
of Affordable Huu&ing Palicy, 2013 and the respondent be directed to
modify the said clause in terms of Policy, 2013

On the above-mentioned reliefs suugttt by the u:qur:lainant are being taken

together as the findings inone relief will definitely affect the result of the other
reliefs, Y

The complainant intends to c?ntinué with It.l_'_l_f-:_xprq_]!pi:t and is seeking delay
possession charges as p{‘ﬁxﬁd&d ‘under the :hrﬁ_wi'_ﬁp_..tu_l_.gecﬂun 18(1) of the Act.
Sec. 1B{1) proviso reads-asunder:

“Section 18: - Return of amount and compensation
18(1). if the promoter fails to complete or is unoble to give possession
of an apartment, plot, or building, — \.......,
Provided that where an allottee does not m:enn' tu w:r.hdmwﬁ"ﬂm the
project, he shall be puid, by the prometer, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”
As per clause 5.2 talls about the possession of the unit to the complainants, the

relevant portion is reproduce as under:-

"58.2 Passession Time
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The Company shall sincerely endeovor o complele the
construction and offer the possession of the said unit within five
yvears from the date of the receiving of license ("Commitment
Period"), but subject to force majeure clause of this Agreement
and timely payment of installments by the Allottee(s). However
in case the Compuny completes the construction prios to the period
of 5 years the Allottee shall not raise any objection in taking the
possession after payment of remaining sale price and other
charges stipulated in the Agreement to Sell The Company on
obtaining certificate for occupation and use by the Competent
Authorities shall hend over the suid unit to the Allottee for
his/her/their occupation and use, subject to the Allottee having
complied with all the terms and conditions of the said Policy and
Agreement to sell and payments m:m'f as per Payment Plan.”

At the outset, it is relevant to comment on the preset possession clause of the

agreement wherein the possession has bieen subjected to all kinds of terms and
conditions of this agreement and application, anththe complainant not being in
default under any pmvi_s’lg'ﬂs ;r.ll’ these agﬁemehts ._Fmd compliance with all
provisions, formalities and documentation as prescribed by the promoter. The
drafting of this clause andiincorporation ufsqlu:h cund'itinns are not only vague
and uncertain but so heavily | loaded in favour of ﬂ‘lE pmmnter and against the
allottees that even a 5lng!ﬂe~demult by the illutra:qs Iﬂ fulfilling formalities and
documentations etc. as prEﬂtriEEd by the pmmul‘er may make the possession
clause irrelevant for the purpﬂse of ‘allottees and the commitment date for
handing over pnssessinn"n%sits mea’l':ung ']'iwﬂwgrimraﬁnn of such clause in
the buyer's agreement by the promoter s not onlyyin grave violation of clause
1{iv) of the Affordable Housing Policy, 2013!, I:'r'ué'-:.i.lsb deprive the allottees of
their right accruing after delay in possession, This is just to comment as to how
the builder has misused his dominant position and drafted such mischievous
clause in the agreement and the allottees are left with no option but to sign on

the dotted lines.
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. Clause 1(iv) of the Affordable Housing Policy; 2013 provides for completion of

all such projects licenced under it and the same is reproduced as under for ready

reference:

1{iv]
“All such projects shall be required to be necessarily completed within
4 years from the date of upproval pf butlding plans or grant of
environmentnl clearance, whichever s later, | This date shall be
referred to as the "date of commencement of project” for the purppse
of the policy.”
Due date of handing over of possession: As per clause 1(iv) of the Affordable

Housing Policy, 2013 it is prescribed that "All such projects shall be required to
be necessarily completed within 4 years from r:h»e date of approval of butlding plans
or grant af environmental clearanee, wbﬁ:heverng J'u ter. This date shall be referred
to as the "date of camm&n@émej'}t af prmjaﬂt“'{anarm purpose of this policy. The
respondent has obtained E!'W'Irnllmerlt clearance-and building plan approval in
respect of the said preject on 30.11.2017 an_d 26.09.2016 respectively.
Therefore, the due date of possession is being taléqlated from the date of
environmental clearance, hEil;lg later. Further, B{u E;ttensiun of 6 /months is
granted to the respﬂmientm ‘i"'lE'ﬁ.*-" nfnnﬂﬂcatmn t.ré 4/3-2020 dated 26.05.2020,
on account of outbreak of Covid-19 ]mnddm{c, Therefore, the due date of
possession comes out Iﬂ%ﬂ {}l;iﬁ 2022, 'y A

Admissibility of delay 2551 &arge:‘. iﬂ%nfeérihnd rate of interest:
Proviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, E}r the promoter, interest for every
month of delay, till the handing over of passession, at such rate as may be
prescribed and it has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:

Rule 15. Prescribed rate of interest- {Proviso to section 12, section

18 and sub-section (4) and subsection (7} of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4] end (7} of section 19, the interest at the rate
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prescribed” shall be the State Bankof Indig hryhesr marginal cast of
lending rate +2%.;

Provided that in case the Stote Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be reploced by such
benchmark lending rates which the State Benk of Indfa may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the provision

of rule 15 of the rules, has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasenable and if the said rule is
followed to award the interest, it will ensure uniform practice in all the cases.
Consequently, as per website of the State Bank of India Le,, https://sbi.co.n, the
marginal cost of lending rate (in siaurt. MEI:JR] as on date Le, 15.04.2025 is
9.10%. Accordingly, the presmhed ﬁatg of l'n.l;erest will be marginal cost of
lending rate +2% L., 11.10%.2" - +--1 { -,1.‘

The definition of term ‘Inﬁ:emst as t}eﬁnﬂd umiler section 2(za) of the Act
provides that the rate of fm’.grest chargeahfe from 'ghe-:a]luttﬁe by the promoter,
in case of default, shall Iqeﬁiual. to the zﬁte ;T:lf ii:lterést ‘q.'hln:h the promoter shall
be liable to pay the ailntt&e,"in case of default. Tha}ﬂiﬁmnt section is reproduced

below: '

|
‘(za) "nterest” means the rates of iterest payable by the promoter or the
allottee, as the case may be. el
Explanation, —Far the purpose of this¢lause—
(i) the rate of jntérest chargeable from ﬁﬁ{@tﬁy the promoter, in

case of defawlt, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in tuse of default;

(ii)  the interest.payable by the promoter to the allottee shall be from
the date the promoter received the umownt or any part thereof till
the date the amaunt or part thereof and| interest thereon is
refunded, and the interest payuble by the allottee to the promater
shall be from the date the ollottee defaults in payment to the
promaoter till the date it iz paid;”

Therefore, interest on the delay payments from the complainant shall be charged
at the prescribed rate Le, 11.10% by the respondent/promoter which is the

same as is being granted to the complainant in case of delayed possession

charges.
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On consideration of the documents available on record and submissions made

by both the parties, the authority is satisfied that the respondent is in
contravention of the Section 11(4)(a) of the Act by not handing over possession
by the due date as per the agreement. By virtue of clause 1(iv] of the Affordable
Housing Policy, 2013, the respondent/promoter shall be necessa rily required to
complete the construction of the project within 4 years from the date of approval
of building plans or grant of environmental clearance, whichever Is later.
Therefare, in view of the findings given-above, the due date of handing over of
possession was 30.05.2022. However, the respondent has failed to handover
possession of the subject apartment to the complainant till the date of this order.
Accordingly, it is the failure of the respnhi:lenqlf promoter to fulfil its obligations
and responsibilities as per'the agreement to hand over the possession within the
stipulated period. Moreover, the authority observes that there is no document
on record from which it gan be ascertained #s to whether the respondent has
applied for occupation certificate or what is the status of construction of the
project, Hence, this project isto be treated as ujl-g_ningpruje-:t and the provisions
of the Act shall be applicable equally to the bullder as well as allottees.
Accordingly, the non-compliance of the mandl,ate contained in section 11(4)(a)
read with proviso to section 18(1) of the Act.on the part of the respondent is
established. As such, the allottee shall be paid, by the promoter, interest for every
month of delay from due date of possession Le., 30.05.2022 till valid offer of
possession plus 2 months after obtaining occupation certificate from the
competent authority or actual handing over of possession whichever is earlier,
as per section 18(1) of the Act of 2016 read with rule 15 of the rules.

Further, as per section 11(4)(f) and section 17(1) of the Act of 2016, the
promoter is under an obligation to get the conveyance deed executed in favour

of the complainant. Whereas as per section 19(11) of the Act of 2016, the allottee
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the unit in question. However, there is nothing on the record to show that the
respondent has applied for occupation certificate or what is the status of the
development of the above-mentioned project. In view of the above, the
respondent is directed to handover possession of the flat/unit and execute
conveyance deed in favour of the complainant in terms of section 17(1) of the
Act of 2016 on payment of stamp duty and registration charges as applicable,
within three months after obtaining occupation certificate from the competent
authority.

G.JIV  Direct the respondent to prnﬁd&ﬂ;ﬁlid physical possession after receipt
of occupancy certificate.
The respondent is legally bound to meet the pre-requisites for obtaining

eccupation certificate from the competent authnrity. It is unsatiated that even

after the lapse of more than 2 years from the due date of possession the

respondent has failed to complete the construction and apply for OC to the

competent authority, The promoter is duty hmmdf to ebtain OC and hand over
.

possession only after obtalning OC, |

G.V  Direct the respondent to refund I:I:Ie excess amount paid by the
complainant over and above the total sale price.
The details of the sale consideration and amount paid by the allottee in each case

are provided herein below:-

5. No. Complaint no. | sale cmui:hra_l:inn Amount paid by the
as per clause 4.1 of complainant
__BBA il
1. CR/373/2024 | Rs.26,26000/- Rs.27,14.626/-
2. CR/375/2024 Rs.26,29,500/- Rs.26,98,792/-
3. CR/378/2024 Rs.26,29,500/- Rs.27,18,249/-
| & CR/379/2024 Rs.26,29,500/- Rs.26,43,.463/-
| & CR/380/2024 Rs.12,62,500/- Rs.13,19,373/-
| & CR/383/2024 Rs.13,30,500/- Rs.13,97.969/-
7 CR/384/2024 Rs.26,29,500/- Rs.27,18,243/-
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As per clause 4.1 of the buyer's agreement the sale consideration/sale price of

Rs.26,26,000 /- shall be payable as per the payment plan annexed as annexure-
B, GST, service Tax, VAT, and other levies, duty if applicable shall be payable by
the allottee over and above the sale consideration. Further, it was also agreed
the service tax/VAT and other applicable taxes and charges of any nature
whatsoever, which may be levied by the Government Authorities with
prospective and retrospective effect shall be payable by the allottee over and
above sale consideration mentioned herein above. The relevant clause 4.1 of the

BBA is reproduce herein below:-

ARTICLE 4
SALE CONSIDERATION

4.1 Sale Price |
That the allottee agrees to pay the company for the purchase of the said flat/
unit a sum of Rs13,30,500/- admeasuring 324 sq. ft. (calculated @
Rs.4,000/- per sq. ft. of carpet area of the said unit, admeasuring 69 sq.
ft. and balcony area calculated @ Rs.500/- per sq. ft. attached with the
flat admeasuring w.......... $4. ft.), (hereinafter referred to us "Sale
Price/Sale consideration”) shall be payable aos per the payment plan
annexed as ‘Annexure ‘B’ {hereinafter referred os “payment plan”),
G.5.T, Service tax, VAT any ather levies duty if applicable shall be payable
by the allottee over and above the sale consideration. EDC shall be
payable as per the suid poligy. The two-wheeler parking shail be identified and
alfocated by the company &t the time of hariding over of possession of the unit
to the Allottee. The Service tax,/ VAT ond all ather applicable taxes and charges
of any nature whatsoever, which may be levied by the Govt. Authority with
prospective and retrospective effect shall be payable iy the allottee aver and
abave sule consideration mentioned herein above,

In view of the above clause, the Authority observes that the sale consideration is

exclusive of GST, Service Tax, VAT, and other levies, duty if applicable and the
respondent is well within right to claim such amount as agreed between the
parties and the same shall be payable by the allottee over and above the sale
consideration. However, the respondent is directed to furnish the details of
payment of such taxes paid to the concerned Authority. If the

respondent,/promoter failed to provide the details of taxes as well as applicable
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charges as per the law of land then the respondent shall refund li’lE excess

amount.

G.Vl  Direct the respondent to give anti-profiteering credit/input tax credit to
the complainants.

The complainant has sought the relief with regard to direct the respondent to
give anti-profiteering credit/input tax credit to the complainants and charge the
GST as per rules and regulations, the attention of the authority was drawn to the
fact that the legislature while framing the GST law specifically provided for anti-
profiteering measures as a check and to maintain the balance in the inflation of
cost on the product/services due to change in migration to a new tax regime i.e.
GST, by incorporating section 171 in Central Goods and Services Tax Act,
20117 /Haryana Goods and Services Tax Act, 20 17, the same is reproduced herein
below.

"Section 171 (1) Any reduction in rate q,_" tax an any supply of goods or services
ar the bengfit of input tax credit shall be passed|on to the recipient by way of
commensurate réduction in prices.” |

As per the above provision, the benefit of tax reduction or ‘Input Tax Credit’ is
required to be passed onto the eustomers in #Iiew elrf section 171 of HGST/CGST
Act, 2017. In the event, the respondent /promoter has not passed the benefit of
I'TC to the buyers of the unitin contravention to the provisions of section 171(1)
of the HGST Act, 2017. The allottee is at liberty to approach the State Screening
Committee Haryana for initiating pro ceedings;*undl;r section 171 of the HGST Act
against the respondent-promoter.

GVl To restrain the respondent from charging any maintenance charges in
future as the complainant is not bound to pay the same under the
Affordable Housing Policy, 2013.

As per the clarification regarding maintenance charges to be levied on affordable
sroup housing projects being given by DTCP, Haryana vide clarification no. PF-
27A/2024 /3676 dated 31.01.2024, it Is very clearly mentioned thall the utility

charges (which includes electricity bill, water bill, property tax waste collection
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charges or any repair inside the individual flat etc.) can be charged from the

allottees as per consumptions.
Accordingly, the respondent Is directed to charge the maintenance /use /utility
charges from the complainants-allottees as per consumptions basis as has been
clarified by the Directorate of Town and Country Planning, Haryana vide
clarification dated 31.01.2024.

GVIl To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Backup charges.

The complainant has sought the relief to restrain the respondent from
demanding Labour Cess, VAT, WCT and power backup charges. Although, as per
record, no demand under the above said heads have been made by the
respondent till date, however in clause 4.9 (iii) and (iv) of the buyer's agreement
dated 17.06.2017, it has heen mentioned IEhat the allottee is liable to pay
separately the above-said charges as per the demands raised by the respondent
company. Therefore, in the interest of justice and to avoid further litigation, the

Authority is deliberatingits findin gs on the above said charges.

e Labour Cess:- The Labour cess is leviedi@ 196-on the cost of construction
incurred by an employer as perthe pruﬁsiﬂnls of sections 3(1) and 3(3) of
the Building and Other Construction Workers' Welfare Cess Act, 1996 read
with Notification No. 5.0 2899 dated 26:9.19896: Itis levied and collected on
the cost of construction incurred by employers including contractors under
specific conditions. Moreover, this issue has already been dealt with by the
authority in complaint bearing no. 962 of 2019 titled Mr. Sumit Kumar
Gupta and Anr. Vs Sepset Properties Private Limited wherein it was held
that since labour cess is to be paid by the respondent, as such no labour cess
should be separately charged by the respondent. The authority is of the
view that the allottee is neither an employer nor a contractor and labour

cess is not a tax but a fee. Thus, the demand of labour cess raised upon the
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complainants is completely arbitrary and the complainants cannot be made

liable to pay any labour cess to the respondent and it is the respondent
bullder who is solely responsible for the disbursement of said amount.

s VAT:- The promoter is entitled to charge VAT from the allottees where the
same was leviable, at the applicable rate, if they have not opted [or
composition scheme. However, if composition scheme has been availed, no
VAT is leviable. Further, the promoter shall charge actual VAT from the
allottees/prospective buyers paid by the promoter to the concerned
department/authority on pro-rata basis ie. depending upon the area of the
flat allotted to the complainant -ﬁiﬁ?.‘ﬁ;—‘vi? the total area of the particular
project. However, the complainant would alsg be entitled to proof of such
payments to the concerned department along with a computation
proportionate to the allotted unit, before making payment under the
aforesaid heads. ]

«  WTC (work contract tax):- The complainant is seeking above mentioned
relief with respect to, restraining the respondent from demanding Work
Contract Tax. At this stage, it is impertant to stress upon the definition of
term ‘work contract’ under Section 2,[11:'}] of the CGST Act, 2017 and the
same is reproduced below for ready reference:

"(119) — works contract means & coptract for building, construction,
fabrication, completion, erection, Instellation, [fitting  out
improvement, modification, repaif, maintepance, renavation,
alteration or commissianing of any immavable property wherein
transfer of property in goods (whether as goods or in some other
farm}is involved in the execution of sych cantract;”

After considering the above, the Authority is of the view that the

complainant/allottee is neither an em pli:p;fer nor a contractor and the same
is not applicable in the present case. Thus, the complainant /allottee

cannot be made liable to pay the same to the respondent.
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Power Backup Charges:- The issue of power back-up charges has already
heen clarified by the office of DTCP, Haryana vide office order dated
31.01.2024 wherein it has categorically clarified the mandatory services to
be provided by the colonizer/developer in affordable group housing
colonles and services for which maintenance charges can be charged from
the allottees as per consumption. According, the promoter can only charge
maintenance fuse/utility charges from the complainant-allottees as per
consumption as prescribed in category-11 of the office order dated
31.01.2024.

H. Directions of the authority

43. Hence, the authority hereby passes this order and issue the following directions

under section 37 of the Act to ensure compliance of obligations casted upon the

promoter as per the functions entrusted to the Euﬂlnrft}' under section 34(f) of

the Act:

The respondent,/promoter is directed to pay intergst to the complainant(s)
against the paid-up amountat the prescribed rate of 11,10% p.a, for every
month of delay from the due date of possession i.e, 30.05.2022 till valid
offer of possession plus 2 months after obtaining occupation certificate
from the competent authority or actual handing over of passession,
whichever is earlier; as per section 18({1) of the Act of 2016 read with rule
15 of the rules. |

The arrears of such interest accrued from 30,05.2022 till the date of order
by the authority shall be paid by the promoter to the allottee(s) within a
period of 90 days from date of this order and interest for every month of
delay shall be paid by the promoter to the allottee(s) before 10th of the

subsequent month as per rule 16(2) of the rules.
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iii. The respondent/promoter shall handover possession of the flat/unit and

execute conveyance deed in favour of the complainant(s] in terms of section
17(1) of the Act of 2016 on payment of stamp duty and registration charges
as applicable, within three months after obtaining occupation certificate
from the competent authority.

iv. The complainant(s) are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

v. The respondent/promoter shall not charge anything from the
complainant(s) which is not the partofthe Affordable Housing Palicy, 2013.

vi. The rate of interest chargeable from the allottee(s] by the promoter, in case
of default shall be charged at the pre'!;-::rihed rate ie, 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee(s), in case of default ie, the
delayed possession charges as per 5!:11!10!"1 2(za) of the Act.

44. This decision shall mutatis'mutandis apply to cases mentioned in para 3 of this
order wherein date of allotment letter, date of execution of buyer’s agreement
and details of paid-up amountis mentioned i each of the complaints.

45, Complaint as well as applications, if any, stand disposed off accordingly.

46. Files be consigned to registry.

Al e ek

I{Ash‘ﬁk S an) (Arun Kumar)
Memb Chairman

Hartana Real Estate Regulatory Authority, Gurugram
Dated: 15.04.2025
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