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DRﬁEH

1. The present complaint dated ii.ﬂ?.ﬂﬂié has been filed by the
complainant /allottee under seetion 31 of the Real Estate (Regulation and
Development) Act, 2006 (in short, 'the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 [in short,
the Rules) for violation of section 11(4){a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the Rules
and regulations made thereunder or to the allottee as per the agreement
for sale executed inter se.

A.Unit and project related details

n
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The particulars of unit details, sale consideration, the amount paid by the

Complaint No, 3199 of 2024

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

agreement

5. No. Particulars Details
12 Name and location of the | “MVN Athena Sohna®, Village- Sohna,
project Sector-5, Sohna, Gurugram
2. Nature of the project Afferdable Group Housing )
3. Project area 6.50625 acres
4. DTCP license no. 49 of 2014 dated 18.06.2014 valid up
to 17.02.2026
5. Name of licensee MV.N. Infrastructure Pvt. Ltd.
f. RERA Registered / nu 284 0f 2017 dated 10.10.2017 valid up
registered e 09.10.2021
7. | Unit no, _— Jl AZ-008, Ground floor & Tower-A 2
N A 4&5 : no. 20 of the complaint)
B, | Revised unit no. T | jor & Tower-8
(Asper page no. 40 of the complaint)
| (Note: Unit ho. has been revised to
i 503, Gth I'Innr from AZ-008, ground
| ; floor vide ,‘Bﬂﬂ@ﬂﬂum to flat buyer's
= 1 agreeme
9. | Unitarea : 343.9098 *r;.[carpet Area)
b | (As per pﬁe‘,nu, 20 of the complaint)
10. | Revised unit area A5 T 340.099 +sq. ft. (Carpet area) and
S 102,968 (Balcony area)
' (As per page no. 40 of the complaint)
L (Note: L[;iit ‘area has been revised to
- 340.099 ‘sq. ft from 343.9098 sq. fu
vide addendum to flat buyer's
Ad J agreement)
11. | Date of approval of building | 05.09.2014
plans (As per page no. 19 of the complaint)
12. | Date of Environment | 05.01.2015
Clearance (As per page no. 4 of the reply) |
13. | Allotment letter 06.02.2015 |
_| (As per page no. 17 of the complaint)
14. |Date of execution of flat| 19.02.2015
buyer's agreement (As per page no. 5 of the reply)
15. | Addendum to flat buyer's | 16.03.2016

(As per page no. 39 of the complaint] |
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Possession clause

| grant of -environment clearance,
| (hereinafter referred to as the

3. Possession

3.1 Subject to force majeure
circumstances, intervention of statutory
Authorities, receipt of occupation
certificate and allottee having timely
complied with all its obligations,
formalities or documentation, as
prescribed by company and not being in
default under any part hereof and flat
buyer's agreement, including but not |
limited to the timely payment of

instoliments of the other charges as per

the payment plan, stamp duty and |

registration charges, the company
| proposes to offer possession of the

said flat to the allottee within a

period of 4 (four} years from the
date of approval of building plans or

“commencement date”), whichever is
later, ‘subjeet 'to the allottes has
executed the flat buyer'’s agreement.

(As per page no. 24 of the complaint)

17.

Due date of puss&sc:ﬁur;{h

iy = -
gl

<E§

05012019
(Note: Due date to be calculated four |
years from the date of environment |

“clearance i.e, 05.01.2015, being later)

18,

Payment plan

Construction linked payment plan

19.

Total sale consideration -

20.

Rs.13,45,365/- {including taxes)
(As per SOAdated 06.11.2024 on page
ng. 73 of the reply)

Amount paid
complainant

Rs.6,52,889 /-
(As per S0A dated (16.11.2024 on page |
no. 73 of the reply)

a1.

Emall seeking the procedure
for surrender of the unit and
refund of the paid-up amount

27.05.2019
(As per page no. 42 of the complaint)

22,

Occupation Certificate

29.05.2019
(As per page no. 43 of the reply]

23.

Offer of possession

07.06.2019
{As per page no. 43 of the complaint)
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24, | Demand letters 07.07.2016, 23.08.2016, 05.12.2016,
06.01.2017, 08.03.2017, 06.07.2017,
30.10.2017, 11.11.2017, 06.01.2018,
25.07.2018, 07.12.2018, 09.10.201% &
29.04.2023
(As per page no. 50-63 of the reply]
25. | Reminder letter 07.10.2019
(As per page no. 66 of the reply)
26. | Final notice of demand cum | 01.05.2023
termination [As per page no. 69 of the reply]
27. | Publication in various | 02.05.2023

newspapers for payment ur, (As per page no. 72 of the reply)
putstanding dues 4 |
28. | Cancellation of allotment” . ) 28:08.2023

__i# {Asper page no, 46 of the complaint)

B. Facts of the complaint: t ;
3. The complainant has made the fo llévlhg s‘uhnﬁ&sﬁnﬂt

I. That the rﬂspundentjpmmm;qg*fd'eveluper* @laiqn itself as reputed
builder and develu]&er The respondent Mﬁ?EHIEMEHt in various
leading newspapers about their fnrth:umtag_prmem named “MVN
Athens Sohna" an affordable. group hﬁuﬁng colony situated at
revenue estate of Uillagezﬁﬁhniﬁgﬁﬁr—i Sohna, Gurugram promising
various advantages, like i@rlﬂ class amenities and timely
completion/execution of the project etc. Relying on the promise and
undertakings given- by \the j‘esppndent' in the aforementioned
advertisements the complainant filed an application dated
03.10.2014 for purchasing a flat in the affordable group housing
colony named “MVN Athens Sohna” situated at revenue estate of
village Sohna, Sector-5, Sohna, Gurugram, The complainant had duly
paid the booking amount of Rs63,000/- and till date the complainant
had paid a total amount of Rs.6,52,889/- only against the sale
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consideration of rs.12,53,964 /- which includes BSF, EDC, I1DC etc. and
taxes.

I1. That the respondent has allotted, unit no. AZ-008, in tower A-Z,
having carpet area of 343.909 sq. ft. on ground floor together with the
two wheeler parking site to the complainant vide draw held on
04.02.2015 and the respondent had duly sent the allotment letter
dated 06.02.2015 to the complainant and the buyer’s agreement was
executed on 19.02.2015. 4

Ill. That thereafter the :nmplainﬂn;'gmk:uted an addendum to flat buyer’s
agreement dated 16.03. Eﬂléﬁmre‘rein the complainant and the
respondent were agreed m‘tthﬂrl.ﬁ}lluwing two changes:

a. The complainant wasmllutﬁid an apartment bearing Flat no. 503
in Block/Tower8, 5% F!unr-'.‘?hau{&g carp-el‘_area of 340.099 sq. L.
and balcony of 102.968 sq. ft. at its grnup'ﬁnusing colony namely
"MVN Athens Sohna" revenue estate qf village Sohna, Sector-5,
Sohna, Gurugram, “Haryana, (recital- H of builder buyer

-

agreement), and l

b. The total sale considerationof Rs.12,75,840/- is to be paid by the
complainant to the }Esﬁ%dant . (clause 2.1 of flat buyer's
agreement)

IV. The addendum agreement dated 16.03.2016 contains only these two
changes with rest of the conditions of the flat buyer's agreement
dated 19.02.2015 remaining to be same,

V. That as per clause 3.1 of the buyer's agreement dated 19.02:2015 the
respondent had to hand over the possession of the unit to the
complainant in 4 years from the date of approval of building plans i.e.,
05.09.2014. That the respondent had to deliver the possession of the

booked unit to the complainant till 04.09.2018,
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VI.

That due to some financial constraints the complainant failed to make
due payments and in December 2016 demanded refund from the
respondent by conveying his desire to withdraw from the project but
the respondent had not obliged the demand of the complainant and
delayed and dragged the matter on one pretext or the other.

That the respondent miserably failed to comply the legal mandate of
returning money of allottee/buyers on demand made by them and
instead the respondent kept on issuing illegal demand letters to the
complainant for payment uf ii tallments. The complainant had
finally on 27.05.2019 sent 511 mail to the respondent demanding
refund as the complainant'wanted to withdraw from the project but
still the respondent gave nn;rep_l;.f to, ’fh&-__!.ﬁaid e-mail till date.
Thereafter the tomplainant “had written several emall dated
08.08.2019 and 23.08.2019 to the respondent and also called multiple
times to the respondent’s office, and also visited the office of the
respondent to seek refund but every time the respondent made lame
excuses and delayed and&ragg? the matter without paying a single
penny.

That ignoring the conti nliﬁ:.ns-r%ue&ts of the complainant for refund,

the respondent to-the utter Shpl:k of the complainant had sent the
offer of possession letter dated 07.06.2019. That the complainant had
still rigorously followed the respondent’s representatives to cancel
the allotment of the apartment and refund of the amount paid but all
the efforts of the complainant goes in vain due to complete lack of
cooperation of the respondent.

That to the utter surprise of the complainant, he received a demand
cum termination letter dated 01.05.2023 from the respondent

wherein the respondent had illegally demanded an amount of
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Rs.13,39,751/- from the complainant. This demand cum termination

letter is completely unjustified and unwarranted due to the fact that
the complainant had already withdrawn from the project since
December 2016 and it was duly intimated from time to time to the
respondent. Instead of refunding the amount of the complainant the
respondent is issuing illegal demand letters to the complainant by
adding heavy interest which is totally unjustified in the fact
circumstances. .

X. That the complainant had :[%];-.r replied to the demand cum
termination letter dated ﬂli}%:ﬁﬂﬂ by sending his reply on
28,08.2023 mentioning that thE'}refund requests of the complainant
has not been complied Mth"tilé;iate.' The respondent had miserably
failed to accede the reasonable :?ernand of the complainant.

XI. That thereafter the.complainant has multiple times visited the office
of the respondent and asked to cancel the unit and refund the paid
amount but the respondent did not pay any heed to the just and
reasonable demands nf.tliﬁ'tuﬂpnlahmnt and instead the respondent
kept on misleading the complainant. It is pertinent to mention that
the respondent misused its do%inant possession and used the hard-
earned money of the cumpl:a[napt for its own profit.

XIl. That the apartment in dispute r;k part of the project developed by the
respondent under the Haryana Affordable Housing Policy, 2013 and
under the terms of the said pelicy, upon default on the part of the
allottee and upon cancellation the respondent/promoter may deduct
only 2% amount of the total cost of the apartment and is liable to
refund the balance amount along with applicable interest.
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KlIL. That the respondent has registered its project "MVN Athens” with the
Hon'ble Authority and has obtained the RERA Registration bearing
no. 284 of 2017 on 10.10.2017.

KIV. That the complainant had invested his hard earned money in the
project and the complainant wants to withdraw from the project.
Such hopes and dreams of the complainant was quashed by the
default committed by the respondent in not refunding the amount
timely and as such the complainant lost faith in the respondent and
wants to withdraw from the s_a__id project and wants refund of the
whole amount paid to the re;l;m%l&nt

XV. That due to this omission on the part of the respondent, the
complainant suffered from distiipt!un on' their living arrangement,
mental torture, agony and als-l;i:;-i:nntlnues' o incur severe financial
losses for which the respondent.is liable I.'ﬂ-:-'[:l_:ﬂ}l' Rs.2,00,000/- to the

complainant.

C. Relief sought by the complainant:
The complainant has suught.fnj?lqwiag relief{s):

i. Direct the respondent to r_efun%the'paid-up amount of Rs.6,52,889 /-
received from the complainant ﬂwng-with the interest,

On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty.

D.Reply by the respondent:

The respondent has contested the complaint on the following grounds:

I. That the respondent had constructed and developed affordable group

housing project named "MVN Athens Sohna” on the land admeasuring
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650625 acres situated in Sector-5 of Revenue Estate of Sohna,
District Gurugram,

That the respondent was granted license no. 49 of 2014 dated
18.06.2014, in prescribed form for development of group housing
colony, over the project land. Upon the grant of aforesaid license, the
zoning plan was approved vide drawing no. DGTCP-4724 by the
competent authority. Thereafter, building plans were approved on
05.09.2014. Then, the respondent applied for obtaining prior
Environmental Clearance of I‘,El_e project, vide application dated
29.08.2014 and the same was granted on 05.01.2015,

That the complainant applied Eﬁr the allotment of a flat in the above-
mentioned project of Jthe &ﬁpnnd&nt‘ ﬁde application dated
03.10.2014. As perthe apphcﬁrle rules melignncerncd government
department/agency has to.carry out a draw of lots for the allotment
of the unit in the project

That pursuant to. the'.draw of lots held on 04022015, the
complainant was allotted) flat 1o, A2:008 on the ground floor in
Block/Tower A-2 having 343"3&9 5q. ft. along with the two wheeler
parking for a total cans!,dgrah@ of Rs.12,53,964/-. In pursuance of
the said allutmEnt,-parﬂEE.--:ntzr‘cd into fat buyer's agreement dated
19.02.2015. y

That during the execution of its obligations under the license it had
come to the notice of the respondent that certain works were being
carried out on the land near the project, for erection of two electrical
poles for the installation of High Tension lines. The location of these
electrical poles was such that in the event the HT lines had to connect
the two poles, the HT lines would have run through a portion of the

project, that too in a manner that it would have come in the way of the
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buildings that were planned and approved to be constructed over the
said project land. This state of affairs could not have been allowed
cansidering the wellbeing and health related issues of the allottees of
the project as any HT Line passing over the edifice of the allottees
would have played havoc with their health and life.

Vl. That under such emergent and pressing circumstances, the
respondent approached the Haryana Vidyut Prasaran Nigam Limited
(‘"HVPNL') and other relevant/concerned authorities by way of
various correspondences to tgnge the alignment of the HT lines
running through the project, The respondent had even met the
officials of the Eepartment of wan and Gountry Planning as license
and all necessary approvals h&d been grnnl:ed by this department,
apprising them of-the In]“EllT in whi::h th-E respondent had got
embroiled. But the said requests were not acceded to and the
respondent was granted no relief by HVPNL or any other authority.
Apparently, there was q:jdijrent conflict b&tufeen the obligations of the
respondent and the heaiﬁffgnﬂ&gfety of theallottees of the project.

VI, That in this backdrop, the n-spnrnﬂent being left with no other
alternative filed Givil ert P—#itipn No.18929 of 2014 before the
Hon'ble Punjab and Har:-,ranar High Court. In the reply, while
acknowledging the fact that the High Tension wires would affect the
project, it was inter-alia, stated that if the realignment of the
proposed electric poles cannot be avoided by the executing agency,
the respondent herein could get the zoning plans and bulilding plans
revised from the office of said department so as to aveid passing of
High Tension wires over the buildings proposed to be constructed by

the respondent.
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That accordingly, the respondent, under such force majeure
circumstance, submitted request for revision of the building
plan(s) /zoning plan(s) on 13.07.2015 and the revision was approved
provisionally on 12082015, for the purpose of inviting
objections/suggestions. After censidering all the objections raised
against such provisional approval with to respect to revision of the
building plan(s] the revised building plans were approved on
16.05.2016. The complainant did not submit any objection to the
revision of building plans and, : ~matter of fact, the complainant has
not made further payments e o 'i_Il;l.;::EI‘ the aforesaid revision of the
plan. ll

That the necessity to rév'jse'g the building plans arose due to
circumstances beyend the cu;;:ml of the respondent and in the
interest of the allottees which amounted to force majeure conditions
and consequently the ‘area of the flat allotted vo the complainant had
got changed and the towers that were earlier marked alphabetically
were then marked numerﬁﬁaﬂy y-

That thereafter, in the writ petition then pending before the Hon'ble
High Court, the respﬂndﬂl'-lt h% submitted ﬂ'ﬂlt due to the process
involving the change and I'E\FJ.SIFH of the hmldlng plan certain period
has elapsed during which the respondent could not continue the
development of the project and therefore prayed that such period
which was lost during this period in the interregnum be removed
from the limited time of completion provided under the policy.
Considering the plea of the respondent the Hon'ble High Court
disposed of the said writ petition vide order dated 26.07.2017 with a
direction thereby granting liberty to the respondent to make a
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representation before the Department of Town and Country Planning
in that regard.

XL That accordingly, the respondent submitted its representation and
the Department of Town and Country Planning considered the same
on merits. It was duly noticed by the Director, Town and Country
Flanning, Haryana while deciding the representation of the
respondent that the project of the respondent had been stalled for
approximately a period of one year and eight months, for reasons
beyond the control of the, _re_séundant, The department therefore
legally ordered to con sidtt-.:r{thﬂ period from 05.09.2014, to
16.05.2016, to be treated as zero period for the purpeses of
commencement of _prﬂjl_’:n:t‘ am:i ’iﬂ:ensmninthe period of the license.
The said order was passed on the basis uﬁtﬁ;tu“disputed facts and
applicable law as the respondent was prevented from undertaking
development works of the said project due to installation of HT Line
by HVPNL. It was duly appreciated in the said order that in case the
development works were queﬁy_'ted by the respondent, as per the
original approved building ;'}lﬂl'is, the HT Line would have passed
through the constructed area b%tihg the life of the inhabitants at risk.
Needless to mention that.as pe]r the said direction of the Competent
Authority, the date of commencement of the project shall be deemed
as 16.05.2016.

XIL.  That as per the new revised building plan the area of the flat allotted
to the complainant revised to 340.099 sq. ft. from the original 343.90
sq. ft. and total sale consideration was also revised to Rs.12,75,840/-.
The complainant accepted the aforesaid changes and signed an
addendum dated 16.03.2016 to the builder buyer’s agreement dated
19.02.2015, It is pertinent to mention here that due to the revision in
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the building plan, the tower numbers in the project were changed
from alphabetical to the numerical and a darification note dated
02.06.2016 was issued by the respondent in this regard.

XIIl. That the application dated 03.12.2018 for granting of occupation
certificate with respect to the first phase of the project has been duly
accepted by the concerned department and Occupancy Certificate for
the first phase of the project for the towers 5-10 of the project has
been granted on 29.05.2019. The said OC has been granted much
prior to the actual date of cnmpj on prescribed under the policy Le.,
almost one year before the peﬂgil:ted time of completion under the
policy. However, due to spread 301’ ongoing COVID-19 pandemic the
State Government as well as thE Authority has granted various
concessions to the home huyat-. as well as the developers. The
Authority has specifically extended the completion date of all the
projects by 6 months vide its notification bearing No.9/3-2020 dated
26.05.2020. | o

XIV. That, as per the orders ﬂffﬁp-ﬂuginrit}{ l'h\?._.ﬁl:ﬂiﬂft was required to be
completed on or before 15.11:2020. Therefore, there has been no
delay on the part of the 'ﬁﬁspﬁ%&ﬂt and the unit of the complainant
has been offered almost uﬁé,_and ?,hall’year before time,

XV. That the respondent has issued various demand notices in terms of
the payment plan approved under the Affordable Housing Policy
2013 and thereby requested for the payment of due installments
however, the complainant willfully failed/neglected to make timely
payment to the respondent, The complainant was duly notified that
timely payment of due installment is the essence of the agreement
and any delay in payment will attract interest @15% per annum as
notified under the Government Palicy.
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XVIL. That the occupation certificate of the tower in which the unit of the
complainant is situated has already been granted and pursuant to the
said OC the respondent has already issued offer of possession vide
letter dated 07.06.2019. The said unit has been completed almost one
and a half year before the completion date and the complainant
himself has breached the terms of the allotment by not making the
payment as per the payment plan.

XVIL. That the flat is ready is all aspects and respondent have issued several
remainders to the mmplaiﬂan!.én; taking physical possession of the
unit after clearing all the due&aﬁuﬁvﬂr. no steps were taken by the
complainant contrary thaxnmﬁjainant;‘i#-:aising false and frivolous
grounds with a view to arm ﬁv:é the résp&ﬂ_dﬁnt

XVII. That the complainant has neva' ever made any demand regarding
cancelling his allotment of flat prior to 27.05.2019. On 27.05.2019, the
complainant has himself‘s?nt an email Incp..ﬂred about the procedure
required for cancellation of the unit on 1H'§'-E‘:uund of his inability to
make payment due tu*ﬂhéﬁciﬁl’%tqnstrain._l'he complainant has been
clearly intimated that as the ogcupancy certificate has already been
granted to the reﬂmﬁdﬁh% tﬁa%oﬁhp]a{na}ﬁt,{s;;equirad to make the
payvment on immediate basis ?ru:i _cumpleth the transaction but in
vain. It is further intimated to the complainant that if the complainant
is not interested in taking the possession of the unit for any reason
whatsoever then it is free to exercise his right to surrender the
allotment and seek refund as per law. However, the complainant
failed to surrender his flat in the prescribed manner.

XIX. That while issuing the letter dated 07.06.2019 offering possession to
the complainant, the respondent had made clear demand from the

complainant to take possession and pay the entire outstanding till
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date. The complainant was further informed that even If the

possession has not been taken by the complainant within 15 days, he
shall have to bear the proportionate cost of the user charges cum
operation cost, however the complainant has neither made the
previous outstanding payment nor had taken possession and made
payment of the operating cost even repeated reminders.

XX. That the complainant failed to take possession and make complete
payment in terms of the offer of possession, the respondent had
issued final notice of d‘EmaJ;L cum termination notice dated
01.05.2023 to the complainant, |

XXI. That in compliance of the. ternis of the ‘Affordable Housing Policy,
2013, the respondent Had %anted Fu:th&r apportunity to the
complainant to make payment to sunl'wﬂ his allotment while
publishing his name in the newspaper on [I_-E;!EJS_.II]EE. However, the
complainant failed to make the payment this time again and make the
respondent bound to cancel his allotment. >

XXIL. That when the complainant l‘_‘a]f?r]'tﬁ make the outstanding payment
within the given time of 15%days from the date of newspaper
publication his allotment was.cancelled and the agreement to sale
was terminated by the. respondent strictly as per the Affordable
Housing Policy and.the complainant was called upon to receive the
balance amount. Instead of receiving the balance amount, the
complainant, had demanded the entire amount he had made to the

respondent company and had filed this complaint

7. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can be

&/.
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decided on the basis of those undisputed documents and submissions
made by the parties.
E. Jurisdiction of the authority:

B. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below:

E.l Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Di_:pai'nnent. Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purpnﬁes. In the present case, the project in
question is situated within the planmng area of Gurugram district.
Therefore, this authority has com p]ete territorial Junsdjctmn to deal with
the present complaint. -

E.Il Suhje:tvmattar-j;urisdig:tiun
Section 11(4])(a) of the Act, ;é[ll'ﬁ provides tiﬁt the promoter shall be
responsible to the allottees a;sfger?reemenr{&r sale. Section 11{4)(a) is
reproduced as hereunder:

Section 11.... L z
[4) The promoter shall- 3 ; i
fa] be respoansible for oll ehligotions, respansibilities and functions under the
provisions of this Act or the m{ﬂiﬁ regulations made thereunder or o the
allottees as per the agreement for prto the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the cose may be;
Section 34-Functions of the Authority:
34{f) of the Act provides to ensure compliance of the obligations cast upon the
promaters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder,

9. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainant at a
later stage.

F. Findings on objections raised by the respondent;
F.I Objection regarding force majeure conditions:
The respondent-promoter raised the contention that the construction of

the project was delayed due to force majeure conditions such as certain
environment restrictions, revision of zoning plans and layout plans due
to HT line passing through the project, orders of various courts,
lockdown due to outbreak of Euvi:ﬂ!—lﬁ pandemic which further led to
shortage of labour, increase in co H_anf construction material and non-
payment of instalments by differe '_ _allottees of the project, etc, But all
the pleas advanced in this raggrd}ra. l:!:’.!?c_li:;l::l'_' of merit. Therefore, it is
nothing but obvious that rhé :p_r:i-pst of thé respondent was already
delayed, and no extension can be gﬁen to the respandent in this regard.
The events taking place such as ‘Trestriction ‘on construction due to
weather conditions were for a shorter period of time and are yearly one
and the promoter is required to take the same into consideration while
launching the project. Thnug‘}i' snﬁ:e_aliuﬁﬁs may not be regular in
paying the amount due but the in ore st.of all the stakeholders concerned

tgn hold due to fault of on hold due to

fault of some of the allottees. Further, the authority has gone through the

with the said project cannot be pu

possession clause of the agreement and observed that the respondent-
developer proposes to handover the possession of the allotted unit
within a period of 4 years from the date of approval of building plans or
grant of environment clearance, whichever is earlier. In the present case,
the date of approval of building plans is 05.09.2014 and date of grant of
Environmental Clearance is 05.01.2015. Thus, the due date of subject unit

is to be calculated from the date of environmental clearance Le.,
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05.01.2015, being later which comes out to be 05.01.2019. Further as
per HARERA notification no. 9/3-2020 dated 26.05.2020, an extension
of 6 months is granted for the profects having completion/due date on
or after 25.03.2020. The authority put reliance judgment of Hon'ble
Delhi High Court in case titled as M/s Halliburton Offshore Services Inc.
V/S Vedanta Ltd. & Anr. bearing no. O.M.P (1) (Comm.) no. 88/ 2020
and l.As 3696-3697/2020 dated 29.05.2020 which has observed that;

“65. The past non-performance of the Cantractor cannot be condoned due to the
COVID-19 lockdown in March 2028 in India. The Contractor was in breach since
September 2015, Opportunities were given to the Controctor ta cure the same
repeatedly. Despite the same, the Contractor could not complete the Project. The
outbreak of a pandemic cannot be used us an excuse for non- performance of a
contract for which the deadlines were much before the outbreak iself”

The completion date of the aforesaid project in which the subject unit is
being allotted to the complainant is 05.01.2019 ie, before 25.03.2020.
Therefore, an extension of 6 months is not to be given over and above the
due date of handing over possession in view of notification no. 9/3-2020
dated 26.05.2020, on account of force majeure conditions due to
outbreak of Covid-19 pandemic. The due date of subject unit comes out to
be 05.01.2019, prior to the uccuran_i.;:e of Covid-19 restrictions and hence,
the respondent cannot be benefitted for his own wrong Thus, the
promoter/respondent cannot be gﬁ'ﬂ:n any Ieni‘eﬁc}r based on aforesaid
reasons and the plea advanced in this regard is untenable,

G.Findings on the relief sought by the complainant:

G  Direct the respondent to refund the paid-up amount of
Rs.6,52,889/-received from the complainant along with the
interest.

The complainant was allotted a unit in the project of respondent "MVN
Athens Sohna”, in Sector-5, Sohna, Gurugram vide allotment letter dated
06.02.2015 for a total sum of Rs13,45365/- including taxes. A flat

buyer’s agreement was executed between the parties on 19.02.2015 and
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the complainant started paying the amount due against the allotted unit
and paid a total sum of Rs.6,52,889/. As per clause 3.1 of the buyer's
agreement dated 19.02.2015, the possession of the apartment is to be
delivered within 4 years from the date of approval of building plans or
grant of environmental clearance, whichever is later. Clause 3.1 of the
buyer's agreement dated 19.02.2015 is reproduced below for ready

reference:

3. Possession 3

3.1 Subject to force majeure circumstanees, fntervention of stotutory Authorities,
receipt of accupation certificate and af;_ tee having timely complied with all its
obligations, formalities or documentation, s prescribed by company and not
being in defoult under any part hereaf dpd flat buyer's agreement, including but
not limited to the timely paymentof fﬁﬂrﬂenﬁ uft,':e other charges as per the
puayment plan, stamp duty and registration -r,‘:ﬁ#:;g-ﬂ the company propoeses to
offer possession of the said flat to ¢ -::Hnm:a udﬂtfn a pertod of 4 (four)
years from the date of approval of b J'dmg pfnm, n.l',grn'm of environment
clearance, [he'remaj'bar referred to as the “commencement date” ),
whichever is later, subjéct to the allottes has executed the flat buyer's
agreement

(Emphasi supplied)
The due date of posséssion 1:; to be calculated 4 years from the date of

environment clearance ie, ﬂE 01.2015. ThﬂrEane the due date of
possession comes to 05.01.2019, _E

In present complaint, the relief sought by the complainant in the
complaint is of refund as per the Brnvtsinns of the Act of 2016, as the
complainant intends to withdraw f&a’m the project. As per the documents
placed on record with the complaint, the Authority observed that the unit
is cancelled on 28.08.2023 i.e, way before the filing of the present
complaint.

The counsel for the complainant vide proceedings of the day dated
03.04.2025 stated that the complainant intends to withdraw from the
project and requests for the same has been made vide email dated

27.05.2019. However, the counsel for the respondent brought to the
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notice of the Authority that vide email dated 27.05.2019, the complainant

has asked for the procedure to surrender the unit. Moreover, the

occupation certificate of the project was received on 29.05.2019 and
thereafter the respondent has issued offer of possession on 07.06.2019,
He further stated that the complainant has paid only 45% of the total sale
consideration till date and the respondent has cancelled the unit of the
complainant vide letter dated 28.08.2023 on account of non-payment by
the complainant. Though the respendent has issued various demand
letters for payment for uutstanding__:ﬁue& but the complainant never paid
any heed to the same and till date ﬁ.‘aid an amount of Rs.6,52,889/- only
against the consideration of Rs.13,45,365/-. The respondent has duly
followed the due procedure as per the Affordable Housing Policy, 2013
and after issuing reminder letter as well as final demand cum termination
notice dated 01.05.2023 made a publication in the newspaper on
02.05.2023 but the complainant failed to pay the outstanding dues.
Thereafter, the respondent cancelled the allotment of the unit of the
complainant vide cancellation letter dated 28.08.2023.

16. The cancellation of the unit stands valid as the respondent cancelled the
unit after following the due procedure prescribed under Affordabile
Housing Policy, 2013, Thus, the relief of refund sought by the
complainant can be provided as per clause 5(iii)(i) (Inadvertently
mentioned as clause 5(iii)(b) in proceedings of the day dated 03.04.2025
) of Affordable Housing Policy, 2013 in case any successful applicant fails
to deposit the instalments within the stipulated time. In such case, an
amount of Rs.25,000,/- can be forfeited by the colonizer and the balance
amount shall be refunded to the applicant-allottee. Relevant portion of
clause 5{iii)(i) of the Affordable Housing Policy, 2013 is reproduced

below for ready reference:
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i If any successful applicant fails to deposit the instalments within the time
period as prescribed in the alfotment letter issued by the colomazer, o reminder
may be issued to him for depositing the due instalments within a period of 15
days from the date of issue of such notice. If the allottee stll defaults in
making the payment, the list of such defoulters may be published in one
regional Hindi news-paper having circulation of more than ten thousand in

the State for payment of due within 15 days from the date of publication of
such notice, failing which allotment may be cancelled, In such cases also an
amount of Re25000/- may be deducted by the colpniser ond the balance
amount shall be refunded to the applicant.

17. In the present case, the complainant has failed to pay the due instalments
even after issuance of demand letter, reminder letter, pre-cancellation
and publication in the newspaper. ;Eeeping in view the aforementioned
factual and legal provisions, the res‘.&undent can retain the amount paid
by the complainant against the booked unit as per clause 5(iii){i) of
Affordable Group Housing Policy, 2013 i.e., Rs.25,000/-.

18. The prescribed rate of interest as per Rule 15 of Rules, 2017 payable by
the promoter to the allottee or by the allottee to the promoter, as the case
may be, shall be the State Bank of India highest marginal cost of lending
rate plus two percent.

19. The authority hereby directs the prometer to return the amount received
by him i.e., Rs.6,52,889/- after deducting the amount of Rs.25,000/- as
per above-mentioned clause of Affordable Group Housing Policy, 2013
along with interest at the rate of 11.10% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%] as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of cancellation i.e, 86.08.2023
till the actual date of refund of the amount within the timelines provided
in rule 16 of the Haryana Rules 2017 ibid.

H.Directions of the Authority:
20, Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent /promoter is directed to refund the amount ie, Rs.
6,52,889/- received from the complainant-allottee after deducting
the amount of Rs.25,000/- as per clause 5(iii)(i) of Affordable Group
Housing Policy, 2013 along with interest on such balance amount at
the rate of 11.10% p.a. as prescribed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date
of cancellation ie., 28.08.20Z3 tIII the actual date of refund of the
amount.

ii. A period of 90 days is given to the respondents to comply with the
directions given in this order and failing which legal consequences

would follow.

21, Complaint stand disposed of.
22. File be consigned to registry.

NI :
(Vijay ar Goyal)
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 03.04.2025
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