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. 
ORDER

This order shall dispose ol both the complalnts titled above ffled before this

authoriry under section 3l oithe RealEstate (Regulation and Development) Act,

2016 [hereinafter referred as "the Act") read with ru]e 28 of the Haryana Real

Estate (Regulation and Dev€lopment) Rules,2017 (hereinafter referred as'the

rules"l for violation of section 11[4)(a] of the Act wherein it is inter alia

prescribed that the promoter shall be responsible tor all its obligations,

Chairman

NAMEOFTHE
BUILDER

PROIECT NAME

chavan nishi Resorts Private Limited
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Nag , Cunr8nm, Haryana
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with Sh. RC Gosai AR

cR/4r54/2022 Rahesh (a shik and Ritu
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responsibilities and functions to the allottees as per the agreement for sale

executed inter se parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters areallottees olthe project, namely,

"Mittal's Royale Orchards", situated ,n Dhani Shankar Wal,, Revenue Estate of

Bhorakalan, Tehsil Faruk Nagar, curugram, Haryana being developed by the

respondent/prornoter i.e., M/s Chavan RishiResorts Private Limited. Theterms

and cond,tions oi the buyer's agreements, lulcrum oi the issue involved in all

these cases pertains to tailure on the part of the promoter to deliver t,mely

possession ofthe un,ts in quest,on thus seeking delayed possession charges and

Thedetailsofthe complaintt unitno., date of agreement, possess,on clause, due

date oipossession, total sale consideration, total paid amount, and ieliefsought

are g,ven in the table belowi

2.

hereih above withia o period oI18 modths opprcx. Jron
rhe execution of th,s Agreement subiect to lorce majeure
clduse,oll poymeats being tinely mo.le ond .llschdrge oJ
oll other linbilities, by the Buyer in tems ofthis ogreenenL

Proiect Name atrd 'Mittal's Royal 0rchards" situated
R.v.nu. Estate oi Bhora kalan

in Dhani Shankar Wali,
T.hsil Fa.uk Nagar,

RPn,lP iri Pl.tted aolonv

DTCP license !o. and

RDtu{ R"gi"t"""d/ ""t
O((upation certili.Jte lniormarion not provrded erther ofthc panies

Possession .lause as per 16. POSSESSIO

(o) That the sellet undettokn
nsttucted unit dlona with the

to deliver posv$ion of the
lond undemeoth os necified
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I

amou.r Eid by $e alloteeGl



Re .rsouhtby die oEpl.,n.nr,
1. That the p.ojectto comewithin thejurisdictioD of the Authority as aithin the controued

area ofGurugram districr and as per nohffcation No.1/9212017-7'tcP dated t4_12_20t7
rssued by rle Deponment orTown dnd (ounr-y Pldnning.

2. Todeclarethe projectto beoneoingand directthe respondentto registerrh. p.oi..runde.

*HARERA
S- crnrrcnnvr

ConplaintNo.426lof 2022

3. To grant delayed poss€ssion.harges hom the duedaie
the presc.ibed rate of interest;
To decla.e the maint€nance cha.ges unjustifi ed and unlawiul
Recall the interesr of 24yo levied on the demands raised
maintenance, watet erc.;

To decla.e the majntenance aCreementnull and vord;
Dire.t ihe respondent to handover the ridtr 0l the common areas of the associarion oi

04.07.2006 ml 05.06.2012 ar

by rhe respondent towards

I Di.ect the .espondent to procure allthe
!hccompetentauthorin€s;

9. Di.ect the respondeni ro conplelc rhc

Di.ect D'|CP to take .o8nizan.e of the project lnd check the pre-.equisite approvals
including!he buildingplans, villi plans,electrilication plins, occupanry certificate, €tc.
'lo rmpose punishment/penalty under section 59 ofihe Act;
'l'osrantleavetoapproachtheAdjudictrtingoffice.underse.tionTlandT2oitheAcil
Crant any other reLefas this Authority deems fit rn the pecu!iar lacts and circumsta.ces ol

ne.essary licenses/app.ovak /pe.missions lrom

remainins oblAations ot the development jn the

10.

11.

12.

t. The iacts ofall the complaints fftedbytbecomplainant(s)/allottee(s) are similar.

0ut of the above'mentioned case, the particulaE ot lead case CR/4261/2022

titled as Rajeev Nomng Vt. M/s thavan Rishl Resorts Privote Limiteit ate

being taken into consideration for determining the rights ofthe allottee(s).

Proiect ard unit r€lated d€tails

The part,culars ofthe project, the details ofsale consideration, the amount paid

by the complainaD! date oaproposed handing over the possession, delay period,

ifany, have been detailed in the tollowing tabularform:

CR/4261/2022 titled os Raieev Narang Vs. M/s chava, Rislii nesorts
Privote Limited.

S. No. Particulars Detalls
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B, Facts of the complaht

The complainanthas made the following submissions in the complaint '

l "Mittall Royal Orchardi' situated iD Dhani
Shankar lvali, Revenue Estate of Bhora kalan,
Tehsil Faruk Nasar, Gurusram

2 Residential Plotted colonv

1 HRERA .egisrered/ Dor

Conpletion certificate Not provided eitherolthe partjes

rl B 34, Mittal's Royale Orchards
IPase 45 of.om.liantl

1 Unit measuring Guper 457.08 Sq Yds.

B Date oa ere.urion .i 04.07_2005
IPare no.42 olcomnlaint
t 6, POSS6J.UO,V
(d) That the scter un.lertokes to delieer
Itossession of th e co\ slru ctecl u n it a I oW |9i t h
the lan.l unde eath as specified herein
obove within o periorl ol1a months opprot.
fom the execution of this Agreementsubject
to lorce mojeure clause, all poyments being
timett mode an.l dls.hurge of oll other
Iiabilities, by the Buyer in terns ol this

IPao€ 50 ol.onoLanrtl
10 04.01.2007

lNote: due date of possession calculated f.on
rhe date ofcxecunon ofbuycfs aereemcntl

lt Rs.40,55,400/-
(As alleged by the .omplainant at pa8e 28 oi

ll Totalamountpaid by the Rs.40,55,400/-
(A! alleged by the complainant at page 28 of

sale deed cum.egistry 06.o6.20t2
IPaee 61 ofcomDlaintl
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tl

That the respondent, through its marketing tactics and gimmicks,

advertised the Projectas luxur,ous, "indepen den, vi/ la!' ," baan for those who

cherish independence antl relish privacy" The project promised to have

various laciljties like club with a swimnring pool, fitness center and multi-

cuisine restaurant, a secured complex with a boundary wall, convenient

shopping and cafeteria, an elficient sewerage system, etc. The complainant

wasenticedbysuchadvertisenrentsandtallclarmsweremadewithrespect

to the projectby the respondent.

That the complainantwns lurther informed that the said land on which the

project was built, did not come within the declared controlled area vide

norilication no. is CCP(NCRI/KMP/CAC/(b)/2005/1307 dated 05.08.2005.

The respotrdent assured, represented, and warrantcd the complainant that

the construction of the project has been legally done. The respondent

informed rhe complainan t that a detailed suryeywas conducted,n 2005 by

Town & Planning Gurugram Department to ascertain the latest posjtion

wirh .egard to the structures already existing in the area declared as

controlled area. Th e respo nd€nt communicated to the complainantthat the

x"iiffi IiJ:ft1$Hffi H#ffi :il: :;';5:r
development belo{e1he declaration ol tlerEqltrolled area vtde the said

notificarion. The resf6ndent fdrther assured to complete lhe remaining

developments in the proiecL Relying upon the assurances, representations

ard warrandes of the responden! the complainant booked a Villa B_34

super area 2402 sq.ft.throughan application form dated 0503.2005.

Ill. Consequently, a buyer's agreement dated 04.07.2005 was €ntered into both

the parties. The agreement, in its preamble ascertained that the land did
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Department Haryana noting that :

Arbitrary, one-sid€d agreement:
Vl lt rs pertrnent to note drat the cornplainant was madc to cxecute the one

sided, unilateraland arbitrary agreemenL ln orderto highlighi the conduct

of the respondent. In faci, in continuation of the malafde activities, the

respondent has reserved 18% interest in case of delay payments by the

allottee in clause 29 but does nothaveany provision forpaymentofinterest

to the allottee in case of delayed possession. This is highly arbitrary and

cannot under any circumstance, whatsoever, be accepted.

VII. That by making the agreement contingent and subject to the maintenance

asreement and the sale deed, which were also unilaterally drafted, takins

ComplaintNo.426lof 2022

not come within the controlled area as per the said notification, as per the

2005 survey by Town and PlanningCurgaon Department.

Thatthe claim ofthe respondent ofthe land not being w,thin the controlled

area is false and onlyan attempt to escape from fulfilling the obligations of

obta,ning the .ecessary approvals for the project. That due to the non-

existe.ce oithe pre-requisite approvals,n the project that the government

services cannot be availed by the residents.That the complainanr has been

cheated by the r?o1al'deand unlawful activities ofthe respondent a.d has

been gravely affected, agonjsedand mentally harassed bythe respondent.

That as a result oi not tal{iig''ini lcence/approval/permissions, no

occupation certificate,, completlon certificate, fire NOC, environmental

clearance, etc. were ever obtained by the respondent. That without having

such approvals, the publ,c services would notbe available to the residents

ol the project. An aloBee in the project namely Sushil Kumar lain was

rejected new water connection by the Public Health Engine€ring
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away allthe rights oithe complainants and leaving the complainants at the

mercy ofthe respondeDt, the malafide conduct ofthe respondent isexfacie

'lhat the complainant contested agreeing to such clauses however, were

coerced into executing the agreement upon respondent contending to

lorle it the amo u nts already paid by th e complainant. Being pressu red by the

respondent and having no other alternative after having given their hard-

earned money, the complainant had no other option but to sign on the

dotted lines. To the utter shock and surpnse oa the complainan! upon

consequent execution of the sale deed dated 05.06.2012, s,milar clauses

were incorporated in the sale deed.

Indefinitely delayed delivery of possession without any
interest/compensationl
It is amatteroliact that the rcspondert was bound to deliverthe possession

of the unit within 12 months from the execution of the Agreement, as

evident from clause 16[a] ol the agre€ment. Accordingly, the due date of

possession of the unit was 04.07.2006, however, the possession ofthe unit

was not given until2012 with the execution olthe sale deed on 05.06.2012.

It is also a matte. of record that a one sided indemnity cum undertaking

was coercively executed by the respondent after the execution olthe sale

deed. on 22.06.2012.

Despite having promised to deliver the possessron in time, the respondent

miserably failed in doing so. As noted above, therewere gross inequalily in

the payment ol interest as well. All these malafide and arbitrary actions

cannot be gone unnoticcd. The complainant's right ol delayed possession

charges cannot be abr,dged under any circumstances, whatsoeve. It js a

settled position oflaw that the execution ofconveyance deed does not bar

thcallotteearom claimingthedelayed possession charges.

x

v l

tx
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That furthermore, it is also se$led that the execution ot pre-RERA

agreement does not bar the clainr ofthe allottee and hence, the same should

be rightly allowed from 04.07.2006 to 05.06.2012.

Execution of Unlawful maintenance agreement, maintenance charges
beingtakenwlthaprofitmotive,andrerainmentofcommonareasl
That the.cafter, the complainant was made to enter into a mainrenance

agreement dated 22.06.2A12, wllt b is htghly unlawaut, one,sjded and

illegal. At the outset, it must be noted that the ma inrenance agreement was

executed between M/s Chavan Rishi Resorts Pvr.Ltd. and Rajeev Narang or
1.4/s Chavan Rishi Resorts Pvt. Ltd., ar Delhi. l'hat using 'of is not

determinative of the specilic parries ro a contract, he.e, rhe maintenance

agreement. Moreover, even though absolute right and title over the Villa

had been transferred to the complainant by virtue ofexecution ofsale deed,

yet Rajeev Narang, and M/s Chavan Rishr Resorts Pvt. Ltd., ar Delhi were

Jointly and seve.allyreferred to as "owners ' in the maintenance agreem ent.

That after having sold the Villa, there exists no right ofthe respondent over

the Villr and to.etain the same is highly illegal.

Thatallsuch clauses are highly one-sided, illegal, arbiirary, and liable to be

struck ofi. Firsdy, it must be known that mainrenance charges cannot be

levied with a profit motive and itconpletely retutes the purpose oichareing

the same. lvloreover, the respondent demanded the paymentofone year ol

nraintenance in adva nce @ Rs.5,00 0 /' pcr montb equal to Rs.60,000 / at the

time ol signing the maintenance agreement and also inte.est free

maintenan.e securiry at the time ol sale deed of Rs.60,000/- whrch are

exorbitandy high. 1n rega.ds to drc said charges being taken on a profit

motive, as mentioned in clause 5 of the maintenance ag.eement, in a

litigation berore the DTCP, IIaryana.

xl

X III
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That taking such exorbitant amounts under rhe head ot maintaining the

services and the Project, and gaining profit from the same ,s highly unlawful

and cannot be allowed, under any circumstances, wharsoever. That the

respondent, under secnon 11(d) olrhe Act, is responsible for providing and

maintainingthe essential services on reasonable charges t,tl thetaki.gover
of the maintenance ot the project by rhe association ot the altotrees.

Moreover, it should lurther be noted that unde. section 17 of the Act, the

common area has to be transferred ro the association ofthe atlottees or the

competent authority including *rtsuidivided proportionate tiue in rhe

common areas to the association ofitre attottees at the time ofexe€utingthe

conveyance deed, meaning thereby, each unjt holder has also a

proportionate share i4 the common arca The respondent has miserably

lailed in transferring the common areas to the association of allottees.

Wrongtul demand ofexorbltant roaihtenance charges and harassmenr
ofthe complainantsl
That initially, the complainant paid the maintenance charges, upon being

coerced by the responden! Howeven desplte_ the same, the serrr'ices were

not be,ng maintained and the respondent continued to unlara'fully and

wrongfuUy demandthe maintenance charyes.That the respondent levied a

highrate of interesrof 2470 upon non'paynenrof the mainrenancecharges,

as is evident from thedemand letter for maintenance dared 06.03.2020 and

12.03.2021. The complainant visited the office of the respondent wirh

regard to the exorbitant amount charged by the .espondent but no

satisfactory answer was given by the respondent and,nstead, the

respondent continued to demand monies illegally and arbitrarily. Thar

owing to the clear fraudulent activiFt of taking exoftitant mointendnce

chargesond not provkttng or maintainiry ary servlces in theproject, the

complainant restraiDed from making the payments against rhe same, upon
PaSe 10of26
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which, not only did the respondent levied a high rate ofinterest of 24%, as

noted above, but also stooped downed to the extent of publicly harassing

the complainon I by issuing notice boot,ls far'delauiterl-
Not providingthe essential services and taking ofadditional, unlaE'ful
and exorbitant charges - Maintenance cha.ges ca.not be chargedl
Ar the ourset, it is to be noted that the nqht to access to the villa lrom the

main gate is an essential and onc ol the p.imary services that had to bc

provided by the respoDdcnt/b uilder, however, trom the very beginnins and

till date, the main gate of the project is closed by the respondent, due to

reasons best known to thenr. That the complainant has time and again

requested the respondent to open the nraingatc and make the accessto the

villa however, all such requests fellon deafears ofthe respondent, and to

date, the main gates are not accessible, and hence, the .ight to the way oi

the complainant is being gravely hampered.

That even afte. charging such exorbitandy high prices, no nraintenance has

been provided by the respondent. In fact, additional pr,ces are being

demanded lrom the complainant, unlawfully and illegally lt is a matter of

fact that no resort/club has been made by the responden! till date and

hence, accordinSly, no amount towa.ds club membership can be laid in such

an instance. This is also evjdent of the deficiency in providing/rendering

services and malafide behaviour.

'Ihat one ofthe unique selhng points olthe project, as had been maintained

bv therespondentlvas the club which wasshowcased to encaPsulateone ol

thebest recreatio na1 facllitres i!ithin. Irurthermo re, ii needs to be noted that

EDC/IDC are rncluded within the sale p.ice jtself and cannot be charged

separately by the co mplairrant Water charges are a part of charges towards

essential servi.cs, which are also irclusive within the sale price, howcver,

have been separately charged. lt needs to be noted that EDC/IDC takes

Pagc11of26
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wjthin its ambit the charge for water su pply, electrical wo rks etc and hence,

the same cannot be charged sepa.ately.

XlX. Over and above all oi the same, itneedsto becategorically seenthatdespite

the payment bejng made by the complainant, no essential services have

been provided. The complainant was made to take possession ofthe Villa

upon being assured by the respondent that the .emaining works shall be

completed and all the services shall be adequately provided by the

respondent, howeve., to utter shock of the complainant, no adequate

maintenancehas been provided and inhab itable possessio n of the unit has

been given to thc cornplainant.

Non-availability of watersincethetakingof possession despitewater
charges being paid

XX. l'he complainant has been promised water connection and ior that a hefty

sum ol Rs.50,000/_ has been taken from the complainant against wate.

connection charg.s, as t as denranded under clause 5 of the agreement

However, no water line has been laid by the respondent and onlv

undersround water is being provided. There is no availabilitv of potable

waterin the p.oject, which is leadingto serioushealth concerns to a number

ol allottees and residents oi the prolect. In addition to lhis illegal and

mololde conduft, the respondent started demanding monthly water

charges, which were categorically refuted by the complainants upon

various personal visits.

Absence ofStreet Light
XXL The street light is only at thc beginning and at the end olthe stretch of the

project leavingarea around the unit and the proiecton a whole, pitch dark

'I'his inadvertently req uires the permanent switch on ol the veranda Iight o f

the complninant.lt needs to be noted thntwhile there is a streetlight bottom

slab in lront of the unit, however, the Pole has not been constructed and
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xxlt.

xxlt

XXIV

there is no bulk and electric connection. Very recently, only a temporary

provhion has been laid by the Respondent; eveD this temporary light does

not work leaving the ennre stretch oiarea dark.

That without solving or addressing the concerns of the compla,nant, the

issuewas unilate.ally closed by the Builder, further showcasing its molarde

conduct. Thecomplainant hasvisited the olficeolthe respondent.egarding

th€ same issue but no satistactory answer has been received by the

Insutricient Powe. back up
The power backup is of 64KVA is available in the project wh,ch under no

circumstance is sutficient ibr the cntire project including resjdential

complex and club/common area facilities- The respondent has been

delicient in providing the services to the complainants from the very

beginning. Lhis malafide conduct ofthe respondent should be categorically

highlighted The conduct oithe respondent has been highly illegal. It has

always caused great discomfort, harassment, trauma and financial

disability. The complainant had visited the oafice of the respondent on

multiple occasions addressing the issues related to the unit by the

respondent biled ro gave a satisfactory answer to the complainant each

Abserce of Sewage Treatment Plant and temporary and unhygienic

The respondent was respoIsible to create a conrplete sewage system and

selverage treatment as under clause 3 of the maintenance agreement.

Ilowever, jt never created a setup olthe sewerage treatment plant and a

proper hygienrc system of scwerage disposal. The current system of

sewerage disposal is a temporary system lvhich cannot not in any

circumstance, r!hatsoever, be considered as proper sewerage system ofthe

Co6plaintNo. 4261 of 2022
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project/society. Thesewerage flows from individual villas firstlyto a small

pit 0ust outside everyvilla) and thereafter d,rectly to 5 underground tanks

and is collected in the underground tank. once th€ waste/sewerage (which

gets coUected) reaches a certain permissible level in the said underground

tanks, the same is removed/cleaned by machines/duly authorised agency.

The said underground tanks are not connected any furtherwith any pipes,

etc. whatsoeve. and the waste/sewerage generated from/ofthe villas gets

collected in the said underground tanks onlyand is thereafter removed by

machines/authorised agency. Under no circumstance whatsoever, can this

process be coDsidered as a propersewerage system.

Loose elect cal wlrlryl causing safety conc€rns
That wthin the premises ofthe pro,€cL there exists loose electrical poles

and wires which havebeen installed only on certain electrical meters. The

wires are precariously hangiDg loose against tre€s, walls etc. Moreover,

there is no connection from the distribution boxes to the individual v,llas.

The respondent has not nrade any conne.tions to individual villa. Even

though the payments for electricity charges are to be directly made to

DHBVN, praciically, only electric meters are put up by electricity

department on the electricity poles from where separate electr,c

w,res/cable have to be installed. With theloose wiring in place, itextremely

unsafe which is specifically enhanced with tIe presence ofchildren arouDd.

No boundarywall
The project is extremely unsale which is also to be noted bythe fact that the

under-construction c block has no bounderwalland is enclosed bybarbed

wires. It must be categorically noted that the presence ofbarbed wires in a

residential society is extremely unsafe, specifically with the presence ol

children around. That after having executed the sale deed, the complainant

eot to know about the fraud and the absolute molafde acts done by the

xxv

XXVI,
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respondent. Thatthe field book from the DTCP Survey shows the map ofthe

project within the controlled area. That the respondent, acting in utter

malafide, assured, represented and warranted the complainant that the

projectdoesnotfallwithinthecontrolledareavidethesaidnotificat,on,as

was also confirmed in the agreement. However, ,n complete disregard to

the same, it must be noted that the respondent had wilfully concealed

material information and communicated wrong information in order to get

the wrongfuuy sell the v,lla. That relying on the respondent, the

compla,nant has been defrauded and has sufiered grave harm and mental

That the wrongs comqitted by the respondent are not few, it also came to

the knowledge ot the {omplainant thai the development of the land has

been done on agricultural land lvithout having any land convers,on

approval from the competent revenue authority. A number of complaints

have been made by a nuinber ofallottees in the consumer forum and to the

Ch,etMin,ster. Trme rtrd again the complainant has suftered at the hands of

th€ respondent. The project is still uncompleted and the respondent, unlike

its promise ofgiving "independentvillas" has gravely failed to do so. There

exists no independent edstenc€ of the complainant as the complainant is

ba.red from enjoyingthe peaceful possession oftheir villa and the common

areas. Even atter having transferred the Villa to the complainanl the

complainant has been suffering frcm the malofrde, unlawtul and illegal

conduct oithe respondent. Hence, ln light otthe exkeme adversities being

suffered by the complainant and in the light ol justice and equity, such

conductshould be rightlytaken note of by the Authority. That in thelight of

the above mentioned, it is finally submitted that the complainant has

exhausted all the rvailahle remedies end has arrived to this forum for
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may be rightly granted.

C. Reliefsought by the complainantr -

7. The complainant has sought lollowing relief(s):

l, l'hat the proj€.t to .onc lvithnr the lurisdrrtion ol the Authority as withln the
coDtrolled a.ea ofCurugram distu.t.nd as pe. notilicationno.l/92/2017 l'lCP
dated 1412 2017 issued hythr Dcpa.tmc l olTown and Count.y Plannin8.

IL To dedarc the project to be ongoing and dLrect thc .espondent to registcr the
project undersection 3 olth€ A.t;

lll To Srant dclaycd possessn,n.harges from the due date j.e.,04.072006 till
05.06.2012 ai thc prcscribed rate ofinterestj

lV Todeclarethemaintenance charges unjustiried and unlalvluland recallthe sahe;
V. Recall thc intercst ol 240lo levied on the demands rrised by the respondent

towards maintenancc, water, etc.;
vl. To declare the maintenance agreement DuU and void;
VIL Dircct the respondent to handover the rjghts ol thc common areas of the

association of allotteesj
vlll Direct the respondent b procurc al1 the necessary licenses/approvah

/pcrmssions lrom rhe conrpelent Authoritics;
lX. Direct thc respondentto comPlctc the remaini ng obliSaoon s ol the development

'n 
the Ptujedl

X. Direct DICP to take cognizance of the project and check the pre{equisite
approvals jn.luding the building plans, villa plans, electriUcation plans,

o..upancy ccrtificate, etc.
xl. To impose punjshment/penalty underscction 59 or the A.t;
XIl. To grant l.ave to approach thc Ad)udrcating om.er undcrsection 71and 72 olthe

XI1l. crant any othe. .elief as this Autho.ity deems tlt in the peculiar facts and

cir.umsrances oithe p.esent complaint.
u. On the date ol hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

sectron 11t41 (a) ot tl:e act to plend guilty or not to plead guilty.

D. Replybytherespondent

9. Thc respondent is contesting the complaint on the lollowing Srounds:

i. That at the outset, respondent humbly submits that each and every

averment and contention,.rs made .aised in the complaint, unless

URUGRAIVG
ju e, the reliefs, interim and final, sought under this complaint
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specincally admitted, be taken to have been categorically denied by

respondent and may be read as travesty ofhcts. That the complaint filed by

the Complainants beiore this Authority, besidcs bcing miscoDceived and

erroneous, is untenable in the eyes of law. The complainants have

misdirected themselves in flling the above captioned complaintbelore this

Authority is the reliefs beiDg claimed by the complainaDts, besides being

illegal, misconceived and erroneous, cannot be sand to even fallwithin the

realm oliurisdiction of this Authority.

That the complaint is not maintainable o. tenable under the eyes oflaw as

the complainants have not approached theAuthority with clean hards 3nd

have not disclosed the true and mate.ial facts relating to this case ol

complaint. The complainants thus, have approached the Authority with

unclean hnnds and has suppressed and conc€aled the material facts and

proceedings which have direct bearing on the very maintainability of

pu.ported complaintand ifthere had been disclosure oithese materialfacts

and proceedings the question ofentertaining the present complaint would

hrve not arisen in view ofthe case law titled as S.P. Ch€ngalvaraya Naidu

Vs. lagan Nath reported in 1994 (1) SCC Page I rn ivhich the Hon'ble Apex

Court ol the land opined that non'disclosure of material facts and

documents amounts to a fraud on not only the opposite pa.ty but also upon

the Authority and subsequendy the same view was taken by even Hon'ble

National Commission in case titledas lnta MotorsVs Baba HuzoorMaharaj

bearing RP No.2562 of 2012 dccided on 25.09.2013.

That without admitting or acknowledging the truth or legality ol the

allegations advanced by the complainants and without prejudice to the

contentions of the respondcnt, it is respectlully submitted that the

provisions of the Act are,rot retrospcchvc in nature. The provisions ofthe
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Act cannot undo or modify the terms ofan agreement duly executed prior

to coming into effect ofthe Act. It is further subnitted that merely because

theActapplies to ongoing proiects which are registered with theAuthority,

theActcannot be said to be operating retrospectively.

Thatthe project originally situated was outside the controlled area, hence,

no Govt.Approvals and sanctions were requi.ed, however after noti ficati on

dated 05.08.2005, no construction work took place at that site when the

said area comes under controlled area. Apart for this an inspection oithe

site conducted by the STP wherein they did not find any irregulariq,,

wrongdoing and jnfirmity at the site while doing construction. That afte.

duly inspected dre site, the officials at the site issued a field book, which is

duly signed and stamped. Thnt the authority does not have jurisdiction to

adjudicate upon the matters as the project ofrespondent not comes under

the purvrew of RERA as the project had been completed in 2005 lvhjch is

rnuch before the enactment ofthc RLIIA and it is pertinent to mention here

that respondent developed the said project after taking necessary

approvals from various authority as provided by the law.

TheAct is intended !o comply even with the ongoing real estate project. The

expression "ongoing protect" has been d€fined Lrnder Rule 2[o) oa the

Haryana Real Estate (Regulation and Development) Rules,2017.

That in the case ol"sultana Dalalvs. Asiagroup" Hon'b1e lvlaharera observes

and opinion that rera applies ifthe work is ongoing. While passing an order

in theabovesaid case,Sh Cautam Cha!erlee, the Mahare ra chairman, Noted,

that there are two requsites for the applicability ofsection 3 ( registration),

it appears to only those projects where construction work is ongoing and

for which completion ce(ificate has been issued in present case, the

projectworkhas beencompleted and the buildinSoccupied bythe allottees
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since 2012-2013 and thereafter th€ building is under a status quo. This

cannot b€ treated as an ongoing project under lhe provision ofsection of

the Act. Moreover the building has been occupied before the

commencement ofthe Act,2016 therefore no direction can be passed under

the provisions of RERA act. Act.lt is paramount to mention here that in the

present case respondent had completed the construction work prior to

2005 and obtained neld book on 23.10.2005 wherein officials like DTP,ATP,

l.E and P.l/Patwariand has been clean chit to the project. It is pertinent to

mention here that the whole insfecdon and enquiry conducted by the

covernment officials much beiore the ehactment oithe Act,2016.

That it is also worthwhile to mention here that the allegations having been

levelled i. this complain6 are with regard to cheating and allur,ng which

only can be decided by the Hon'ble Civil Court aud in these scenario the

Authority also lacks of jurisdistioo. h this regard a civil suit filed by the

respondent also pendingsub division court Pataudi, wherein Hon'ble cou.t

has pleased to pass stay order against the complainant. It se€ms from the

above subm,ssions that complainant filed the present complaint iust to

counter blast ofthe suit filed bythe respondent.

That the complainant filed another complaint through RWA against the

respondent titles as "M/s Mittal Royal Orchards (RWAI versus Chavan Rishi

resorts Pvt. Ltd." with ihe grievances ofcoinplainant that water treatment,

sewerage treatmentplant, common parking, fommon area, medical fa6ility,

boundary wall, electricity, power backup, mutation, iro. gate, hand rail,

bathroom mirrors, grass and trees, adequate street lights, provisions for

garbage removal, street roads etc. were promised but have not bee.

provided before the stat€ commission Delhi which was decided on

17.03.2016.
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ix. That at this stage itwould be just and proper to refer to certain provisions

of the Rulcs, 2017. Thus, in view ol the submissions made above, no .elief

much less as clarmed can be grant.d to the complainant. 1t is reiterated at

the risk of repetition that this is without prejudice the submission that in

any event, the complaint, as filed, is not maintainable belore this Authority.

Further, without prejudic. to the aforcmentioncd, cven if it was to be

assumed though not admitting that thc illing ofdre complaint is notwithout

jurjsdiction, even then die claim as itcannot be said to be maintainable and

is liable to be reiected for the reasons as ensuins. The reliefs sought by the

conrplainants aDpearto be on nrisconceived and erroncous basis. Hence, the

complainants arc cstopped from mising the pleas, as raised in respect

thereol besides the said pleas being illegal, misconceived and erroneous.

x. That apparently, the complaint filed by the complainants is sheer misuse

and abuse process oflaw and the reliefs claimed as sought ror, are liablc to

be dismissed. No relief much less any interim relief, as sought for, is liable

to be sranted to the complainants. The respondent reserves its right to file

additional reply and documents, if required, assisting the Authority in

deciding the present complaint at the later stage. No cause olaction arose

in favourolcomplainant evcr as the complainant has not mentjoned.r single

word regarding cause ofaction, hence the present complaint is liable to be

dismissed with heary cost.

10. Copies of all the relevant documenis have been filed and placed on the record.

'Iheir authenticiry is not in dispute. Hence, the complaint can be decided on the

basis oithese undisputed documentsand submission made bythe parties.

11. The complainant and respondent have filed the written submissions on

26.A7.2024 an.1lZ-03.2A24 respectivsly!vhich nre taken on record and has been
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aulhorfy whlle ddrudrLating upon the relief sought by the

E. jurisdtction of the authority

12. The authority observes that it has territorial as well as subject matter

lurisdiction to adjudicate the pr.sent complaint for tbe reasons Siven below

E,l Terrltorialiurisdiction

13. As per Dotincation no.1/92/2017'1TcP doted 14.72.2017 tssEdbyTown and

Country Planning Department, the iurisdiction ol Real Estate Regulatory

Authority, Gurugram shall be entlre Gurugram llistrict for all purpose with

olfices situated in Curugram. In the present case, the project in question is

situated within the planningarea ofGurugram District. Therefore, this authority

has complete territo.ial jurisdiction to deal with the present co mplaint.

E.ll Subie.t mattcr iurlsdiction

14. Section 11[4J(a] oftheAct,2016 provides thatthe promotershallbe responsible

to the allottee as per asreement for sale. Section 11(a)(al is reproduced as

*HARERA
S-alRuGRAM
considered by the

Sectionll

t4l The prcnok.shall
(a) be respansible fa. ott obtisarians, rcsPohslbitities and Juhctions
un(let the Prc',sons al ths lct or the tules and rcltulotians mode

thereundet or to the ollorees os per the ogreenent lor sole ot to the

assaciatioh ol ollot ees ds the cose nav be, till ke @nvevonce ol oll the

apa.tnehtt plats or buil,lings, os the case no! be, to the allattees, o. the
ca nnon o r eas ta the asociu t ion aJ a I lotte es at the tun Petut a uthoriry'
as the cos. na! bc;
Secti on 3 1- F u nction s ol the Aurh oritt :
34A aJ the Act provltles to ehsure.atnPlionc. olthe obhgotbns cost

upon the prcnote\ the allottees antl the rcolestdte osehts undet thts

Act aa,1 the rules ontl rcgulotions nadethereundel
l5 So, in view ofthe provisions ofthe Act quoted above, the authority has complete

territorialand subiect matter iurisdiction to decide the complaintregarding non

compliance ofobligations by the promoter leaving aside compensation which is
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oficerifpursued by th e complainaDt at a later

stage.

F, Findings on the r.liefsolghtby the complainarr
F,I Direct the prcject to coDe wlthin the luris.tiction of the Autho.ity as withir

the controlled area of Gurugram disFict and as pe. notifi@tiotr .o,
t /92n017-lTcP.loted ,4.72.201 7 issued by the DTP, HaryzM,

F.ll Declare the projed ro be on-golng aDd di.ect the respondent to get it
registered under the p.ovisions of the Act, 2016

F,llI olrect the respond.nt to prccurc all the n€.essary liceDses/approvals/
pe.missions from the competent authority,

F,lV Direct the respondetrt to .omDlete the remainina obligatlobs of the
development in rhe Drolect,

F.v Dire.t the DTCP to take cognlzdce of the proiect and check the pre-
requisite approvals in.ludhg buildilg plans villa plans, elettrifi.adon plans,
oc@pancy certifi catei erc,

F.vl lmpose penalty undersection 59ofthe Act,2016,
16. The above-mentioned reliefs sought by lhe complaiDant are being taken

together as the findings in olle relie(will ddnitely.affect the resuh ofthe other

reliefand the same being interconnected.

1 7. On submissions made by both the part,es and documents placed on record, it is

obseNed that the project namely Miftal's Royal Orchards" situated in Dhani

Shankar Wali, Revenue Estate of Bhora kalan, Tehsil Faruk Nagar, Gurugram,

Haryana which was originally situated outside the controlled area, hence, no

Government approvals and sanctions were requned, howeverafier notification

dated 05.08.2005, no further construction work took place at that site when the

said area was covered under the preview of controlled area Thereafter DTCP,

Haryana co.stituted a team for the suney of that land, comprising concerned

Patwari, Junior Engineer, Assistant Town Planner and District Town Planner.

Alter inspecting the land brought und€r controlled area, including the land on

which the project has been er€cted, said omcials issued a field book and f,ound

no irregularity. Further, a C.M Window complaint had also been sent to OTCP,

S1'P Curugram lor taking necessary action but department after thoroughly

conduding investjgation sent back the complaint with remark "no action on

ffiHARERA
(S- eunuennu
to be decided by the adiudicatinS
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behalf of department is required in rhis matte/'. DTP(E) did not nnd any

irregularity or innrmity in the projeci.The relevant portion ofthe said report is

reproduced below for ready reierence:

"DtP Gungron ATR Report: - The connalled areo ol the villoge thoto
Kolan wos declarcd on 05.08,2005 ond dunng declototion on connolled
orea, a lield book wos prcpored rcgording existing consttuctiah tn the ar@
ot the tine ol declotation oI coniolted or@. ]t k subnitted that the
construction ol 100 vilos entioned in the cotupldint hos been checked ond
vis A vk thelled book ptepoted during the declototion ofcontrolletl o/eo
ahd Iound thot the eilla nentioned n the conplaint exist in thelled book
prepared duthg declorotian ol cont olled area ie., a5.08.2405 nearing
rhercby thot the villos wete constrlned behre declorction of @nuotle.t
o.co p,05 0a 20as "

18. In view ofthe above facts, the Author,ty determines the proiect ofrespondent

does not come under the purv,ew of the proviso to section 3 olthe Act of 2016

as the project had been situated outside the controlled area which was

completed in the year 2005 i.e., much belore the enactment ofthe Act of2016.

The NOC of the above said proiect was obtained by the respondent on

13.09.1997 vide memo no.6332. Therefore, the Autho.ity is oftheMew, thatthe

respondent had developed rhe said project after taking then relevant appl,cable

clearances ftom the concerned authority as provided by the law.ln view ofthe

same, the Authority can not deliberate on the abovementioned relie6.

F.VII To g.ant delayed pos$sdon charges liod tte due date i.e., 04 07.2006 till
05.06.2012 at the pesdib.d Bte oa iDierest;

F.Vlll To declare the maint naEce cha.Ses uniuitified ard unlawful ard re@ll

F.lx Re.all the iDterest oa 24% levied on the demands rai*d bv the rBpondetrt
towards malntenan.e, water, et .

F,X To dElare the mintenance agx@Bent nuU and void.
F,XI Direct the respondent to handove. the rights of the commoD are.s of

aseclation otallottees.
F.Xll Grant leave to approach the Bon'ble Adjudicating orlicer under setion 71

& 72 ofthe Ac! 2016,
19. On consideration ofthe documents available on record, the Authority observes

that the compla,nant was allotted a plot bearing no. B 34, Mittal's Royale

Orchards, admeasuring 457.08 sq. yards, in project of the respo.dent named



"Mittalt Royal Orchards" situated in Dhani Shankar Wali, Revenue Estate ol

Bhora kalan, Tehsil Faruk Nagar, Gurugram. A buyer's agreement was also

executed between the parties on 04.07.2005 regarding the said plot. As per

clause 16 ofthebuyer's agreement dat€d 04.07.2005, the possession ofthe said

plot was to be handed over to the complainant on o. beiore 04.01.2007. The

conveyance deed olthe subject plot was executed between the parties herein on

06.06.2072.

20. The complainantis seekingthe reliefofdelayed possession charges, to recallthe

maintenance charges and others reliel from the respondent while the

respondent on the other hand pleaded that the present complaint is not

maintainable as the complainant has conveyance deed executed on 06.05.2012.

The Authority is ofthe view that the transaction between the complainant and

the respondent stands concluded upon the execution of the conveyance deed

and the complainant has filed the present complaint after a long delay on

16.06.2022 i.e., lapsed of 10 years, and 10 days [3662 days] ofthe execution of

conveyance deed cun sale deed. Thus, the claim of the complainant is not

maintainable. Both the parties through thei. respective counsels advanced

submissions with regard to the maintainability ofthe compliant on the ground

ofthe limitation.

21. After the unit was alloBed to the complainant on 04.07.2005, a buyer's

aSreementinthis reSard wasexecuted on thesame day i.e., 04.07.2 00 5. Though

the possession ol the unit was to be ofrered on or belore 04.01.2007 alter

completion oithe project. In the present complaint, conveyance deed cum sale

deed was executed in iavour ofthe complainant i.e-,06.06.2012. So,limitation if

any, for a cause oiactjon would accrue to the complainant w.e.l 06.06.2012. As

iar as the issue of limitation is conce.ned, the Authority is cognizant ofthe view

thatthe law oflimitation does not strictly applytothe Real Estate Regulation and

*HARERA
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DevelopmentAuthorityA€t of2016 However, theAuthority under section 38 ol

theAct 0f2016, is to b€ guided by the principle oi natural )ustice. lt is universally

accepted maxim aDd the lawassists thosewho are vigilant, notthosewho sleep

over their rights. Therefore, to avoid opportunistic and frivolous litiSation a

reasonable period oftime needs to be arrived at for a lit,gant to agitat€ his right.

This Authoriiy of the view that three years is a reasonable time period for a

litigant to initiate litigationto press h,s rights under normal circumstances.

22- In th€ present matter the cause ofactionaroseon 06 06.2012 when the.egistry

cum sale deed executed by the respondent in favour of the comPlainant. Th€

complainant has fi1ed thepresentcornplainton 16.06.2022 which is l0years and

10 days from the date of cause of action. 
,

23. ln CR no. 4158 of 2022, the cause of action arose on 01.12.2016 when the

registry cum sale deed executed by the respondent in lavour of the complainant'

Th€ complainant has filed the present complainron 16.06.2022 which is 6 vears

5 months and 4 days trom the date olcause ofa.tion.

24. No doubt, one ofthe purposes behind the enactment ofthe A€t was to protect

the interest ofconsumers. However, this cannot be stretched to an extent that

basic principles of jurisprudence are to be ignored and are given a go bv

especially when the complainant/allottees have alreadv availed aforesaid

benefits betore execuiion ofconveyan€e deed

25. Further, as observed in the landmark case i.e. EL, Sreedhar and ors V' K M

Munircddy and Ors. IAIR 2003 Sc 57A] the Honble Supreme Court held that

"Law assists those who are vigilant and not those who sleep over their rights "

Law will not assist those who are careless of their rights ln order to claim onet

right, one must be watchtul of his rights.onlv those persons, who are watchlul

and careful of using their rights, are entitled to the benefit oflaw.
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TheAuthorityobserves that the liabilities belween the allottee andthe promoter

come to an end after the execution ol the conveyance deed except for th€

statutory riehts under the Act of2016. The complainantcould have asked forthe

claim before the conveyance deed got executed betlveen the parties. Clause 40

oithe sale deed dated 05.06.2012, is also relevant and reproduced hereunder f,or

40. The VANDEE(5) sholl have no lurthe. on.l o.lditlondl .loim ogninst the
VENDOR as to any iten ol work moteriol, qtolity oI eork, ond
instdlldtions in the soid .,\|eling unit or on any otho gtuund
whotsoever and the toid cloim, it dny hereby stonds woived All such

.onploints ahd defecct, il atr, were qot rcnove.l bt the VENDEE(S) ItM
th. WNDOR prior to takinq over the possession of the so td d@lling uniL"

It is a wellestablished principle thatnobody's right should bepreiudicedfor the

sake ofother's right,when a person remained dormantforsuch an unreasonable

period oftime without any just cause.lD light oithe above, the complaint is not

maintainable and the same is hereby dismrssed.

Complaint as well as applications, ifany, stand disposed offaccordinglv.

File beconsigned to regis1ry.

26.

28.

(Aruu Kumar)
Chairman

Estate Regulatory Authority, Gu.'rgramHaryana Real

Dated: 08.04.2 0 2 5
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