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under Section 3

The present co

s

Respondent
Chairman

Complainants
Respondent

as Mmp!amants,fallatrees
ed 59L !.f L d Development) Act,

H

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(#)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and furictions under the provision of the Act or the rules

and regulations madé there under or to the allottee as per the

agreement for sale exe¢uted inter se.
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& GURUGRAM Complaint No. 3989 of 2021

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details

1. Name and location of the project "Manor One” situated at Sector-
111 Gurgaon.

2. Nature of the pruject: Group Housing Colony
3. Project area | 14.843 acres
i
4. DTCP license no. and validity status | 110 of 2011 dated 16.12.2011

_ valid upto 13.12.2019
5. Name of licensee | M/s Vinman Construction Pvt, Ltd.
and 4 others

6. Rera registered or not Registered
Vide 58 of 2019 dated 24.09.2019

Valid Upto 31.12.2021

7. Allotment Letter 02.01.2013
(page no. 21 of complaint)
8. Date of apartment buyers'|08.01.2014
agreement

[page no. 23 of complaint)

9. Unit No. A-5H, 5% Floor, Tower A
(page no. 27 of complaint)

10. Unit area admeasuring 895 sq. ft.

(page no. 27 of complaint)

11 Due date of possessian 08.07.2017

(Calculated from the date of
agreement)

Note: Grace period is allowed
being unqualified.
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LE:

Possession clause

Complaint No. 3989 of 2021

3(a) Possession

That subject to terms of this clause
and subject to the apartment
allottee having complied with all
the terms and conditions of this
agreement and not being in default
under any of the provision of this
agreement and further subject to
compliance with all the provisions,
formalities, registration of sale
deed, documentation, payment of
all amount due and payable to the
developers by the apartment
allottee(s) under this agreement,
as prescribed by the Developer,
the Developer proposes to hand
over the possession of said
apartment within a period of
thirty (36) months (excluding a
grace period of 6 months) from
the date of execution of this
agreement. It is however
understood between the parties
that the possession of various
Block/Towers comprised in the
complex and also the various
common facilities planned therein
shall be ready and completed in
phases wise and will be handed
over to the allottees of different
Blocks/Tower as and when the
same will be completed and in a
phased manner.

13.

Total sale consideration

Rs. 72,68,950/-

(as per payment schedule on page
no. 62 of compliant)

14.

Amount paid by the complainants

Rs. 42,50,000/-
(as alleged by complainant)

15.

Completion certificate

Not obtained
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HARERA

: GURUGRAM Complaint No. 3989 of 2021
16. Offer of possession Not offered
B. Facts of the complaint
3. The complainants have made the following submissions: -

I1.

M1,

V.

VL.

That the complainants booked a unit bearing no. A-54, 5th floor, tower

A in the project of the respondent and paid a booking amount of
Rs. 5,00,000/- for the said unit.

That respondent issued an=aAllotment letter dated 02.01.2013

confirming the allotment of tht 4, 5th floor, tower A, of project

named as "manor one”, situated*atSettor - 111, Gurgaon.

was executed between the pagtieson‘08.012014. As per clause 3(a) of

agreement.
That pursuant to 014, the complainants
. 72,68,950/- towards the
payment ufcnnsiieliﬁnhofwww tlnrespandent.

However, after a period of few months from the date of execution of the
agreement, the cPrE,n;ucitﬁnlatl -.thE:- s|n‘:ce E‘ tlhﬁ t]mlt was stopped and
there was no progress, still acting on the representation and warranties
of the respondent, complainants duly paid all the dues raised by the
respondent.

That the complainants went from pillar to post for redressal of their
grievances. The complainants also made personal visit to the office of

the respondent but unfortunately, the respondent has shown its’
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2 GURUGRAM Complaint No. 3989 of 2021

VIL

i.

ii.

iv.

5.

indifference with an intention to misappropriate the hard-earned

money of the complainants.

That the indifferent acts of the respondent is causing financial strain,
physical and mental harassment. The complainants approached several
times to the respondent to honour its commitments, but the respondent
had not responded to the complainants.
Relief sought by the complainants:
The complainants on 27.09. led an application for
amendment in relief so the way of said application
complainants have sought fo '
Direct the respond '* struction of the project
and obtain the og pa certificate, "<,
Direct the respgndent to legally ossession and handover
the possession/ofthe unitin the p o1
Direct the responde pay delayed possession charges as per
RERA from due session b ual handing over of
possession to tk
Direct the respg penses to the tune of
Rs. 55,000/-.
On the date of HReaf duthority explained to the

respondents/promoters a tiop as alleged to have been
committed in relaH L
eretsly: GURUGRAM

to plead guilty or not

D. Reply by the respondent

6.

That the operation of Section 18 is not retrospective in nature and the
same cannot be applied to the transactions that were entered prior to the
RERA Act came in to force. The parties while entering into the said
transactions could not have possibly taken into account the provisions of
the Act and as such cannot be burdened with the obligations created

therein. In the present case also the apartment buyer agreement was
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executed much prior to the date when the RERA Act came into force and

as such section 18 of the RERA Act cannot be made applicable to the
present case.

. That the complainants approached the respondent to book a residential
apartment and was subsequently allotted unit no. A-54 on 5th floor, area
admeasuring 895 Sq. ft. in the project "MANOR ONE”, Sector 111,
Gurugram by way of endorsement/transfer from the previous allottee.

Promoter received the environment

ONyW
loan of the respo % fa
funding for the projects
beyond the reasonable cofitrol=6f the respondent. Further, the

complainants wengAvﬂ'tE Rmﬁsr the funding's when
the whole world u ' reak pf Covid-19 pandemic and
the Hon’ble Aummmm months by invoking
‘force majeure’ clause vide Order No.9/3-2020 HARERA/GGM(Admn.)
dated 26.05.2020). Thereafter, the project was financial stress project
but the respondent secured funding from the swamih investment funds,
vide sanction letter dated 29.01.2022 to complete the construction work.
The funds have been realised and construction of project has been going

on in full swing and new committed date for possession is on or before

30th June, 2024 after obtaining occupancy certificate.
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9.

10.

11.

12.

HARERA
GURUGRAM Complaint No. 3989 of 2021

That the projected timelines for possession under affordable Housing

policy are based on date of statuary approvals. It was not in the
contemplation of the respondent that the force majeure would occur and
the construction was also affected on account of the loss of major source
of funding further NGT order prohibiting construction (structural)
activity of any kind in the entire NCR by any person, private or
government authority. It is submitted that vide its order NGT placed
sudden ban on the entry ufdieEE trucks which were older than ten years

VInze N o A
‘ _, arawithin Delhi will be permitted to

and said that no vehicle fromc

transport any construction matefialiSihce the construction activity was

respondent.

Furthermore, the
Authority, EPCA, expres
NCR issued press
banned within the

31/10/2018 and was initiall} ed till 10/11/2018 whereas the

same was further HcA]RERA

Thereafter, the Hop'hle S f India gn 04/11/2019, while
deciding the mangmﬁmmndia" banned all the
construction activities. The said ban was partially lifted by the Hon'ble
Supreme Court on 09/12/2019 whereby relaxation was accorded to the
builders for continuing the construction activities from 6:00 am to 6:00
pm. Thereafter, the complete ban was lifted by the Hon'ble Apex Court
on 14/02/2020.

That the construction of the project was going on in full swing, however,

the changed norms for water usage, not permitting construction after
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GURUGRAM Complaint No. 3989 of 2021

13.

14.

15.

16.

HARERA

sunset, not allowing sand quarrying, shortage of labour and construction
material, liquidity etc, were the reasons for delay in construction.
Furthermore, the construction of the unit was going on in full swing and
the respondent was confident to hand over the possession of unit before
due date. However, it be noted that due to the sudden outbreak of the
coronavirus (COVID 19), from past 2 years construction came to a halt
and it took some time to get the labour mobilized at the site.

That the respondent had diligent}y.atphed for registration of the project
in question, i.e., “MANOR ONI ﬁ:’:’:- d:at Sector-111, Gurugram, before

Hon'ble RERA Authority and 4t CoTy registration certificate dated

Authority has clarifiet
the project, and

which shall not exceed

same and the clause of the sam "ead as whole and no clause shall

be read in isn!aﬁuH AREMg that the respondent
has delayed the pr el ing of the clauses of the ABA.
Clause 3 read w1t§amug the timelines for the
possession whereby it has been agreed by the complainants that the
respondent proposes to handover possession within 36 months from the
date of execution of the ABA, subject to force majeure, as defined in
clause 13 of the ABA.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and submissions

made by the complainants.
E. Jurisdiction of the authority

17. The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction

18. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning

Haryana Real Estate a".-‘*-'t,

Gurugram district for all py

reproduced as hereunder®
e d ARERA
(4) The pmmnH
(a) be respgnsi mmg ibifities and functions
under the p u ulations made

thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,

or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.
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GURUGRAM Complaint No. 3989 of 2021
20.

21.

22.

HARERA

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

Findings on the objections raised by the respondent.

F.l Objection regarding jurisdiction of the complaint w.r.t the
apartment buyer’s agreement executed prior to coming
into force of the Act, T

retrospectively.
The authority is ¢fit

retroactive to so

Act nowhere pr

vid r
agreements wuuhl'Bi A'
Therefore, the prn ment have to be read
and interpreted h mm ct has provided for

dealing with certain specific provisions/situation in a specific/particular

be _so_construed, that all previous

into force of the Act.

manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has been

upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt.
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HARERA
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Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 and

which provides as under:

“119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promater...

122, We have already discussed that above stated provisions of the RERA
are not retmspecrwe "M ture, They may to some extent be having

etween the parties in the
'Qubt in our mind that the
erest after a thorough
» lgvel by the Standing

-'w discussion, we are of the
gns g, the Act are quasr

terms and conditions of the agreement for sfe rhe af.-'attee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be ignored.”

24, The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
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HARERA
2 GURUGRAM Complaint No. 3989 of 2021

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance
with the plans/permissions approved by the respective
departments/competent authorities and are not in contravention of any
other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

‘T:"fia-“:}h {_ =
F.Il Objection regarding force majeure conditions:

allotted unit within a pe

of agreement. Fu of 6 months. In the
present case, meHAREBﬁm 08.01.2014 so, the
due date of suh]@U%@RWUI? including grace
period of 6 months as it is unqualified. The events such as various
orders by environment pollution (Prevention and Control) Authority
and NGT were for a shorter duration of time and were not continuous
as there is a delay of more than seven years. Even today no occupation
certificate has been received by the respondent. Therefore, said plea of

the respondent is null and void. As far as delay in construction due to

outbreak of Covid-19 is concerned, the lockdown came into effect on
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HARERA
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23.03.2020 whereas the due date of handing over of possession was

much prior to the event of outbreak of Covid-19 pandemic. Therefore,
the authority is of the view that outbreak of a pandemic cannot be used
as an excuse for non- performance of a contract for which the deadlines
were much before the outbreak itself and for the said reason, the said
time period is not excluded while calculating the delay in handing over

possession.

18(1). If the p T fails to give possession of
an apartment.H ﬁRElRA
Provide @I% @ d to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

27. Clause 3(a) of the buyer’s agreement provides the time period of

handing over possession and the same is reproduced below:

‘31

3(a) Possession

That subject to terms of this clause and subject to the apartment
allottee having complied with all the terms and conditions of this
agreement and not being in default under any of the provision of
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28.

29.

HARERA
GURUGRAM Complaint No. 3989 of 2021

this agreement and further subject to compliance with all the
provisions, formalities, registration of sale deed, documentation,

payment of all amount due and payable to the developers by the
apartment allottee(s) under this agreement, as prescribed by the

Developer, the Developer proposes to hand over the possession of
said apartment within a period of thirty (36) months
(excluding a grace period of 6 months) from the date of
execution of this agreement. It is however understood between

the parties that the possession of various Block/Towers
comprised in the complex and also the various common facilities
planned therein shall be ready and completed in phases wise and
will be handed over to the allottees of different Blocks/Tower as
and when the same will be completed and in a phased manner..”

o

Admissibility of delay possessior

interest: The complainants :

sections (4) and {7 ] of Sect ; i t glithe rate prescribed”
shall be the h i st of lending rate

+2%.:

Provided thaf in m ank df rginal cost of lending
rate (MCLR)N, use\ such benchmark
lending rates which the State Bank of India may fix from time to time

for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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30.

31

32,

33,

HARERA
GURUGRAM Complaint No. 3989 of 2021

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 02.05.2025 is 9.10%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 11.10% per

annum.
The definition of term 'interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default,.shall be equal to the rate of interest

e of default;

promoter s :
2 allottee shall be from the

(ii)  theinterest

date the prc piirt thereof till the
date the amayg Irt thereof and intgreSCtiereon is refunded,
and the intereS¢ piiyable byithe @llottee to marershuﬂheﬁum
the date the allobée de duits in payimeént (@the promoter till the date
it is paid;”
Therefore, interest on the delay.paymeiits from the complainants shall

L

be charged at m.l 0% pa. by the
respondent/promoter whic same as is being granted to the
complainants in Q{JW BAM

On consideration of the documents available on record and
submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the section 11(4)(a) of the Act by not
handing over possession by the due date as per the buyer’s agreement
executed between the parties. It is a matter of fact that buyer’s

agreement was executed between the parties on 08.01.2014. As per the
clause 3 of the buyer’s agreement dated 08.01.2014, the possession of
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the booked unit was to be delivered within a period of 36 months from

the date of execution of agreement. Further there shall be grace period
of 6 months. In the present case, the date of execution of agreement is
08.01.2014 so, the due date of subject unit comes out to be 08.07.2017
including grace period of 6 months as it is unqualified. Furthermore,
the respondent's request for a grace period based on force majeure is
hereby denied, as the reasons for such denial have been outlined
above. Till date no uccupahunncganrcate has been obtained by the
respondent. The authority is ‘:t: considered view that there is delay

on the part of the respﬂnden toofferp

34,

the respondent from the duedateofpossession i.e., 08.07.2017 till the

valid offer of pusHAnﬂlE: RmAubtaining occupation
certificate from t t ity plu months or handing
over of pussessioﬁﬁﬁUﬁIﬁMmﬁsiuns of section
18(1) of the Act read with rule 15 of the rules.

35. The respondent is also directed to handover possession of the subject

unit allotted to the complainants within a period of 60 days after
obtaining valid occupation certificate.

iv. Direct the respondent for litigation expenses to the tune of
Rs. 55,000/- .
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36.The complainants in the aforesaid relief are seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of UP & Ors. (Decided on 11.11.2021), has held that an

allottee is entitled to claim compensation under sections 12, 14, 18 and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation shall be adjudged by the

compensation.

adjudicating officer having due

oard to the factors mentioned in

H. Directions of the A

37. Hence, the autho
directions under s

obligations cast upoh

issues the following
gnsure compliance of

lunction entrusted to the

authority under section"84(4

1L

The respon rest at the prescribed
ratei.e. 11. IMREMI:(!EIE}' on the amount
paid by the@ W@MM:& of possession i.e.,
08.07.2017 ti vg offer of possession of the subject unit after
obtaining occupation certificate from the competent authority plus
two months or handing over of possession whichever is earlier as
per the provisions of section 18(1) of the Act read with rule 15 of
the rules.

The respondent is directed to pay arrears of interest accrued

within 90 days from the date of this order as per rule 16(2) of the
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rules and thereafter monthly payment of interest be paid till date

of handing over of possession shall be paid on or before the 10th of
each succeeding month,

lii. The respondent is directed to handover possession of the unit
allotted to the complainants within a period of 60 days after

completing the unit in terms of buyer's agreement and obtaining of

occupation certificate.

Dated: 02.05.20H A R E (Arun Kumar)
Chairman
GURUGRANEcory duthis,

Gurugram

Page 18 of 18



