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ORDER

1. The present complaint has been filed by the complainanrs/a ottees
under secrion 31 oithe Reat Lstare (Regutation and Develop menrl Act,
2016 (in shorr, the Aco read with rule 28 otthe Ilaryana Real Esrare

(Resuldtion and Dcvetopmenr) Rules,2017 (in short, the Rulesl for
violation ol section 11(41(al oa the Act wherein ir is inter atio
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Prescribed that the promoter shall be responsible for all obligahons,
responsibilihes and functjons under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale execured in,er se.

Unit and proiect related deta s

The pa.ticulars ofunjt details, sale consideration, the amount paid by
the complainants, dare ofproposed handing overthe possession, delay
pe.iod, ifany, have been detaited in thefo owins tabutarforml
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Date oi erecution of buyer

Projectnameand tocation

reeisrered/rct reR'sts€d

DTPC license no. & vatidiry

09/20r8 Dated 08.01 20rr
l,icense No. 71 oi2010 dat€.J

26.09 2015

T.081
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Facts ofthe complaint

The complainant has made rhe toltowing submissions in the comptaint:

a. That on 26.09.2015, the Complainant herein executed a Buitder

Buyer's Ag.eement berween Ansal Housing & Constructio. Lrd.

( Respondent No. 1") And Sh. sarnir Kumar Shah [,'Complainant,')
lo. Unit No. T 081 in rhe project - Ansats Hub 83, Boutevard,

Curgaon ( saidAgreenrenf') lorabasicsatepriceamountingto Rs.

1833s54.60/-.

b. According to the Payment planrs in the above menrioned

Agreement dated 26.09.201S, advanced payment amounting to a

toral of Rs.4,15,534.55/- was made by rhe comptajnanr to the

Respo.dent No. 1. The Respondent No. 1 also sent

acknowledgment of .eceipr amount of {1,00,000/, dared

30.06.2015, receipr no. 611063, t48,823.S5/ . dated 27.08.2015

rcce'pt no 614:l{)0 and 12,66.711l., dated 27.08.2015 receipt no.

614301 received lronr by rhe Complajnant.

ab.v. the pedod al42 norths

26.09.20i -_-

(Calculated from the date or Execution of
Agreftent including Era.e period of 6

I18,33,554/-

(as pe. BBA)

t2 Total anount patd by the

orleiorP*r.i"^

14,15,534/-

(as alleged by the comphinanO

na-\1
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c. As per the Agreemenr the remaining amou nt was to be paid after
Applying lor occupational Cernticare and otter of possession. As
per the Agreement, it was also ag.eed that the Developer (the
Respondenr No. t hereinl sha offe. possession ot rhe Unir any
timo rvithrn the stipular.d period ot42 months except influence
by lorcc nrajcure WheD calcutaled tiom 26.09.2015 (the date on
which the Agreement was executedl along with rhe grace pe.iod
of 6 months, the said time perjod ended on 26.09.2019. Although
the said deadline has longsince been pasr, rhere has been no sign

of the Rcspondent No. 1 being ir a position ro ofte. rhe unit for
possession. Seeing no signs ofthe Respondent No. I handing over
the possession ofthe Aparrment, the Compjninanr tried ro contacr

the RespondentNo l severaltimes bur to no avail.

It is pcrtinenr ro nrention he.ein thar ir ivas atso stipulated in rhe

said Agreenrent thar iD case of delay in offering possession oithe
unjt, Respondent No. 1 would have to pay to the Comptainanr

@{5/' per Sq. ft. per month on Super Area. However, so such

payment ol inrerest has been received by the Comptajnanr ri

Although the Complainant substrntjally complied wirh his

obligations, rhe Respondent miserabty taited to adhere to rheir
obli8atrons unde. dre rerms aDd conditions oi rhe Asreement.

After several ineffective follow ups to the Respondent No. 1

throueh phone calls, on 03.02.2022 thc Complainant suddenly

received an email from Respondenr No 2, stating that due ro
disputes arisrng betlveen Respondent No. l and Respondent No.2
and pursuanr to Interjm Order dated 31.08.2021 passed the Ld.



IT HARER 1

S eunuenav Complarnt No 4754 or 2023

h.

E.

Tribunal, Respondenr No. z has taken over the project and would
requir€ NOC from rhe allottees for the carrying forth the
development ofthe said proje€r.

Ar this stage, it is also perrinenr to mentjon thar, rhe said Buitder
Buyert Agreemcnt dared 26.09.201S clearly srated thar in
pursuance ofthe lvlou dated I2 04.2013 between Respondent No.
1 and Respondent NoZ, that Respondenr No. I being rhe
developer, if fuUy comperent to unde.take, market and setl the
said p.oject. Nowh.re is the sajd agreenrenr being it even
mentioned that the altottees ar€ .equired to take sisnaiures of
both Respondenr No. I and Respondent No. Z.

The Complainanr in order to veriry rhe claims otRespondent No.
2 tried to reach out to Respondent No. I vide emait dated
29.03.2023, asking abou he cur.ent status oithe protect but the
Respondenr No. I as usuat did not respond to rhe saiii email.
Notice dared 04.05.2023 through an emait from Respondent No.

2 lras sent ro rhe Compta,nant stating that Respondent no. 2 has
taken the possession ofthe sa,d projecr, whtch ,s on the verge of
completion and that there is data which suggesrs rhat rhere are
various fictious allottees or dummy sales being made by rhe
Respondent No. 1, tor which it js important to do XyC ior all the
buyers/allortees. Further, rhe NOC Lerter in turtherance of the
verilication has not be.n provided by the Respoodent no.2.
On 25.05.2023, Respondent No 2 exrended an invirarion to the
conrpl.riDanr, sriputirting rhe necessrty for rhe comptainant ro
execute an 'Addendum Agreemenl, wirh rhem as a condition
precedent ro the continuarion ofthei. righrs in the project. To the
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complainantt prolound astonishment, the Respondent No.2
further iaid down rhat a payment obtigation of 95% of the rotat

sum must be fulfilled by the Complainant till December 2023,

which would be prior to rhe submission of application for the

issuance ot 0ccupatjonal Certifi cate.

It is perrinentto note rhatall these new condirions were imposed

ontheComplainantwirhoutanyorally,wirhoutthebackingof any

legal document. At the stage, when the Complainanr sought ro

obtain a copy oirhe alorementioned ,,Addendum Agre€ment', tor

their records and review, Respondent No. 2 very convenienrty

withheld the same until such time as rhe comptainant had

remitt€d an amount totalling two h undred rhousand Rupees ItNR
2,00,000).

The Complainant herein beingshocked ar the complete Change of
Terms and Conditions ofthe orlginally signed Agreemen! found

himself ar a predtcament. On 03.08.2023, the Compla,nant

received another email from the Respondent No. 2 srating that ii
the Complaint does rot sign theAddendum Agreementwithin t5
days, then itwill resuh incancellarion oftheallotmentand the sale

would be treated as dummy sales. Usingpressure racr,cstocoerce

the Complainant in signing rhe "Addendum Agreement,, another

email dated 11.09.2023 was sent by the Respondent No. as a

reminder to sign the "Addendum Agreement" within 15 days or

the transaction entered into by him would be considered a

dummy sale and be cancelled withoutfurther notice_

It is pertinent to mention tha! rhe Complainant is unconvinced

about the iotentions of Respondent No. 2 and has been put at a
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spot because otdifference arising between Respondenr No. 1 and
RespondentNo.2. The sudden change in the payment plan is very
difficult ior rhe Comptainant to adjust ro.

nr. That as a last resorr, rhe Complainanr had atso sent a legal notice
dated 1608.2023 wherein a demand for tu refund for all
amounts paid tiI date along wirh intcrest of @Rs. 5/, per Sq. ft.
per month on Super Area was made. Dcspite a p.rssage ot30 days
from the dispatch ofthe said notice, the Respondent has fa,led to
refund the anrounts paid alongwith the interest.

Rellef sought by the complatnaDt:

The complainant has sought folowing relief(sl.
a. Direct the respondent to reaund a sum oat4,15,534/- along wirh

b. Direct the respondent to pay a sum oitS0,000/- tor harassment

faced by the comptainants.

c. Direcr the respondent ro pay a sum of{50,000/- as tjtigarjon cosr.

On the date of hearin& the authority exptained ro the
respondent/promoter abour the conrraventions as alleged to have
been commifted in relatjon to sectjon 1t(4) (a) ofthe actro plead guilty
or not to plead guilq,.

Reply by the respondent no.1.
The.espondeDt no. t has contested the complaint on the following

a. That rhe complainanrs had approached the answering
Respondent for bookjng a shop no. T-081 in an upcomrng protect

AnsalEoulevard, Secror83, Cu.ugram. Upon rhe satisiacrjon ofthe
complainant regarding inspection ofthe site, utte, tocation plans,
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etc. an agr.ement to selt datpd 26.09 201S was srgned between

That the current dispute cannot be govened by the RERA Act,
2016 because ofthe iacr that rhe builder buye. ag.eement stgned
between the comptainant and the answe.ing Respondent was in
the year 2015. lt is submitred that the regutations at rhe
concerned time p.riod woutd .egutate the prolect and not a
subsequent tegidation i.e. RERA Act, 2016. It is tu.rhe. submitred
that Parliament woutd Dot makc rhc opcrahon oa a srarure
retrospedive in effect.

ThJI thF complrinr !Dp(rficd ] admir( to rol pryrng npe\\dry
dues or the full payment as agreed upon under the bu,tder buyer
ag.eement.ltis submitted thatthe complainant cannot be allowed
to take advanrage ofhis own wrong.

That even ii ior the sake of argument, the av.rments and rhe
pleadings in rhecomplninrare taken to be true,rhesaid comptaint
has been pretcrred by the complatnanr betatedty. The
conrplainant has admittedly tiled the conrptajnr in the yeat 2023
and the cause oiadion accrue on 26.09 2019 as per the comptaint
,tself. Therefore, it issubmitted rhatthe complajnrcannot be fited
before the HRERA Curugram as rhe same is ba..ed by limitation.
That even ilthe complaint is admitted to be true and co.rect. the
agreement which $,as signed in theyear 2015 wfthout coercion or
any duress cannot be ca|ed in question roday. It rs submirted that
thc builder buyer agreenrent provides tora penaltyin tbe evenro,
a delay in giving possession. 1r is subnlifted that ctause 34 ofthe
sard agreement providcs tor Rs. s/ sq.li. per month on super area

2A23
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for any delay in offering possession of the unit as mentioned in

Clause 30 of the agreement. Therefore, the complainant will be

entitled to invoko the said clause and is barred lrom approaching

the Hon'ble Conrmission in order to alter rhe penalty clause by

virtue oithis complaint more than 8y.ars after ir was agr.ed upon

by both parties.

f That the Respondent had in due course of time obtained all

necessary approvals from the concerned aurhorities. It is

submitted that the p€rmit for environmental ctearances for

proposed group housing projed for Sector 103, Gu.ug.am,

Hnryana on 20.02.2015. Simjlady, the approvrl for digging

foundation and basement was obtained and sanctions from the

d.partnent of mines and geology were obtained in 2012. Thus,

the Respondents have rn a timely and prompr manner ensured

that the requisite compliances be obtained and cannot be faulted

on giving delayed possession to the Complainant.

g. Thai the answering Respondent has adequately explained the

delay. lt is submitted that the delay has been occasioned on

account of things beyond the control oi the answering

Respondent. It is further submitted that the bujlder buye.

aS.ecnlcnt provrdes ror such evenrualirics and the cause lordelay

is conpletely cove.ed in the said clause.The Respondent ouShrto

have complied with the orders ofthe tlon'ble High Court ofPunjab

and Haryana at Chandiga.h in CWP No. 20032 of 2008, dated

16.07.2012, 3 1.07.2072, 21.08.2012. The said orders banned the

extraction ol wate. which is the backbone of the consrruction

pro.ess. Srmilarly, the complaint itself reveals that the

Complaint No. 4754 or202l
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correspondence from the Answering Respondent speciiies force
majeure, demonetization and the orders of the Hon,ble NCT
prohibiting construction in and a.ound Delhj and the COVID .19
pandenric among othe.s as the causes which contributed to the
stalling olthe projed at crucial jLrncrures tor considerable spells.
That rhe answering respondenr and rhe comptainant admittedly
have enrered rn!o a buildcr buyer agreemenr which provides for
the event of delay.d possession. lt is submitred thar ciause 31 of
the builde. huyer agreement is ctear that there is no

compensarion to be sougbt by the complainant/prospective
owner in the event of dejay in possession.

That the answering Respondenthas ctearly provided in ctause 34
the consequencos th.rr tollow irom delayed possessron. tt is

submirred that the complainant cannot alter rhe terms ot rhe

contract by preierring a complainr before the Hon.bte HRERA

Curugram

'I'hat ndmittedly, the Complainant had signed and ag.eed on

Builder Buyer Agreement dated 26.09.201S. That perusal of the
said agreement would show rhar it is a Tripartire Agreement
wherejn N,l/s Samyak Projects pvt. Lrd is also a parry ro rhe said

That the perusalofthe Builder BuyerAgreement at page 3 would
show that l\,t/s Sanryak Projects pvt. Lrd notonty possesses a the
rights and unfettered owrrershjp of rhe said tand whereupon rhe

projecl nanrelyAnsal boutevard,Secto.B3 ts being devetoped, but
also is a developer in the said p.ojecr. That the operatjng tjnes at
page 3 of the Bu,lder Euyer Agreement are as follow: 'The
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Dcvelop.r has cntered rnto an agreemenr with the ConUrming

Party 3 i.e M/s samyak projects pvt. Ltd ro jointly promote,

dev.lop and marketthe proposed projcct being developed on rhe

land as aloresaid.,,

1. The said 1,4/s Samyak project pvt. Ltd. in te.ms ofits arrangement
with the.espondent could notdevelop the said projecrwe wirhin
time as was agreed and given ro the respondent, the detay, jfany,

is on the paft of t\4/s Samyak project pvt. Lrd. not on rhe pa.t of
respondent, because the constluction and developmentofthe said
project was undertaken by M/s Sanryak project pvt. Ltd That jn

an arbitral proceeding betore the Ld. Arbirraror Justice A.K Sjkri,
i4ls Samyak Projed Pvt. has taken over the present project the

answering Respondenr for compterion of rhe projecr and the

Respondenthas oo tocus or say in the present project.

E. Writt€n submisstonsfted by respondentno.2

a That it is pe.tinenr to mention here that the projecr was handed

over ro Rcspondeot No.2 i.e. samyak projects private Limited as

perthe above,mentioned orders for complerion ofthe proiectvide

o.der datcd 02.09.2022 and Samyak was rlso directed by the

tlon'ble Arbitrator to collecr rhe iunds irom the genuine alotrees
and furthcr persuading them ro sign theAddendun agreement. tt
isalso perti.entto mention herethat rhe iormar ot the addend um

agreemenr was validated by the arbikal tribunal in the o.der
dated 14 June 2024.

b Itisnlsop.rrinenrtonrentiontharasR.spondenrNo.zisonlytand

owner and the development .ights ns well as the regisrration

certificarp was in rhe name of Respondenr No I Le., Ansat. A
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complajnr .eg:rding rhis and further various representations
have atready been submjrred by rhe respondent number two
beforo rhe authority.

c. Thar Samyak (R2J has already gjven an affidavrt to the A.birraror
stating the dato ot completion ot lhe project. Moreove., is nor
liable forthe delaypossession charges ior rhe delaycaused byrhe
respondenr numbe. one in completion otthe proiect.

d. Thar ir is submitted that the td. aurhority has passed several
orde.s in which the sole liability to compty with theorders rest on
the shoutders of respondent number o.e that is Ansat Housing
and constlxction,

Copies oi.ril rhe .elevant.documenrs lave been filed and placed on
record. Their nurhenriciry is not in djspure. Hencc, the complaint can
be decid ed on rhe bas is oi these u ndisputed documen rs and sLr bm ission
made by rhe prtuies.

lu sdictionoftheaurhority

The authority has complere terrirorial and subjecr matter jurisdidion
to adjudicatethe present co mplajnt for rhe reasons g,ven below.
F.l Territoriatiurisdtction

As pe. noriilcation no. t/92/2A17_l.tcp dated 1412.Z0t7issuedby
Toivn and Country ptanning Department, Haryana the iurisdjction of
Haryana Real Dsrate Regulatory Aurtroriry, Gurug.am shajl be enrire
Curugranr district ior alt purposes. In rhe present cas., the project in
question is situared within the planning area of CuruSram district.
Thereiore, thjs authority has comptete rer.itorjal turisdiction to deat
with the presenr com p taint.

F.ll Subiect-matteriurisdicflon

F.

u

PaCe 12 ot 23
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10. Secrion tlt4ltal orthc Arr,20r6 provrdes

complete )unsdicnon io decide (he comptdint regardrnS non-
compliance ofobligations by rhe promoter leaving aside compensarion
which is to be decid.d by the adjudrcaring orhcer jt pursued bv rhe
complarnanrs ar a Iater stage.

G. findings on rhe retiefsought by the comptainants.
c. l. Direct the respondenr ro refund a suD of14,1s,534/. atong with

12. In the present marrer the compjainantwas a ofted unrr bearing no. T
081, admeasuring 262 sq. ft. respectivejy in the project ,,Ansal 

Hub 83
Boulevard" Sector 83 by the respondenr builder. A buye.,s agreement
was cxecuted betwecn rhe comptarnant and respondent Do. 1 whe.ern
respondent no 2 was the conftrming party on 26.09.201S. As per
dause 30 ofborh the llUA, r.spondenrno. I n,as obtigared to.omplete
the construcno. ot the project and hand over the possession ot rhe
subJecr unir wrrhin,t2 nronrhs fronr obrajning alt rhe required

page 13 ol23

ljompla nrNo.4754 ot2o2:t I

that the promoter shal be
responsibte to rhe alloftee as per agreemenr for sate. Section 11(4)(a)
is reproduced as hereunder:

S$don 77

[4) The orchoter ot]-
tol be ,spon\ihl" fo, olt obl,saton,. re\ponsDtttp, andrLh.tto^ mtla thp p,v\Nans ol t4t, A, t at the rLte\ andrecutotton, na.Je the,pu4tt* o, to.hp oltottees o\ p?r.h;osreenentfor sole. u tu ke asecation ol o oue;, as th;.a p hay be. tttt ke turer@ceotoi he opo4npn^.pto^
ar butdnp\ 

^ th?,6e noy be. b Lhp o ottes o; thcth. oso.iaaor at ollottees ot the.onpetpnt ou.honi os the.o\e n.v ho_
Sation 34.Fun.non, oI rh. Authd,;:
:4\g !! lhe 

A:t ptovie, to e4:u; .o1pho4.? oJ theoorqoia4s tost upo\ t\e D@noto, the altark?t a;t ftereot ,*tote ag.nts unlet th6 AtL ond the ,ules ond
reg utan ont nnde the reun d,t

11. So, in view ofrhe provisions ofrhe Act quoted above, the authorirv has
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sanctions <rnd approvat sancrions and approvat ne.essary ior
conrmencement ot construction, whjchever is tater .t-he 

occupation
certificate tor the prolect has not yet been obtained from rhe
competenr atrthority.

13. As per the BBA, respondent no.2 (land owner) and respondent no. 1

(developer) enrered into a L{oU dated 12.04.20r3 whereby the
development and marketing ot rhe project was ro be done by the
respondent no. 1 in rerms of the license/permissjons granred by the
I)TCP, I{aryana. (Jpon tailure of respondent no. 1 to pe.torm its
obligarions as per NloU and complete the construction of the projecr
rvithin the agreed timetine, respondent no 2 ternrinated the said tqoU
vide nonce dated 10.11.2020 and jssued a pubtrc norice in newspaper
lor termination of the MoU. The matter pursunnr ro the dispute was
relerred to the Delhi High Court under sectjon 9 of the Arbirrarioh &
Conciliatjon Acr, 1996 and v,de order dated 22.01.2021 Hon,ble High

Court oa Delh i appoin red rhe Hon,ble lustice A.I(. Sikrt, torme.ludge of
the Hon'ble Supreme Court of rndia as a sole arbitrator of Arbitral

14. The complainant i.e., Ansal Housing pvr. Ltd. in the petition sought
various reljefs rnctuding to sray theoperation of the ternrination lerter
dated 10.11 2020 and rhe pubtic notice dated 15.12.2020 till rhe final
arbitral award is given..the Arbir.al .tribunat vi.le order dated
31.08.2021 granred no sray on termination notice dated 10.11.2020

and no restraining order in this rega.d was passed against the 14/s

Samyak Projects pvr. Ltd. Further, vide order dated 13.10.2021 of the
soie arbirraror respondent no. l was directed to handover the
aforementioned project ro rhe respondent no.2. Fo owing rhe

ComplaintNo. 4754oI2023
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dlrective ourlined in the order dated 13.10.2021 oathe sote arbirrator,
respondent no. t handed over the project to respondent no. 2 via a
possession Ietter dared 14.10.2021, for the pu.pose ofundenaking the
renraining construction tasks. Subsequcntty, on 02.09.2022, rhe Sole

Arbitrator directod respondent no. 2 to finalize the project wirhin rhe
stipulated ttnrelne, speciticalty by rhe conctusion oflune 202 3 and to
collect iunds from rhe nlortees with a condition that the amounr so

collected shall be pur in escro!! account.

15. The.rurhority is otthe vtew thar the buitder buyer,s agreemcnt we.e
signed by the complainants and the respondenr no. 1. The respon.lent
no 2 is a con nrming parry to thar BBA. In the bu ilde. buyer agreement
it was speciiically menrioned that respondent no. 2(land owneO and
respondent no. 1(devetope, entered inro a MoU dated 12.04.2013

wherebythe devetopmenrand markenngotrheprojecrwas to bedone
by the respondent no. 1 in terms ofthe Iccnse/permissions granted by
the DTCP, IIaryana. AlthouBh the respondenr no.2 ie., Samyak projects

Irvt Ltd. cancelled the agreement vide terminatjon notjce dare.t

10.11.2020 and rhe matrer is subludice betore the arbirral rrjbunal
appoinred by Delhi High cou.t vide order dared 22.07.202t. lt is

relevantto refer the definition ofthe term promorer, under the section
2(zk) ol$e Rcal Estarc (Reeulation and Devetopmen0 Act, 2016.

o peen who cohsttucts or causes to be cannrucbd an
thd epen den t bu i ltlt ns or o bu ild' ng conssti ns of opo rche E, or
.onvpt^ or e,t\ ng buttdtq! ot a pol theteol hto
opoaaect\. to' tn? pu,po\c ol kthng olt o, ene ol the
opa' |Deal\ t a othet ppr,ans and hctude, hD a$Bnee,; ot
a oet-oa |9ho dctetop\ lan.l hto o prote.Lwherhet or 4or the
ppRon ale coantu.6 sn u, hes on on! ol the ptots tor the
pbt pok of\?lhnq to othet peten\ al ot sone ot the plots n
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the tuIl p,aje.L,wheLhet wnhorwthaut ltuclttes therean,

16. The authoriry obseryes thar landowner is covered by the definirjon of
promorer under sub ctause (il or (,il ofsection 2(rkl. A pe.son who
constructs or causes to be constructed a building o. apartments js a
promoter ifsuch buitding or apa(ments are meant tor rhe purpose of
selling to other persons. Similarly, a person who devetops land inro a

proted ie.. land into piols is a pronroter in resp.ct ot rhe ract rhat
whether or nor the person also constructs srructu.es on any of rhe
plois. Ir is clear rhar a person devetops tand into ptors or constructs
buildingo.apartmeDt iorrhe purposeofsale isa promorer. Thewords,
''causes to be constructed" rn definition of p.omote. is capable of
covering the landowner, in respecr otconstruction oiapartments and

buildings. There may be a situation where the landowner may nor

himseladevelops tand into plors or constructs buil.ljng or aparrment
hinrsell bur h. causes it to be constructed or devetoped through
sonteone else. ttence, the tandowner is expressly covered under the

delinition oipromotcr under Section 2 (,kl sub ctause (i) and tii).
17. Further, the authoriry obseNes that rhe occuparion certificare for the

prolect is yet ro be received and rhe project stands rransferred to rhe

respondentno.2 who ts now responsible to complete th e same. In view
otthe above, the tjabiliry under provisions otsection 18(1J ofrhe Act

& Rules read with builder buyeragreemenr shallbe borne by both the
respondents jojnrlyand severaltyand rhe liabitity ro handoverthe unit
shall li. wrth respondent no.2.

18. -1he complainant intends to withd.aw from the proj.ct and is seekjng
refund of rhe amount paid atong with inrerest on the amount paid.

Section lU is p.oduced bctow tbr the rea.ly reference:
Page 16 ot23
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Se.tion 1A: - Return ol omount on.t cdnlensanonl8ttl [tn" otonoLe. tu,I\ tn,adptpte ot tr unobte b oue
po\te,5,a4 oto. apdt,nent. otot- a, brtldh)
tr o,\otdo4cew h the tet n, o[.hp osepne\ ]ot ratp ot. a\the,a\e haybe dLt,.onptetpd b,thc dotp,pe..tpd h ?,r_

dLe to discontihuonce al his busin*s as a developer onot.aLnt ot.d\panna4 ot rcvo. ouo4 oJ th? t pl^t, ot ton Lrd}
rhL A.ror lnt on, nthfr teoson
he_sholl be tioble on.lenond to the olott@, n cose theotlott"e wirhe: &? prolpd n hoirpretutlre to o4v otna .enpdy avottobt" to return theoil!u!lt.i: eivcd br hih in r6pcct oJ that opadnent,
ptot, bultdii& as the .qe hoy be, ,4ih i"terest ot luchfot as may be pftnlb.d ln this behalf including
toap"n,o.ioa tr rhe aonheta, pmuded rnoet th,,Act:
Ptotided thot whe.eonoloru"doA aot ntpnd bwuhdtaw
lrnn t he o, ar, L \e shalt b? patd. b, th" praao@r npt p,t Jotae1 nonth uldeta!_ t,]t rne hondng o@r otoe po\e._oa
ot sD.h toreos aovbe nre\mhdt .

(t:nphasissupplietl)
Clause 30 of the bu,lder buyer agreement [in shorr agreement)
provides for handjng over ofposlession and is reproduced belolr:

"30 rte Dpwlopet,ho olJet po$e$bn ol the Un\ w hta az
hontht ton the obtah,ry att de rcqured ,orct@n ondopp,o,ot wn 06 and apptuval net"\flrr lotcontuercenat of bnstructto4 vhtchqer is loti s;bjec; b
tineh poynent otolt.tue, b! the Bu!{ aad ,ubta t to tot,enoteutp ttrcunstanc4 6 d?soibed in clouse Jl. Funhet
thue sholt be a ence period of 6 nonths ollowed to developetu\ oat ob^e thc pe-otl ol42 naattt. o_ oboe h allprhs
the po$e$ton olthe rnn.

Du€ dat€ of possession and admissibitity ofgrace period: As per
clause 30 of the agreement, the possession of rhe allo$ed unit was
supposed ro be offered wjthin a stipulared rimeframe of 42 months
irom obtajning all required sanctions and app.ovals necessary for
commencemenr of construdion, whichever is larer. Furthet grace
period ol6 months is sought. The date ofstart ofconstruction is nor
known. Therefore, rhe due dare is calculated from date ofexecution of
builde. buye. agreement i.e., 26.09.201S. The period of 42 months

PaAe 17 of23
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eDds on 26.03.20i9. As tar as grace perjod oi6 months is concerned
the same is allowed being unquatitied. Accordjngty, rhe due dare ot
possession comes out to be 26.09.2019.

2 1 . Admissibitity of refund along with prescribed rate of interestr The
compiainants are seekjng relund the amount paid by them atong wirh
int.resr prcscribed r.rrc ot interest. Howevcr, the altotree intend to
wirbdraw fron the project and are seeking .efund otthe amounr paid
by them tn respefi otrtre sublect unit wth rnrerest ar prescribed rate
as provided under rute 15 oirhe rutes. Rute 15 has been reproduced as

hbte 1\. ptc\ ubpd totp oJ ite,p:t.lptotra to,e.L-n t2\e. t or t s ond \Lb.. e. tia4 (4 l and.u,a, tbn t 1 ot _ " ura

rot thp pLtp6e olptoflbtore. tnn t-. ettDn tb and\tD_elnr H) ond t t ot p.t.m ta. th: _rn.a, lt ,he,nte
o, _. - -b"4 . hot D, t n. \. ot " Bo. tt a, tarn h.oh, r. ao.9. nttrj , t. dtnq.,tc +2,)
Pt.\Aa th tr,a..t,":t p Bat L ot t4d.o n,,gn-l ot
at F4r t 9 ,atp ruftR. . t ot n Le it .ha bp teota. ao b)
' L I b, n, tqot L',\dtnJ, o. e. w\, \ t 4. 5ta,e bot t 4 h J;

", "., :,:,,,..,,\p to h. to. tp4dn ! ta.4. oo4. t o, puL\zz. I ne l-prsr.,tur" rn rr. s r\dom rn the subordindre tegrstdr.on under ihe
prov,ston oirule 15 ofthe.utes, has dete.mrned the prescribed rareot
inreresr. The rare of interesr so determined by the legistature, is
reasonable and ifthe said rule is folowed to aivard rhe inreresr. ir wi
ensure uniform practice in allthe cases.

23. Consequenrly, as per websjre of the State Bank of India i.e..
httpsr//sbi.co.in, the marginat cost oftendtng rate [in short, tvtCLR] as
on dare i.e., 15.04.202S is 9 100/0. Accordingly, the prescribed rare ot
interest will be ma.ginal cosr of tending rate +2% i.e., 11.100/0.

24 The definition of rernr ,rnterest. 
as detined under section 2(zal of rhe

Act p.ovides that the rate oi inrerest chargeabte trom rhe allottee bv
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the promoter, in case

Complaint No 47s4 of202l

of deiaulr, rhall be equal ro th€ rare

which the promotershalt be tiable to pay thc altotree, jn case

The reievant se€tion is reproduced below:
'(zo) tntete! n1ean\ the rutes .J hterc,t poyobte by the
ptaat tpt ot th\ dtL tro 

^th,,a\anuto.t:xplanation ror the pu.pase al th6 ;tow
the rate ol tnteren chorpeable lron the ollattee b, the
ptonote., in coy al deldult, shall be equat to the rote of
lntercst which the p.omatet sholl be ljobte to po! the
a 1 lattee, in co se of d e fo L I t
the ihte.estpalobte br the ptonote.to the altottee sholl be
Itont the.tote the prcnotet received the omountar unyport
thc,e.ltillrhc dote the ontuLntor pan therealond interest
Lhereon isteJo\letl,ond the inteten poyubte by theottottee
ta the pro oLe, thul be fr.tn the dotc the ulauee delauhs
in patnent to the prcnotet tlll the dote t 6 poidi

25. On considemtion of the documenrs avaitabte on record and

submissions made by both the parties rcgardjng conrravention ot
provisionsoltheAc! rheaurhoriry issatisfied thar rh e respondenr is jn

contravention of the secnon 11(4)(al of the Act by not handins over

possess,on by the due dare as perthe agreemenr. Byvirtue ofclause 30

of the agreement executed between the parries on 26.09.2015, the

respondentwas obligaied to deliver the subject unirivthjn 42 months

hom the date ofex€cutjon ofagreement orwrrhin 42 months from the

date ofobtaining allrhe required sa.ctions and approval necessary fo r
commencement olconsrruction, whichever is later. Therefo.e, rhe due

date ol handing over possession comes oufto be 26.09.2019.

26. It is pertinent to mention over here that even after a passage otmore
than 5 years neither the occupation cerrificare is complete northe offer

olpossession of the allorted unit has been made ro th€ allo$ee by the

respondent/promorer. The aurhority is ot rhe view rhat the allottee

cannot be expected to wait endlessty for raking possession ofthe unit
which is allortcd ro him and for which h. has paid a considerable
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amount of money towards the sale considerarion. Further, rhe
authoriry observes thar rili date the respondent has not obtained
occuparion certificate/part occupatjon certjficate from thecompetent
authoriry. 1n view otrhe above-nrentioned facts, rhe a otree inrends to
withdraw irom rhe prolocrand are wellwithin the righfto do rhe same
in v,ew olsection 18(11 otrhe Acr, 2016.

27. Moreover, rhe occupation certificate/compterion cerrificare oi the
project where the unit is situated has stilt not been obtained by the
respondents /promorer. The authorjtyis of rhe view that the a onees
cannot be expeded to wair endtessly tor taking possession of the
allotted unit and aorwhichbe has paid a consid erable amount towards
the sale constdcrarion and as observed by Hon,ble Sup.eme Court ot
India in Ireo Crace Reattcch pvt. Ltd. Vs. Abhishek Khanna & Ors., civil
appeal no. 578s ot20l9, decided on 1t 01.2021.

'. . The acupation ceijlcate is not avoitabte even os onJ . Att.\ h,,,h on-u.t\ tr drt,\rr,, al 11,. trt
o \u , - ., _nnoL b? nad, t o oaa ua?t,r pt), t pa,..,. or
at th"at'o,h"aLrltoL@d lotnen,rcr.un tne\ be bodnd t.
torf t\P ooa,tn\t n tno.e I ott\e o.vtP_t

28. furrher. ihe Hon bte supreme Courl ot tnd.a rn rhe crses ot Ne$tech
Promoters and Developers private Limited Vs State of U.p. and Ors.
(supral rerterated,n case ofM/s Sana R€alrors private Limited & other
Vs Union of India & others SLp (Civit) No 1300soi2020decjdedon
12.05.2022. observed as undcrl

"25 The unquohlied asht of the ollattee to 
'eek 

rcluhd
telenc.t Und reLtnn l]t1)to) an.t se.1rcn 1e(4) oj h; 

^d.-.,"t tt,^-t-\
th-\"t h "op,r. tt,a, th" t2!.rotd,t
pto'deJrhr,,r\t 1,, td4o o- dc?oqd d\04 rn,a4Jaohot
absolute rishr tu thc oto ee, fthe pronoter faih ta syeDa,.e\-ior otthoopa,tne olor o, hLrdng Ltn,r the tna.upulat-d Lrda tne kn\ ot t\p oat?anent .pgu,dlp.. ul
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||h ich t t n1 ethct ttur nat ouabutahle ta the a louee/hone
bulct, the pk Nter 6 u tter or abhodtnn ) rclu d the
anount an denunn with ntetest at thc tote presc,ibetl b!
the stote cavernnent induAng conpensat@n in then"rl o,a\.ded Ld, t,\" A, t alh,4p pt, . \a t\ar .ltid
-tllo eera,.aota.-t t^nthd.aa r_ atiep.at_. t h, .hotl
be entitled fat intercn lor the periad aldeluy till handing
aver possesstan at the rote prcscribed,,

29. The promorer is responsible for a obligations, responsibilities, and
lunctions undo rhe provisions of the Act of 2016, or the rules and
.egLrlations made thereunder or ro rhe.r orrees ns per agreenent for
sale under s.ction 11(al(al. The promoter has failed ro complete or is
unable to Sive posscssion ot rhe unit in accordance wrth rhe rerms ot
ag.eement for sale or duly compteted by the.lare specified rhe.ein.
Accordingly, th. promoter is liable to rhe a otree, as he wishes to
withdraw from rhe project, without prejudice to any other .emedy

available, to rerurn the amount.eceived by him jn respect ofthe unit
with interestat such rare as maybe prescribed.

30. Accordingly, rhe non-comptiance otth. nrandate conrajned in section

11ial(a) read wth section 18(t) of rhe Act on rhe parr of rhe

.espondenr is established. As such, the comptarnant is enritled to
refund ol the enrire amount paid by them at the presc.ibed rate oi
interest i.c., @11.10y0 p.a. lthe State Bank oi lndia highesr margjnal

cost ollending rare (MCLRI applicabte as on date +29lol as prescribed

under rule 1s ol the Haryana Real Estate (Regutation and

Development) Ru1es,2017 irom rhe date ofeach paymenttjltthe actual

date ol r.fund oi the irmount wirhjn the nmeliDes provided in rute 16

olthe Haryana Rules 2017 jbjd.

G.ll. Direct the rcspondenr ro pay a sum ot aSO,O00/, for harassment
fa.ed by rhe .omplainrdts

G.lll, Direct the r€spondent to pay a sum of{50,000/- as titigation cost
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:J l. Thecomplain.rntisatsoseekingreti.iw.r.ttitigationexpenses.Hon,ble

Supreme Coun oflndja in civjt appeat nos. 6745-6749 ot2021 titled as

M/s Newtech pfonoters and Developers pvt. Ltd. V/s State ol IJp &
Ors. (supra),hasheld tharan altotreersenrjrled to claim co mpensa tion
& lltigatjon charges under sections I2,14.18 and sedion t9 which is to
be decided by the adjudicaring officer as per section 7t and rhe
quantum of compensarion &titigation expensesha beadjudged byrhe
adjudicating oiiicer having due regard to the tactors mentioned in
section 72. The adjudicaring oftlcer has exclusive jurisdiction to deal
with the conrplaints in respect oicompensanon & legnt expenses.

H. Di.ectioos ofthe authority
32. Hence, the authoriry hereby passes th,s order and rssues rhe toltowing

dircctrons Lrnd.r sectbn 37 ot rhe Act to ensur. compliance oi
obliganonscasr upon th. promoreras per thefunction entrusred tothe
authoriry under section 34(D:

a. The .espondenrs/promoters jojntly and severa y are directed to
relund the amount of{4,1S,S34l- paid by the complainanrs along

with presc.ibed ratc of interest @ 1 t. I 0 o/o p.a as prescribed u nde.
ruie 15 oi the .ules irom the date ofeach payment till the date of
refund of the deposited anrount.

b. A period of90 dat,s is given ro rhe respondents to conrply wirh rhe

directrons given in this orderand iariing which tegat consequences

would lollow.

c 1'he respondenrs are furtherdjrecred not to create any thi.d-party
rights againsr the subject unit before the tult realization otpaid
up anrount along wirh inrerest thereon to the complainants, and

even if. any transfcr js initiated with respect to sub,ect unit, rhe

CohplaintNo.4T54of 202:l
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