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ORDf,R1. This complajnt has been filed by rhe complajnanrs/alonees under
Section 31 ofthe Real Esrate (Regutation and Development) Acf 2016
(in short, the Actl read with Rute 28 of the Haryana Reat Estate
[Regulation and Development) Rules, 2017 (in short, the Rutes) tor
violation of Section 11(4)[a) of theActwherein tis inr?rolia prescribed
that the promoter shall be responsible for aI obtigations,
responsibiliriesand tuoctions undertheprovr!,onottheActorrheRutes
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Member
Member
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and regulations made rhereunder

agreement for sate executed irfer re.
Unit and proiecr retated deralts.
The particulars of unit detaits. sale
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Fact5 orrhe compjainr.

The complainanthas inade the toltowing submissions in thecomplainrl
a. That the Complainant No. 1 along wjth her husband LateSh. Tulsi

Dass Ahuja (demised on 11.03.2016), tsooked Vi a No.
67 / 240 /Simptex/BR, havlng 240 Sq. yards in the,r project BeUevue
Residences (Hereinafter called .,Said 

Vilta,,) on 27.72.2009 and
made paymentof Bookingamountof {5,00,000/- bywayof cheque
no. 195565 dated 21.12.2009 drawn on Srate Bank of India. our or
total sale consideration amouhr

oppltcantl, n po! n tihe the Dnce ofthe
sdtd unit olong with a other tharge; ond
oues tn occordon.e wnh he rhed lp nl
potnenB gtveh hereh n Ann^ure-lt or a\per the .lenond\ ra&d br the .onDonv
tron ddeto ttqe or an! Iatture on rh; Do;
ol the opph@n(, to abde W onr oithe
@ t n t or @n d nion 5 ol th 6 ot ree\en r

oueaate orpo*ession-

rotal 5aleConsrderaxon

Amountpaid by(omplarnanr

2t.0l2orl ........:
ICa]cuiared rrom the date
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30.04,20t3 &25 06 2oi

t2

13.

14. Paynor iorjce tr fnaloffer oi

Nnrhc f^rr-.''G:,,^:L!-
respondent dde to n.brlrv.n
detperrtre un tbecauseoi
C]\lLcorndor.ndHUDA
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That the €omplainaot entered into a ,buyer 
agreement, with the

respondent on 21.01.2010 and the complainant was alloned Villa
N o. 6 7/2aolsimplex/B R, having240 Sq. yards in rheaboveprojecr
namely Beilevue Residence, ,Vatika 

India Nexf stuated in Sectors
42, A2A, A3,84 & BS of rhe curgaon l\,{anesar for total sale
consideration of {73,87,87Sl-.

c. That as per the above said builder buyeragreemenr the respondent
was obljged ro hand over the possession ofrhe sajd vi a within 3
years from the dare of execution oi builder agreement i.e., by
21.01.2013..thar the Comptainanr No. 1 along wirh her husband
Late Sh. Tutsi Dass Ahuja (demised on 11.03.2016), is the jo,nr
allortee ot said Vi a in rhe R€spondenr.s project,.Bellevue
Res,dences,. The project is an unreg,stered proied with HRERA
Curugram. The Comptainantis aggrieved on accounr o, vjotarion of
clause 11.1 ofthe Buyer Agreement executed on 21.01.2010.

d. Cause 11.1 of rhe Buyer Agreement execut€d on 21.01.2010 is
reproduced here:

^..'" ,.::t::'" '"
:. o,a )t q., r o e od d tR ea1.nn.\. dan at.... L,_. 1i:'' : . ,,"""

-;.r h. , -r n" \. LtP t m4
?,. nor vt., nrn\_at..,at

antl bnd t,ans al tht aaee heDr,,e. lt is submitted rhat with the enforcement ot RERA on 01.05.2017,
the provisions oi RERA are apptjcabte ro rhe projed read with
Haryana Reai lrsrate (Regutation and Developmenr) Rujes.2017
Fu.the., as per notification Do. .L/92/2017 _ TTC1 dated

pase 4oIza
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14.12.2017 jssued by rhe Town and Country planning Department,
the Jurisdicrion of Reaj Estate Regutatory Aurhority, curugram,
shall be entire Curugram Dktrict tor aI purposes wirh otfice
situated in Gulugram.

i Ir is submitted thatthe Respondenr faited to compry theprovisions
ot rhe Reat Estare (Regulaoon an.i Deveropnrenrl Act, 2016,
according rowhich rhcprojecr rs.equired to be registered. Thafthe
Complarnant made various payments ro the Respondenr towards
purchase prjce of the sajd Villa aggegating ro more rhan t 00o/o oi
total sale consideration amount, i.e., 175,40,2 88/- by 01.07.2013.

g. Thar 10% ofrotalsate consjderatjon amounrwas to be paid within
30 days hom the dare otbookjn& as per payment ptan, accordingly
Complainant pajd {2,31,s88/- vide 19sS66 dated 15.01.2010
drawn on Stare Aank of India.

h. That on 02.03.2010, rhe Responde.r had issued demand letter
dated 02.03.2010 for paynenr ot i58,52,699.5/ to be paid on or
before 09.03.2010, Thereafter, Comptainanr vide tetters dared
18.03.2010, 04.0S.2010 and 10.06.2010, had requesred for
extensio. of rime for payment and the same was agreed by rhe
Respondenr. The Respondent has agreed to revrsed the payment
schedule allowjng the Conplainant to make payment till August
2010. The Comptainant made payment ot <56,12,700/. vi<)e
I95573 dared 10.0U.2010, drnwn on State Bank otindia. The same
was duly acknowledged vide the Respondenfs lerter dated
10.08.2010.

Tha he Respondent had failed to adjusr the tsrokerage amount in
the account of Comptainant. Tbe Respondenr had erroneoustv
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issued anorher ajteged demand lerter dared 01.09.2010 for
demanding batance amounr ofdemand lerter dated 02.03.2010, i.e..
12,39,999.50/,, ror which Complainant was not liable to pay any
such amount. The Conrptainant on receipt of the alteged demand
letter dated 01.09.2010 had approached the fiespondent and on
06.12.2010 iited a written Complaint.,l.he RespoDdent confirmed
the adjusrnrent of 12,39,999_5A/ with Brokerage and on
25.04.2011 issLred paym.ntptan showingreceipt of 90 %of rotal
sale considerarion.

On 20 0t.2012 rhe Respondent had tssued terrer oi realormeDr to
the Conrplainant and called him at their office on J0.01.2012 ro
complete rhe formalities of realtotment. on 30.01.2012,
Complainanr had visited the offjce of the Respondent along wirh
her demised husband and executed an Addendum fo. realtotmenr
olunit no 7/240lsimplex/Brl82 Dt 9 in Signarure 2 Villa fEarlier
unit no. was 67l240lSimplex/BR).

The Respondent had farted to adherethe terms of BuyerAsreement
dated 21.01.2010 and h:rd fajted to give the possessron ol Vilta to
Conrplainanr by 2l_At.Z\\3. Thereafter, on ?5.04.2013, the
Complainant had writren a lefter ro Respondenrand had demanded
possession ofvitta but alt in vain. No response was received from
the Respondent, rherefore, on 07_08.20t2, rhe comptajnant had
written an emailro Respondentand asked them aboutthestatus of
construcrion. Thc s:rid enrajj wrs reptie.l on 130g.2012 by rhe
Respondent ieho assured that possession oivi a shall be given as
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l. That on 25.06.2013, Respondent issued a payment notjce and
rsked the colnplarnanr to .enlt an arrount ot19,56,000/- towards
tinai paymenr for otier ot possession !rnal Demand amount of
19,56,000/_ was pard vin DD No.968959 dared 01.07.2013 Drawn
on Srate Bank oilndia by Complainani 1.he receipt offinaldemand
anlounr was contirmed by the Respondcnr on 05.07.2013

m. Co-altortee, i.e., Sh Tutsi Dass Ahuja demised on 16.12.2011
hJsodnd ot rhe comp,drnant vrdF B itr dJ,ed Ib.04.200- and.od|(il
ofwilldared 16.12.2013, his shar€ in Villa was devotved and vested
wlrh Comptainrnt No. 2 and 3. That the conplaints had pajd an
aggregare anrount of <75,40,2AA/- rilt 01.07.2013 which was
confirmed and acknowtedged by rhe Respondent. tr rs peftinent to
mention thar the said amount h more than rhe rotal sale
considerauon. Howcve., the Respondenr iajled ro handover the
possession to rhe Complanrant.

n. That the Complainant no.2, nraormed Respondent aboutdemise oa
his father [Co-allottee i.e., Sh. Tuisi Dass Ahuja] and requested for
transfer of unit and submined death certrlcate and wilt of his
iather. But instead of handing over of possession oi Vilta
Respondent asked for arbrtrary addirionat amounr ot Rs t5 to 20
lakhs (approx.), onaccountofadditionatbuitt-up area, which is in
conbirvention ot Apex Court orde. jn the matter ot Experion
Developers pvt Lrd Vs pavr'an cupta [Civit Appeal Nos 3703,3704
ol2o2o).

o. That rhe complainant had received rerminarion notice date.t
08.12.2021, from the Responden! complainant shocked to see this
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rermjnation tettet which is showing termrnarion of allotment of
Vilta, even after receiprofmore than 100% ofrotalconsideration.p. That the total period of 9 yea.s and 11 months has been expi.ed
f.om the pronlised date oipossession ot rhe Vilta, in rerms of the
Buye. Ag.eement dared 21.01.2010 whereas a penod ot 9 vea.s
dnd I I mrnrhs hd. ctprred tron rt. Dfomr.cd od,c 

", 0",.*,,,""
ofthe ViIa in qu.stion but the Respondent has mjserablyfailed to
ui,' I p!\......^1 o,,r,i. V L, rn que.t.on ,n, n,, O".n,.,,rOr,o,
vrolauon rhe provision of Real Esrate IRegulation and
Development] Acl,2016 and Ruies nade thereunder.

q. The Respondenr has also been served with a legai norjce dated
04.01.2022 by rhe comptainant seekirg possess)on ot the Vi a in
quesrion but desptte having received rhe legat norjce. the
Respondenr has neirher oifered posscssion ot the Vi a no. repljed
oithe tegalnotjce.

r. ]'hat as per Secuon tB ot rhe Real Esrate lRegulation and
Developnenrl Act, 2016, jn case the Atjottee does not intend to
wirhdraw from the project then the Respondenr shalt be ljabte to
p.y interest for every moDrh delay, til the handing over the
posspssion ofVi a in question, at such rate, as may be prescribed.

s. That the Respondent eve. after receipt of entire amount not
handing over possession otVi a to comptairanr which.rnrou.t to
cheating aDd criminat breach oftrLrst by rhe Respondent.

t. That rheconrplarnant does notinren.t ro withdrawfrom theproject
and is rherefore entitled to receive jnterest ror every monrh of
delay, till rhe handjDg over otthe possession oi Vilta in question, at
the rate p.escribed by RERA tor the period trom rhe due date oi

tl2A22
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possession j.e., 21.01.2013 [as per BLryer Agreement dated
2l.u l.l0lLrt. UIJ rhe -, rLi, rrdre u, pu.\r\srun

Reliefsought by the comptainant:
The complainaot has sousht foIowing retref(sJ:
a. D irect rh e .espo ndenfto pay detay possession charges from thedue

date of handing over of possessjon till actuar handing over of

Or the dntc ot hearinS, rhe aurhoriry exptained to the respondent/
promoter about the contraventions as aleged ro have been commtfted
rn relarion to Section l1(4J (al ofthe acr ro ptcad guitry or nor ro Dlead
guilty

Reply by the respondent

The respondent has contested the complajnr on rhe following grou nd s I

a. That the Comptainants have got no ]ocus standio. cause ofaction ro
iile rhe presenr comptaint. The present complaint is based on an
erroneous inrerpreration of the prov,sions of the Act as welt as an
incorre.t undersranding oithe terms and conditons ofthe Buyer,s
Agreement dated 21.01.201oas shall be evident fronr the
subnrissions made in th€ rbllowing pa.agraphs ofthe p.esent iepty.

b. Tharrhepresenrcomplainrrsnotmaintainabternlaworonfacts.The

present comptaint raises several such issues which cannot be
decided jn summary proceedjngs. The said issues requlle exrensive
evidence to be ted by borh the parties and examrnatjon a.d cross-
examination ot witnesses for proper adjudication. Therefore, the
disputes raised jn rhe present compla,nr are beyond rhe purvjew of
dIs Hon'bleAurhornyan.lc.rn only beadiudicared by the CrvitCourt.
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Therefore, the present comptaint deserves ro be dismissed on this

c. Th:rt the Comptainant has nor come beiore rhis Hon,ble Authoriry
with clean hands and has suppressed vitaj and marerial facts from
this Hon'bteAuthortry. The correcrfacts are ser out in the succeeding
paras oithe preseDt reply. He is vehenrenriy and most humbty srated
that briDgjng our the r.ue and correct facts and circumsrances is
subjecr to the contenrion of rhe Respondent that rhe Hon,bte
AurhoriB/ has nojurisdicrion to deal with the presenr matter and that
the present Complainr is not maintajnable for reasons stated in rhe
prescnt reply. Thar rhe Complajnanr is nor,,Allotree,.but Investor
who has booked thesaid unjrin quesrion asa specurative invesrment
in order ro enrn r€nral jncome/profrr fronr its resale. The aparrment
in questton has been booked by the Complainanr as a speculatjve
inveshneDt and nor ibr rhe pu.pose of self use as their residence.
Therefore, no equitylies in favo.ofrhe Complainanrs.
That the Comptainanrs approached the Respondent and expressed
interesr in booking of a residentjal ptot in rhe proposed p.oject
namely Signature 2 Villa,, (formerly known as Belevue Residencest
on rhe lJnfl whrth r\ d pafl ot rntegraled rown\hrp k""*" * ,o,""
lndia Ncxr" situated in Sector 82 85. Curgaon, Haryana. And
repeated Iy visired rhe oiltce otrhe Respondent to know the derails of
the snid prolecr. Irfio. to rhe booking, the Complajnants conducred
extensiveand tndependent enqujries wirh regard to rhe protect, only
aite. be,ng fully saristied on a aspects, thar they took an
jndependent and iniormed decision, uninfluenced in any manner bv
the Respondent, ro book rhe unit in question.

d
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e. Thar the Complainants aftertaking inro consideration theveracituot

rhe\drJ proiecr. vrdedn applndtion rorm drred 2l ll.2009app;:ed
to rhe Respondent for provisional allotmenr ot rhe unir. pursuant
the.eto, unjt bearing no 67l240lSinrptex/tsR, admeasunng 1527 sq.
It. (tentative area) was alloted. The Comptainants consciously and
willully opred for a down pjynrent ptan fo. renrittance of sate
considerarion ibr th. unit in question and tu(her represenred to rhe
RespoDdent that thcy sha .emit the roral consideration on time as
per the payment schedule.The Respondenrhad no reason to suspect
the bonalide of ttre Complainants and proceeijed to :llot the unit in
question in their favour.

t That it rs submjtred rhat the Complainants were supposed ro remit
th. sale consrderation as agreed berween the pn.ties wirhjn rhe
snpulated nnle whereas, the Complarnants failed ro remit the total
sale conside.arion which resulted in the termination ofthe allotment
of their booked unii. jt is perrinent to note rhat despite muttiple
requesrs and remrnders, the Comptainants defautred in.emitting
$le considerarion, hence, rhe rermination tetter dated 03.12.2010 on
account of non-paymenr of dues was duiy served to the
Compiajnants. Thereatter, rhe Comptainanrs approached the
Respondenr in order to resto.e the allotmenr of rheir unit and
undcrlook ro rcmit all paymenrs wirhrn rhe sripulated tjnre. That the
Respondent believing the representations ofthe Complainants to be
true, renored the allonnenr ofthe said unir.

g. Therealrer. a Buycr's Agreement dated 21.01.2010was execured
bctween rhe Complainanrs nnd th€ Respondent. lr is perrinent ro
mentron thatrhe Buyer,s Agreement was cons.io usly and volunrarity
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executed between the parries and the ternrs and conditions of the
same are binding on the parries. The copy otthe Buyer,s Agreemenr
dated 21.01.2010is atready annexed with the complaint. That
pursuant rherero, due to rhe revisron in master jayourplan oathe sa,d
township due to cenain changes or modificarions r)ecessitated due
to archirecrural a nd other relared co Dst ru cti on in tbe said project, the
Complainants were calted tor re allormenr of rhcir unir in the said
project vide letter dared 20.01.2012. Thar the sajd position was
explained and understood by the Comptainanrs. The said re-
allotment of the said unit is within the ternrs and conditions of rhe

Agreemenr and within the permissibte limirs as per rhe Model RERA

Agreenrent and hence n o co ntention/altegation in regard ro the same

h. That pursuant the.ero, the Complainanrs voluntarity parricjpated in
the re allotment process of their unit nnd were a orted a new unir
be:ring number 7/240lSimplex/BR/82D1-9, admeasuring ts27 sq.

ft. rn the said project. That the said positjon was explained and

understood by the Complainants. That the Complainants afrer being

fully satisfied about rhe re-allotmenr of rhe unjr, executed an

addendum to the Buyer's Agreemenr dated 30.0120i2 readily
acceptin8 the nclv Lrnit. lt rs submitted thar as Der clause B of the

BuyerAgreenrent which reads as under:

aon pL'nt No.,812 of?022

AND WHEREAS the Conpony has specilicajty node.leot
thot the lalaut plon ol"yanko tndia Next., as is Dtesenrtv
onneted herero otAnnexL4.t t\ kntot@ ond issubpt io
opproval oI DR.ta. fown & Couniy Ptannno, Hatuono,
Chand$orh an.1 on! changes/ directions/ con(litions
inpased b! Dtretro. Town & Country pto4n,ns, Horyano,
chondtgoth, whil. owrovt@ the uoo6ed rentattve toto"t
plan, shal be binding on both the Apptico on; the
Conpany ond the Appti.ant hereby agree that it shol not
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:..::'' " .''' 

" 
'1t'"""t tt'tt"o.-'a tp'o"o.

:::': :'' " " " ) o'o'o"o '"ou' p';, u' -' ,,"
i. Thar as per clau;e 1t of the Agreemen! rhe due date oa possession

was subject ro the Comptainants having complied with a the terms
and condirions oi the Agreement. That being a contractual
relarionship, recipro.alpr.omises are bound ro be nrainrained. Thatit
is respedfu Iy su bm iEed thar the rights and obtigarions ot allortee as
weil as the burtde. are conrpterely and entirety determjned by the
covcnants jncorpomred jn the Agreenenr which continues to be
binding upon rheparries thereto wirh fult force and etfect.

j. It is submitted that the remittance ofallamounts due and payabte bv
Ihp Comprdrndnrs Jnder lne Agreemenr * p", ,l* ",f,"or," or
payment incorporared in the Agreement was of the essence. It has
irlso been provided therein thar the date for delivery otpossession of
the unlr woutd stand exte.ded in rhe event ot the occur.ence orrhp
lacts/.easons beyond rhe power and controj ofthe Respondent.

k. That it is submitt.d rhat the Comptainanrs had detautted/detayed in
nraking rhe due payments, upon which,.eminders we.e also served
to the Complainants and had paid detayed paymenr inrerest ar
multiple occasions. That the bonafide oi the Respondenr is also
essentialto be highlighted atthis instance,who had serveda number
olrequesi letre.s and demand nores to the Complainants ro ensure
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thar the paymenrs are made jn a timely fashion. A Iist otrhe Demand
notes, request letters, and reminderareas under:

l. That it is submirted rhar the Complainarts on number ofoccasjons
has wri$en tetrers seeking exrensjoo of rimelines for remining
requisiteinstatments.Thatthe Respondenthasalwaysobligatedthe
terms and conditions ofthe Agreemert and moreover, has extended
the tirneline for rhe Complainants to make paymenr as a goodwitl
gesrure. That the Complainants canoot seek interest for the delay
caused due to rhem by not remitflng timely instalments.

m. Funhermore, the delivery of possession was also subject to the force
majeure circumsrances as under Clause 12 and Clause 31 of the
Agreement which are reiterated hereunder:

Clause 12.1 ol the Agt@heat:
U; hoeever, the conplaioh ol the etd Unit is delayed byteo\anolnon.atottootl r ot R",*d, -,"re, o,.n_
4 o t,4 n h ot @tz, s u p ply ot eta t ic power or ow do{ h.
*ttke ot du.todnp ew hthe,o.!rucnanooehItE\)
eqptere.l by the Cohpont. tatk-od ot civtt co;hotba. b,
teoso4 ol wot ar eneny o&on ot rerorie o\tnn otcoahquo*" or ony dd ol cod ot 4 4or-dptNefl tot
Do .pr t-i - o. " t "\un ot onv A.t_ LoL.\p ord . Rul; o,
Nat.fi- ot,aq ol theLo\etnnentond/ anr'ahet pubh.d
Lonpet"nt Authont) ot ttup t dpla, n tuhtton ot brtr
Tontaq ptar./ ennr ulLonptpton/ o.cupotioq. pr htotcht 04! caqpeL t AtthoaN a, tor oqy nth r;a.on\
bt)atd tht ton.hl at hp tonporJ then L\e ADDhbnt
dotpo. thnt the.aqpo4r\hal b" *;"_. ,rttr.iirt"i r"I c p\lpn,,a\, t ae a, del,,t., ! pn.\p,ri ot tn.,otoUN Ih? tonponJa\o,e\uh o!.L, httaahnoehr o \no
<,edsthp asht toah ot to,5 o. te,., oia , onat.i,ot thi\ Ag'ppa.qt at t th. tq.unlon.e\ bpvnnd th"
.ontrol oJ rhe Conpony so wortona de cohDanv no!
turpend rhe prcR tor suth p"".a * r .,i ,i^,ai,
exp?dient and e Apph.onl oqre.s nar tu dom
tonpentution ol anr nature whoB@ler (h.tudno the
.on pe n so t t an \npD tot ed t n Cla Dse t 1 z_s I a I t hL Ao r ee n e nt
during the period oJ suspension otthe Schene.
Clause 3A oJ the Apreeneat:
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l he Conpanl shollnot be held espansible or liablelor notretjotongaarnta_ab\a ba_ a. uad., hahq! p.ofieo
tot,h t,h, Agranen. tt \u h pqo.nahp 

^ 
y4e|pd

dptatpd ot hho.ted 6 on o,t otCod. h,c_noad e\plalon
\o\"tatte t obt,tv to ot o. tt, .,,.'l"t .t ",,,1" t,.dll tob4u. .ou,i.n, p,,,.".

toruat .tol.pntt r.n1.tt 
^e, 

n 
^oux. o.tt.n of ta bour t4 bns corft co so de ee/ sta! a. anr.Lhet &6.(s) (tuhentor ernttdr n. dts,mtar to thc

lorcsung) mr wtho the rco\anabte contot of the
Conpahr

n. That wirhout preiud'ce ro the atoremenhoned, even it,t was to be
assumed though n ot ad mitring that rhe filing ofthe complaint is nor
without jurisdiction, even then the claim as raised cannot be said to
be maintainable and js liable ro be .ejected tor rhe reasons as
ensuing. It js a marter ofrecord and rather a conceded position rhar
no such agreernent, as referred to under the provisions oi 2016 Acr
and 2017 .utes, has becn exccured between the parries. Rather. the
Agreemenr thar has been reaerred to for the purpose ofgening the
adjudrcation ot the comptaint though wirhout lurisdiction is rhe
builder buyer's agreem ent, execured much prior to cominBinto to.ce
oi 2 017 rules.

That the adjudication ofihe
provided under sections 11,

complaint lor possession and interest as

12 and 19 o4 2016 Act, ifany, has to he
in reference to rhe aSreement for sale execured tn terms of 2016 Act
and 2017 rutes and no other agreemenr. This submission of the
Respondent inter alia, finds supporr from reading of lhe provisions
of 2016 Act as well as 2017 rules, including the aforementioned
submissions. Thus,,n viewofthe submissions made above, no retief
much less asclajmed can be granred to rhem.

p. ThatapparenrlythecompiaintRled by rie Complainants isabuseand
misuse of process of taw and the reliefs ctajmed as sought for are
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iiable ro be djsmissed. No retief much tcss any rnterim retiei as
sought tor, is tiable to be granred ro rhen.

q. Th.tt it has been categoricalty agreed between the pa(jes rhatsubj€cr
to rhe Comptainants havjng comptied wirh all the terms and
conditions oithe buyer,s agreemenr and not being in detaulr under
anyolthe p.ovjsions ofrhe said agreement and having complied withrll provisions, tonnalities, docunenration .tc, the devetoper
conremplated to complete construcron of tbe said building/ said
apartnrent unir wirhin a period ot3 years irom rhe dare ofexecuijon
of the agreement and which period woutd auromatjca y sraDd
extended. t,urrher, tt had been also a8reed and accepted that in case
the delay is due to the reasons beyond jts conkol, then it woutd be
automaticatly entitted to rhe extensjon of rime for detivery oi
possession. Furrherthe Respondent may aiso suspend the proiect ior
such period as it may consider expedient.

r. It is pertinent to enhghten that the said project is a Mega Township
spreading in Scctor- 82, 82A, 93, 84 and 8s and has been duly
approved and have be€n granted va.ious Ljcenses jssued by
Dirc.torate ot Town & country ptanntng 

[,DTCP,), Haryana The
Chronologicat evenrs and fact statement for the cogent .easons
which lurrher hampers, etae.ted and prevented the development at
Sector, 82 a.d Sector 82A, whjch are beyond the control of
Respondent and also efaects the non developmenr or rhe unit
allocated to Comptainants are as:

1. The acqujsition otland ibr Lyrng ofGas l,rpe tine Corridorand
Right of User in tand as shown in the schedute attached wrth the
said Noriticariotr
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2. Ai rhe rjnle ot approval ot inttiat layour tor rhe licensed land
there is an existence of overhead defanged Lligh,tension Line
('t{'I' Line,,l, which ts atso passing through a porrion oi land
undcr the Licensed area of Conrpany The company was in
cont'nuous conrmunjcarion wirh rhe IIVPNL sjnce year 2009
and fina y the re-routins/ shiiting ot defanged HT Line was
done partialy in sector,B2 in year-end ot 2019.

3. Thar since graDr of Ltcense No. 113 oi 2013, the company is
conrj.uously tacing the umpteen roadblocks ir.d lost in land
area, un developnrent ot land under HT Lines and turther
change in LayOutajso due to addit,on ofland hom time to time.
thus rhe Company has to ger changed/ revised lay out for the
rownship- Varika tDdja Nexr, wherejn the ptor ofComptainants
ralls. Thus, non-devetopment of said tand and pior of
Complainants is beyond the control ofCompany and not lvith
any malatide intention ofdefraudiltg and chearing.

4. lr is iurther s ubmjtted that the company has planned and made
available one STp (sewage Treatmenr plant) ior .esidential
Plotred Cotony at Sector-82, whrch willcater the sewage need
of the township at Secror 82, 82A, and 85 and the separate
licensed group housings have its scparate s.l.p.

s. That it is subnritted that due to above mennoned force majeLr.e
conditlons, rhe Respo nden r has iaced un toreseen eventualitjes wh ich
have impacted the development oi rhe said projecr. That rhe
construction was hahed due to the reasons beyond the conrrot ofthe
Respondent. That pursuant to thar, the Respondenr sent a norjce of
te ninatron d.rtcd 0812.2021 rhe.cby inrimating the Complainants
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thar the Respondenr is not in a position to develop rhe said unit as
pe. the terms of the Buyer,s Agreement. Thar in view hereol the
Respondent ottered rhe Complainants, the.efund otthe totatamount
paid by them with interesr as per the terms ofthe BuyetsAgreement_
It is subnritted rh.rr through the said notice, rhe Corrplainants were
even cilled ro come down ro rhe oihce of the Respondent for
iniriaring rhe process oi retund ot their . nount along with interest
and ro complete Decessary lbrmaliries.

t. l-uftherit issubnlitted rhat rhe Respondent herern wrs commitred ro
complere the project and has invested each and every amounr
towards the construdion ofthe same. Howeve., due ro rhe reasons
beyond the conrrot which are explained herejnabove and nor
repeated herein torfie sake ofbreviO,, it had become impossible for
the Respondent to tulfil rhe contractuat obligations as promised
under the agreement and rhe said agreement bas become void in

u. ]-hat the agrecncnr betwcen the Respondent and rhe Comptainanrs
has been frusrrated as ir is impossible for the Respondenrto provide
the possession ofrhe ptot in quesrjon which js vajid and approved by
the DTCP. lt is submitt€d that the Doctrine oi frustration as ensh rined
in Section 56 ofth. tndian conbact act 1872 deats with cases where
the performance ot conrract has been frustrrted and the
performance of it has b.come impossrbte to perform due to anv
unavoidablc reason or condition.

v. That as per the noricc ot terminarion dnted 08.12.2021, the
Conrplainanrs were supposed to come down to rhe office of rhe
Respondcnr, so that rhe nccessaryfornratiries may be completed a.d

I ?A2,
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the Respondent may injtiate ttre pro.0ss of retund along with
inte.est. Thar the Respondent tried ro contact the Complainants on
number ot occasions ro sertte the matter bur no response was eve.
.eceived by the Comptainants..that the Complainants in order to
extort more and more nroney protonged rhe said process. Moreover,
the Respondent cannot be hetd tiabletbr the rnactrons and omissions
at rhe end ofthe complainants.

w. Since rhere has been no inducement, no dishonest intention at any
pornt ol time teave atoDe trom the time otrhe alteged inducement, no
loss to rhe Complainants and no misrepresenratjon on part of the
Respondenr, none of the ingredients ot the otaence as ensh.ined
under R|RA Act are made out in the conplaint jrselt

x. That the Conrplainants had detautted in timely .emittance of rhe
instalments perraintng ro rh€ unit and therefore, have djsentitled
themselves tor any compensation/interest. The Respondenr had
conveyed to Complainants that on accountofthe defaults, theywoutd
not be eDritled ro iny interest fordelay, itany,l.hat tu.thermore. jris
imperative to nore rhat rhe Complainants have failed to obtige rheir
commiimenrs rowards th. Unit as pe. rheAgreemenr.

y. That the Conrptainants have jDtentionaly disto(ed the realand true
tacts in order ro gener.rte an impression that the Respondent has
reneged lrom its commirments. No cause of action has arisen or
subsists in iavo. oi the Comptai.ants to tnsrirute or prosecure the
instant complaint. The Conrplainanrs have preierred the instant
complainr on absolutely fatse and extraneous grounds in order ro
needlessly vicrtnrl ze an d harass the Respondent. Tha he projectgor
delayed due to reasons beyond thc controt of rhe Respondent.
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Therefore, there is no detauh or lapse on rhe parr ofthe Respondent

and there in no equity in favo. otthe Complajnanrs.lt h evidenr from
the entire sequence ofevents, rhat no i cgatity can be attributed to
the RcspoDdent Th. in light ot the bonn fide conducr of the
Respondent, detay caused is b.yond rhe control of the Respondent,
non-.xrstence olcause otacrion, ctaim being b.rrred by tinritarjon and
the frivolous comptajnr filed by rhe comptainants, rhis complaint is
bound be dismissed with cosrs rn tavour oithe respondenr.

Copies ofall rhe relevanr docunents have been filed trnd placed on the
record. Their authen trcity is not in dispure. ttence, the complaint can be
decided on rhe basis of rhese undisputed documents and submissions
made by the parres.

The respondenr& comptainants have tited rhe written submjssions. The
same are taken on record and the Authoriry has corrsidered the same

while deliheraring upon the retiefsought by the comptainants.

,urisdiction of the Authoriry:

The autho.iry observes that it has comptete rerritoriat and subiect
matter junsdiction to adjudicate the present complaint for the reasons
g,ven below:

E.l Territorial lurisdicuonr

:.I<tl

10. As per notification no. I/92/2017-tTCp dated 14.12.2017 issued by
Town and Country Planning Department, the iurisdidion ofReat Estate

RegulatoryAuthorty, Gurugram shal be enrire Curugram Dtstrictforatl
pnrpos€ with offices sttuated in Curugram. In the presenr case the
project in question is situated within the plannjng area of Gurugram
District. Therefore, this authoriryhas complete rerrirorjat jurisdiction to
deal with the present complaint.

[.

9
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E.l I Subiect-mane. 
, urtsdtcrionl

11. Section 11(41(a) of rhe Act,2016 provides that rhe promoter shal be
responsibte to thealtoneeas peragreement for sale. Section 11(a)ta) is
reproduced as hereunder:

Be psportbte lor otl abhlotonr_ te,pons,btt E, and
Pnc ant undet thp pto soa\ ot thi\ ht a. thc rutes ondrequlotrcn\ nader\etcLndetot to rhe axo pe,a:oc.thp
aareea?nr tot tote. ot to t he a::at oton ol oltouecr, a\ th?
fa.e noJ bc. t,lttha.onelotueo! olt th"apodnea\.olob
ot buttdtao\. o, t\p.a,p na! be. .o the otoncps. o, thcta thc o*.iatbn ot ottott4e, or th,
canpetent autho.rty, B the case nay be;
section 34. f unctions of the Authonty:
314 q thc A\t ptdde' b en\ute,unth,ne,t
rbngutton\.oi upan the pradoteb the ot1iltp^ ";d,edl e\tute ogenu under this Att ont the rute\
.cA u tan on s n od e th e reu nder

12. So, in view otrhe provisions otthe Act quored above. the authonry has
complete jurjsdiction to decide rhe complaint regarding non,
compliance ofobligations by the promorer Ieaving aside compensation
vr'hich is to be decided by rhe adjudicating oiiicer ja pursued by the
complainanrs at a Iater srage.

l3. lhesubject unit wasalotted bytherespondent in favo ur ot Dhanwa nti
Ahuja (comptainant no. 1) & Turs, Das Ahuia [deceased]. However, the
presenr complaint was f ed by DhanwantiAhuja, Lokesh Ahuja tTulsi
Das Ahuja's sonl & Sumita Ahuja ILokesh Ahuja,s Wiie). The
complainanrs placed on record the wil ot the deceased. Upon, this the
Authoriay on 16.0S.2024, direcred the complainants ro file tegat heir,s
certif,care in theAutho.itygiving name otthe successo.s ot the deceased

14. Following this, the counset for rhe complarnant fi ted a civit wrirpetition
beiorethe rton'bte punjab and Ha.yana Hjgh Cou.rat Chand igarh. Wh ite

I'dAc 21ol 2A

)2,



*HARER.
$-eunuenAttr

disposing ofthe petition on 16.07.2024, the Hon,ble Court observed in
paragraph 9 as toliowsl

..1n 
the L.r,d.ru:topnton ol thts.ourt. the tesalhei.,s_,tn,. a,. 

^a 
ttdt a, b.tc.tn t\" t,,n_,_,i,.t.""1t\" t.,v t.Jrt1, b4a,e pL\r otd dt br I teaot.at_.\.nt^.._at.t I, l l a_ ._....., 

1,.1, \"";ht
.n recD.d o\ Dct low,,

15. ln light otthe above, rhe Authoflry hereby drrects the respondent to act
accordjngly and substitute rhe name ofSh. TulsiDass Ahuja ideceasedl
with that ofhis lawtut successo.(sJ.

[. Findings on rhe.etiefsought by th€ complainants.
F,l, Directthe respondentto payintereston a..ountof detay in ofiering
poslesrion ri the darc o, delivery olpo\scssion.

16. ln the present matre, Comptainant No. 1, along wirh her husband, was
orjginally altotted Unir No 67l240lsimptex/BR, having a super area or
1527 sq. ft., situated ar Secror 82-85, Gunrgram, pursuanr ro the Bujtder
Buycr Asrcenrcnt (BBAI dated 21.01.2010, tor a torat sale consrderation
ol 173,87,875l,. Subsequently, vide altotmenr lefte. dared 20.01.2012,
the said altorment was revjsed, and a new uni! being Vilta No.
7 /2a0 /sinplex/BR/82 D1,9, in the Signarure 2 Villas segment, was
allotted in itsp1ace. h aurtherance th ereol an Addend u m Agreementlvas
executed between rhe parries on 30.01.2012, wherein it was speciftcally
stipulated rhar ,,all other terms ond conditions of the Buitder Buyer
Agreenent dated 2 1.A 1 201 0 sho rema in un.)ttere.j and elfective.,,

17'lh.conrpiJinanrhasinstirutcdrhcpresenrcon)plarntseekjngpossession

ol the newly allotred viita, along with delay compensanon in accordance
with the proviso ro Section 18(tl of rhe Real Estate (Resularion and
Development) Act. The responden! however, vide cancetlarion terter
dared 08.12.2021, unitate.aIy cancelted the altotment of the subiect unir
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on the sround thatthe same was no lonser deliverable due to a chanse in

thealignment ofthe GAIL pipeline, and expressed readiness to refund the

amount received alongwith simple interest at the rate of 60,6 per annum.

18. lt is observed by this Authority that the notification regarding the GAIL

pipeline was issued in the year 2009, and that subsequently, CAIL, vide

communication dated 04.03.2011, permitted a reduction in the Right oi

Use (ROUI from 30 meters to 20 meters, as also admitted by the

respondent in its reply. lt ,s further noted that both the said CAIL

notif,cat,on and permission pr€date the ex€cut,on of the Addendum

Agreement dated 30.01.2012. Accordingly, if any impediment existed

which could potent,ally affect the timely delivery of possession of the

subject unit, it was inclmbent qpon the respondent to extend the due

date of possession uider the original BBA dated 21.01.2010 being

subsequently signed. No such extension was incotporated either in the

original BBA or in the subsequent Addendum Agreement.

19. ln view ofthe above, the unilateral cancellation ofthesubject unitby the

respondent is found to be arbltrary without legal justiftcation, and

contrary to the terms ofthe agreement. Therefore, the said cancellation

ts decldred to be void rnd is herebysetaside.

20. Further the complainants ,n the present rnatter are seeking delay

possession charges alongwith interestand possession ofthe unit-As per

clause 11.1 of the said agreement the respondent was obligated to

deliver the possessioD ofthe unitwithin a period ofthree (3) years from

the date oi execution of this agreement. Accordingly, the due date of

possession comes out to be 21.01.2013. The complainant has filed the

present complaint seeking delay possess,on charges as per proviso to

section 18 [1] oftheAct,2016.
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" Sedion D: . Return ol omount o\d comr,ensation
tt the ptonatq lotts to (onplpte t 

^ 
unobt? b on,possesston at an oportdent plot a. buttdn!.

p r o,ided th a t w h*e a n ot lottee dae \ not i nzn d ta ||th.1 ro wLaa,\, p,rt. t 4, hd\Depan btLnaptoqate, nerbtta. e\,,! rvtt' ,t d.tot ,,lt tj. ,atd.ta n\et o, hc
t bt 4 tatzu,aot bP t'..tt Po .ll. lhe aprrrment buyer's dtsreemenr !!ds expcutpd oerwecn the pdrtics. Al

per clause 11.1 of the agreement, the possession was ro be handed over
with,n a perjod of 3 yea.s irom rhe date ofexecution ofagreement. The
clause 11.1 ofrhe buycr's agreement js reproduced belowl

,hedute tor posse\\lonot the sod Unit
tt.. .._r_. tr\ b N, aa r. pe e.t pt t\ 01t p tp uted
and tuhtett to all lust etepdon, cohtenDtoted to
conptet" .onstru( on oJ th. \oi.t unit/ ,airt uniti hin d period ot th.ee (3) yeorc Jrch th. date olete.utioo ol this ogreement tlo||ev.t, in cose the
rcnpuny b not able ta odhe.e n the tuid tine hahe, t
sholl be endded to r.atunoble ertension ol tme t'ar
camp le L i n g the con * u cn a n, u nles th e,e s hot t'be delar or
thereshol beloiture due to reosans nenhoned in clattp.
t t ) t t I t 2.2 t t r I t I ond \tou\e t tB) o, du" to tottLrc ol
opp\, oqnntopoytr tma rhe p .eott\e,atdun abn;
dah atl oth"t \hotge: od du"\ n o.,uaal" ".th,itchetlule aI palnenx given her.n in Annexu.eJt or os
pct the.lenMnd, rotred b! thecohponrl.on time to time
at ohr loitte on rhe patt olthe opplicontH rn ubde bv

. t4\ ot thc t.h. rt tot.dnht.. ttt\.,o!,.(qent
22. At the outset, ir js .elevan o comment on the preset possession clause

ofthe agreemenr whe.cin rh. possession has been subtected to allk,nds
ol terms and condirions of rhis agreement, and the complainant not
being in defaulr under any provhions oithis agreement and compliance
with allprovisions, iormalities and documentarion as prescribed by the
promoter. The dratting of this clause and incorporatjon of such
conditionsjs notonlyvagueand u nce.tain but so heavjly loaded in favor
of lh. pronroter and agajnsr rhe allottees thar even a singte deiautt by
him in lulfilliDg formatjties and documentations etc. as prescribed bythe

page 24 ot za
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promoter may make the possessjon clause ,rrelevant for the purpose ol
allottees and the commitment time period for handing over possession

loses irs meaning. The inco.porarion of such clause in rhe buyer,s
agreemenr by the promoter is jus o evade the Uability towards timety
delvery oi subject unit and ro deprive the altortees ot rhejr righr
accruing after delay in possession.This is iusr to comnrentas ro howthe
builder has mrsused his dominant posjnon aDd drafted such
mischievous ctause in the agreemenr and rhe allottees is left with no
option bur to sign on the dorted l,nes.

23. Admissibiliry ofdetay possessjon charges at prescribed rate of interesr:
Th e complainant is seeking delay possessioo charges. However, proviso
to section 18 provides rhat where an a oneeG) does not intend to
withdraw from the project, he sha be paid, by the promorer, interesr
lorevery monrh ofdetay,ri the han ding over of possession, at such rare
as may be p.escribed and ir has been prescrtbed under rule tS of the
rules. Rule 15 has been reproduced as under:

''Rule 15. ptcscnbed rore ol jrtercst_ [p.avsa to sed.ian
12, sectiah 1a ond subaatian {a) ond \ubseiion t7) ol
section 191

Far the purpoe of proviro to ,ection 12: \echon B: ontl
.db-". tor.l4)ord t-)olrer on t9,thp ,ntetp_,ot Lhe
tote p.evribed" sholl be the Srat,- Bonk of tndia highest
nto.qinot.an oI t.ndi ng rate +2% :
h.vtded thot nt co\e thc Stote llank of tn.tia noryihal
.ast ol lentlhg rute (M.LR) h not n use, it shull be
rcplacc.l h! !1.h benchtnotk lcndiha rctes wht.h th.
.tnta krnt -t tnro .not t., r, r tn_ \ | m t4, hndt4q
to thc generol prbhc

24. Ihe legjslature in irs wisdom in rhe subo.dinate legislarion under the
rule 15 of the rul.s has determined rhe prescrjbed rate ot interest.
Consequently, as per websire of rhe State Bank of jndia i.e

s://sbi.co.in. the marginal cost oflend,ng rate [jn short, MCLR) as
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on date i.e., 01.04.202s rs 9.10%. Accordingly, rhe prescribed rare of
inter.st wiltbe marginalcosr o ending rare +l% i.e.,11.10%.

25. The detinirion ofterm,inrerest,as defined under section 2{zal ofrhe Act
provides rhat the rate of interest chargeable from the allottee by the
promoter, in case ofdefaulr, shaltbe equalto rhe rate ofinteresr which
the promoter shall be liable ro pay the allottee, jn case oidefautt. The
relcv.rnt sechon is reproduced betowl

tr? otan u.q,t,h. ulto ep o. Lrp N,t.o\ t,t
t \t,urot- _ . tot t1, pu.pv\.aJt4 wt_ |

rto,hotc t. n tatc al defuuh,shot be equat to the ;a of
tn.te.cn qhtttt the pranbte. shol b. hable to poy th;
olotEe. n cose al defautt)
thpt4t q. potoDb bv.hpprohatet toth"ahaap",ho,l
bt haa th, ddtpta, ponat?r tt.t^.d,\e anort otat pad thpt par |tl t 4? tlote t \
ond taterc! tna"on 

" 
,"],,o"a *a i* ,^"iipt abtp by tn" dtoap rc t he pt onotet \4otl bo ron t ic

t1ot..theottottedetoLtt,n pqd ttathp p,onat, ttt
Inr ddLe tt ts na d

26. On considerarion otthedocumenrs availableon reco.d and submissions
made regarding contravention ofprovisions otthe Acr, the authority is
sansfied that ihe responde.r is in contravention ofrhe section 11(al(al
ol the Acr by not handing over possession by the due date as per rhe
ag.eement. By virrue ofclause r 1.1 oathe buyer,s agreemenr execured
between the parries, the possession otthe subjecr aparrment was to be
delivered wirhjn a period oa 3 yea.s irom rhe date of execution of
agreement j.e., by 21.01.2013.

27. Accordingty, ir is th€ failure oithe promoter to auffil its obtigations and
responsibiUries as per rhe aparrment buyer,s agreemenr ro hand ove.
the possession within the stiputated period. Accordingly, the non
compliance oi the nrdndate contained in secrion t1(4lt.rl read with
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proviso to section 1g[l] of rhe Act on the part oi the respondent is
established. The Aurhoriry observes that the complainant is willing to
connnue in the said proiectand the.efore, the respondent is directed to
hand over the possession otthe subjecr unrt and jtthe same cannot be
delivered then altot an atternate unit simitarty situared, of sim ar size
and at similar pnce wtthrn 60 days from the date of rhis orde.. The
respond.nris fLrrther directed topaydelayed possession charges on the
amount paid by the complainant, from rhe due date oipossession j.e.,
21.01.2013 ti vatid ofier ofpossesston plus nvo months after obtaintng
OC irom rhe competenr authorfty or actuat handing over ofpossession
whichever is earlie. irr the prescribed rare of jntcrest Le, t 1% p.a. io.
every monrh ofdetay as per proviso to secrion 1B(11 ofrhe Act read with
rulelSofthcrLrlcs.

C. Direcrions ofthe authority
28. l{ence, the nuthoriry hereby passes this order and jssues the fo owing

directions under section 37 ot rhe Act to ensure comptiance of
obligations cast upo. the promoter as per the function enrrLrsted to the
authoriry under section 34(():

a. The respondent is directed to hand over rhe possessron oi rhe
subject unit and ii the same cannot be delivered then allor an
alternate unit similarty srtuated, ofsinrita. size and at simitar price
within 60 days trom rhe dare ofthis ord{r.

b. lhe respondenr rs drrecrcd ro pay rhe rnrerest ro the complainant
againsr the paid_up amount at the prescribed rate i.e., 11.10 % p.a.
w.e.l. due date ot possession i.e., zt.O1_20r3 tjll valid ofier of
possession after obtaining ofOC from the coI1)petent authority ptus
two monrhs or actual handing ove. oi possession, whichever is
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earlier, as per section 18(1) ofthe Act of2016 read wirh rule 15 of
the rules.

c. The arrears ofsuch inrerest accrued from due date ofpossession
till the date of this order shalt be paid by the promoter ro the
allottee within a period of 90 days from date of thjs order and
jnterest ior every month ofdelay shajlbe paid by the respondent-
promorer ro the allottees b€fore 1oth ofrhe subsequenr month as
per rule 16(21 otthe rutes.

The.esponde.t sha not

which is not the part oathe

The complainant is djre ding dues, if any, after

Complainrstandsdispos

file be consigned to registry.

charge anyrhing fronr the comptainant
d.

29.

30.

AM
ahrrrDerson

HJryrnd ReJt F\r"r, RegLtdroruAurtor:rv LJJJgrrr
Date:01.04.2025

\t'=---)
(vi,ay Ki'marcoyat)

Nlember

,^'&*;


