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ORDER

The present complalnt has been ffled by the complainant/allottee

under sect,on 31 ofrhe Real Estare (Regulation and Development) Act

2016 (,n short, the Act) read with rule 28 ofthe Haryana Real Estate

(Regulation and Development) Rul€s, 2017 (in short the Rules) for

violation of section 11(4)(a) of the Act whereio it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and flrnctions uoder the provisions of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed irter s?.
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SeunuennM
A. unitand proiect related detatls

2. The particulars ofunit details, sale

the complainants, date ofproposed

period, ifan, havebeen deta,led in

ComplaLniNo 4505ot 2022

consideration, the amount paid by

hand,ng over the possession, delay

the following tabular form:

I Name a.d location of rhe "VatjLr Inxt City Cenre." at Sector 83,

t

I 122 0f2003 dared 14 06 20011

M/s Trnhul Industries Pvt. Lrd.

respectotunit no. 619 rh
22 07 2o0a
Ipase no. 39of comDl]i.O

15072008
(paso no.23 ol c.trrp a nt)

619,6r,Floor, Tower A adm€asuring 500
sq it rn VankaTradeCentre
lpase no.24 olcono a nt]

C0M-012-lowerD-3'334
Admeasurjng 261.56 sq. fL (carpet area)
(As per S0A dated 12.04.2023 on page no
89 ol reply and as admined by the
.€spondent vide letre. dared 31.07.20131

11 Add€nduo agreement
(w.r.t chanse of rhe
project from Vatika Trade
C€nfc to Vatika lnxt City

25.08.2011

12 Rs.30,16,000/-
(As pe. S0A dated 12.04.2023 on page
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1l Totalamountpaid by the Rs 34,47,66A/-
(As perS0A dated 12.04.2023 on pase

2 Since the unitwould b€ comptered and
handed over by lstOctob€.2010.

0l r0 2010

h is hercb! spectfcalty cla led thot the
cannitted rcturn \|ould be pad bt the
Developer up to 30.a9.2010 or in the event
olony deloy in canpletion ol the pro@t, up
to tte dote of ofer lor hondover of
conpleted unit to the altottee-

Dat-" oio,Ter olpossession to

Assur€d.eturnamountpaid

3009.201a

Rs.38,20,900/-
(page 24and 91orreply)

Facts ofthe complaint

The complainant has made the foUowing submissions in the complaint;

a. The Complainant had paid the rotal sale consideration of
l3 0,16,000/- along with theApplicarion Form vide cheque bearing

No.22A9a6 dated 12.07.2008 drawn on Corporarion Bank That,n

terms oi the Builder Buyers Agreement dated 15.07.2008

(hereinafte. referred to as the "said agreement,,), the possessionot

the unit was to be handed over to the Comptainant betore

01.10.2010 and furrher an amount of 131,000/- per month

[committed return) shall be paid till the handing ove. ofpossession

in terms of rhe clause 2 0f rhe BBA. Thus. in strict tems rhe

Possession olthe subject unitwas to be handed over by September,

B,

3.
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2010. The Respondents has iailed to perform hjs part of obligarion

rightfully and legally by neirheroffering legalpossession ofrhe flat
tilldate nor paying the committed return otI31,000/, per month
up to the date oioffer for handing over ofcompleted unit jn terms

ofihe CIause 2 ofthe BBA. In rerms otthe BBA, rhe Respondent has

lu(heriailed to execute the Conveyance Deed ofthe said unir even

after 14 years ofexecurion oarhe Asreemenr.

It is submitted that the respondenr has sropped pay,ng the

committed return in rerms of the agreement from September 2018.

The compla,nanr has time and again requested the respondenr to
clear the outstanding dues and execure the conveyance deed and

hand over the said uoit. However, rhe respondent and its

executives have shown no ,nterest to carry out the terms and

condit,ons ofthe bu,lder buyer agreemenr dated 15.07.2018. It is
subm,tted that respondenr has acted jn an unprofessional and

callous manner and the complainant has been made ro run from
pillar to post to recovers ir jegitimare dues. In rerms of rhe

committed return guaranteed under the said agreement, an

amount of{13,95,000/- is due from september, 2018 til date. tt is

further submitted that the respondent has deliberarety, wirh

maUcious and fraudulentlntentions, has paid no heed rhe requests

olthe complainant ro clear the outsranding dues.

Thus, the complainant is consrrained to approach this Hon,bte

Authority seekjne immediate possession ot said un,t along with
committed .erurn due irom Septembe.2018 with inrerelt at the

prescribed rate as per rhe Act,2016 and the applicable rat€ oi
interest plus compensation and cost to be awarded in iavourofthe
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complainant for the harassment, mental, economic caused at the

behest ol the respondent tbr being deticienr and negtigent in

rendering services to rhe comptainant

d. This Ilon ble Authority in lrtadhushree Khaitalr vs Vatika Limired

on November 10,2021 has categorically taid dow. establishe.l rhar
develope.s cannot wrjggle our of rheir conrractual obtjgations
underan agreement and orde.ed rhe builder/developer, to pay rhe

assurcd rerurns ro rhe allottees/subscribers to the buitder,s
assured rerurns schemes_ It is most humbty submirted rhat rhe

ComplatDant h.rs tosr a faith in thc Responilenrs, but they believe

through HRERA, Gurugram that rherr rights wiI b. ensured.

e Hence, rhe prcsent comptaint is fited seeking immediare

possession of rhe unir wirh commitred return along with interesr

as pe. the Act o12016 and Applicabl€ Ru1es, compensarion and cost

o. in the alrernative r€fund oithe deposired amount wirh interest
from rhe datc of respecrive paymenr[sJ rilt rhe dare of refund of
entire amount wlth interest along w,rh .ompensarion and cosr.

Reliefsought by the comptainant:

The conrplajnant has sought fotlor!ing retiei(sJ.

a. I)ircct the respondenr to handover nnmediare peacetul and

unencumbered possession ofrhe subject flat/ unrtj

b. Direct the respondeDts to pay the arrears of i13,95,000/- ur view
of the committed .eturn oi {31,000/- per month assured by rhe

respondenr under clause oi2 otrhe BBA along with l2Eo interest
p.a. from September 2018 tilt the date ofrealizarion

c Di.cct the respondcnrs ro pay the dctay penalry conrpensatron

(NrCl,R + 270) to the conrptajnanr iiom thc date of offer of

Compld nr No 4505ot2022

c.

4.

Prge 5 oi21
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possession, i.e., 1st October,2010 till the legal and val,d handing

over oipossession as per the Act of 2016 and the applicable rules;

d. Direct the respondents to pay compensation of {5,00,000/

torlards mental harassmcnt faced by the complainant and

{2,00,000/-tor\rards litigation charges in lieu ofdelay cause bythe

Respondent.

5. On the date oi hearing, the authority explarned to the

respondent/promoter lbout the contraventrons as alleged to have

becn committed in relalion to section 11[4] (a) ofthe act to plead guilty

or not to plead guiltY.

D. Reply by the respondent.

6 The respondent has contested the complaint on the followinE grounds.

.r lhat thc present complaint under reply is a blrndle ol lies,

proceeded on absurd grounds and is nled without anv cause ol

action henceis liable to be dismissed Thatthecomplainants have

filcd the present complaint with oblique motive of harassing the

respondent company and to extort illegitimate money while

mak,ng absolule false and baseless allegations against the

respondents. That the complainants herein bave failed to provide

the correct/complete facts and the same are reproduced

he.eunder for proper adiudicatron olthe present matter. That the

complainants have not approached the Ld. Authoitv with clean

hands and has supPressed thc relevaDt materi.rl facts' It is

submitted that the complaint under .eply is devoid oi merits and

the sanrc should bc disnrissed with cost

b. At the outset, it is imperative to bring into the knowledge of the

Ld. Authority that the complainants herein is merely an investor
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who has booked four commercial unit(s)under assured return

scheme to make steady monthly return. The conplainants have

erred gravely in filing the present complaintand mhconstrued the

provisions olthe Real tjstate (Regulation and Development) Act,

2016 (hereinafter referred to as'RERA Act, 2016'l lt is to note,

that the provision ofthe RERAAct,2016, was passed with the sole

intention of regularization ofreal estate projects, promoters and

forthe dispute resolut,on betweenbuilders and buvers

c. That it,s an established fact herein thatthe complainants booked

the unit with the respond&tefbr investment purposes The said

complainants herein are not an "Allottee", as the complainants

approached the respondents with an investment opportun'ty in

the form of a steady rentat income from the commercial units'

which has be€n admjtt€d bv the complainants in the present

d. That in the year 2008, the complainants learned abouttheproject

launched by the responden! titled as "vatil'r Trade Centre"

(herein referred to as 'Erstwbile Proiect') situated at Sector 83'

Gurugram and visited the office of the respondent to know the

details of th€ said prcject. The complainants further inquired

about the specifications and veracity of the commercial proiect

and was satisfied witlt every proposal deemed necessary lor the

e. That after having dire interest in the project constructed by the

.espondent,lhe complaioants decided to invest and thus booked

a unitvide application form dated 12 07.2008, underthe assured

return scheme. on the,r own iudgement and investigation' lt is
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evid.nt that thc complainants being investor were keen make

steady monthly returns.

f. That on 15.07.2008, a Builder Buyer Agreement was executed

between the Original Auottee and the ResPondent wherein the

Unit bearing no. 619, admeasuring 500 Sq. fi. C Floor, Tower'A'

fora ]'otalSale Consideration o1130,16,000/ inthe said Proiect.

g That an Allotnrcnt Letter uas rssu.d rn fuvor of the Comp]ainant

22.07.2008, by way ol which the same Unrt bearing no. 609, 6"

Floor, TowerA, adm.asuring500 Sq ft. w.rs allottcd in tavoroithe

h. That on Add.ndum to Builder Buycr Agreement dated

25.08.2011. was executed between the Complajnant and the

Respondent by which certain clauses of the Agreement were

amended. Thatthe Respondentvide Letter dated 3107.2013, the

Respondent hercin allocated a newUnitand upon ilnal allocation,

the Respondent allotted a Unit bearing no. 334, 3rd Floor, Tower

'D admeasuring 500 Sq. Ft. in place ol the earlier allotted Unit

bearing no.619A,6th Floor,Tower'A, admeasuring 500 Sq. ft.

i It is Dot oul ofplace. to mention that in the aforesaid letter dated

31.07.2013, the Respondent had very well reite.ated the te'ms of

the agreement under which the Complainant had authorized the

Respondentto lease out the said unitwith other commercialspace

in the Project. It is a matter ol fact, that the Unit in question was

decnred to be leased out upon completion lt is imperntive to note,

thnt the OriginrlAllottee had mutually agrced and acknowledged

thatupon completion forthesaid unit the sameshallbe leased out

rt ir ratc as mLrtually decided anrong the parties.
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lhat dre said Uuilder Buyer Agreement, clearly stlpulated

provisions lor "l,ease and admittedly contained a 'Lease Clause".

That in the light of the sajd facts and circumstances it can be

co nchrdcd beyo nd any reaso.able do ubt th at the O rigina I Allottee

and subsequently the aomplainant a.e not an 'Allottee but

investors who have invested their money for making steady

monthly returns. That the Complainant is t.ying to mislead this

Hon ble Aurhoriry by concealing facts which are detrimental to

thrs Complarnt at hand. Thatthe Complainant had approached the

Respondent as an investor looking for certain investment

opportunities. Therefore, the said Allotment of the said unit

contained a "Lease Clause which empowers the Developer to put

a uni! oiconrplainant along wilh the other commercialspace unit

It is submitted that the Complainant hereiD had authorized the

Respondent to turther lease the Units) upon compl€tion of the

same however, th e construction of the Proiect was obstructed due

to many reasons beyond the control oi the Respondent and the

same are explained rn detail herejn below.

It is imperative to bring into theattention ofthis Ld. Authonty that

the reliet ol assured return is al.eady pending with the Hon ble

Hrgh Court ol Punjab 3nd t{aryana, wherein the Hon ble Cou.t in

the matter ol vatika Limited vs Union of India and Anr. in CWP

No.26740 of2022, had already issued notice over a similar matter

pe.taining to the reliefoiassu.ed return and had also restrained

the competent authority for taking any coercive actions against
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the respondent in this matter in c.iftinal cases lor seeking

recov€ryagainst the deposits tillthe next date ofheanng.

Ad lnterim Stay granted by this Hon ble Haryana Real Estate

Appellat. Tribunal, at Chandiga.h (llREAT) over the order passed

by the Ld. Authority pertainjng to the same relief of Assured

Retunr It may be turthe| noted that that an Appeal bea.ints no.

647 of 2021, trtled as Vanka Lrmited vsVinod Agarwal, isalready

pendrng b.for. thc tlon ble Ilaryana Real Estate Appeuate

l ribunal (HREAT). WhereiD, the Hon'ble Appellate Tribunal vide

order dated 27.01.2021, has already stayed the order passed by

this Hon'ble Authority, granting the reliel of assured return jn

That a reading of the entire complaint on a demurrer reveals that

thetrue rature olthe reliefsought is spccific performance oflhe

Assured Returns Comnritnrent li is .espectfully submitted that

the reliel ol spcciilc perlormance flows frorn the Specilic Relief

Act, 1963 and no part of the Real Estate (Regulation and

Development) Act,2016 clothes thls Ilon'ble Authority to exercise

powers under Specific ReliefAct, 1953.

ln the present case, ilthe reliefoispecinc perlormance was sought

before a cjvilcourrrvhich alonehas the jurisdiction to grant relief

rn accordan.e with the Spccific llelief Act, 1963, it would have

been compulsory to plead and prove readiness and willingness

and other staNtoy preconditions lor thc Srant of specific reliel

and the above admission would h:ve been aatal to the grant of

specific reliet In such circumstances entertaining this kind of a

complaint for specific performance under the Real Estate



1rHARER
S- cLrnrc,n,ql,r Compla nrNo 450s of Z0?2

p.

q

(RegulatioD and Developmenr] Act,2016 is nothing but

pormitting the complainantto do indjrectly, what he coutd not do

direcdy, and the same ought to be nipped in the bud by this

That the Complainant has misguided herseliin filing the presenr

complajnt before the wrong forum. That the Comptainant is

prrying lor the reliet ol "Assured Returns" which is beyond rhe

jurisdicnon that lhis Ld. Authority his been dr.ssed with That

from the bare perusal olthe RERA Act, it is clear rhar rhe said Act

provides for three kjnds of remedics rn c.rse of any dispure arise

betwccn a Burlder and Buyer with respect to the Developmenr oi
the project as per the Agreement. That such remedy is provided

under Section 18 of the RERA Act, 2016 lor vjolation of any

provision ofthe act. That the said renredies are of"Refund" in case

the Allottee wants to withd.aw from the Project and the other

bcin8 rntcrest for delay of every nronth" in casc the Allottee

wants to continue ,n the Project and the last one is aor

Compensation tbr the loss occurred by the Allottee.

That it is pertinent to note herein, that Dowhere in the said

provision the ld. Authority has been dressed with jurisdiction to

grant Assured Returns or any other arrangement between the

pa(ies with respect to investment and .etu.ns. Therefore, the

present Complaint is filed with grave illegalities and the same is

liable to he dismrssed at the very outsetand theComplainantshall

be dj.ected to filc pursue her conrplaiDt before the civil court for

any d'spute arises fronr the Agreement pe.taininE to Assured
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.. That the Respondent cannor pay 'Assured Returns, to the

Complainant by any stretch of lmagination in the view ot

prevarling laws. lhat on 21.02.2019 thc Central Covernnrenr

passed an ordinancc "Bannrng ol Unregulated Deposits, 2019,,, ro

stop the menace of unregulared deposits and payment olreturns
on such un.egularcd deposits

s. That later, an act tided as 'The Banning oa Unregulared Deposits

Schemcs Act,2019" (hereinafrer referred to as rhe BUDS Acf,J

notilied on 31.07.2019 and came into iorce. That under the said

Act all the unregulated deposit schemes have been banned and

made punishable with strict penal p.ovisrons l har being a law-

abiding cornpany, by no stretch of imagination the Respondenr

could have continued to make the payments of the sard Assured

RetLrrns in violation olthe BUDS Act.

Copies of aU the relevant documents have been filed and placed oD

record. Their authentlcity is not in dispute. Hence, the complainr can

be decided on the basis ofthese undisputed docu ments and submissio n

made by the parties.

The written submissioDs ffled by the parties are taken on record. The

authonty hxs considcrcd thc same while deliberating upon rhe .elief

sought by the complarnants.

lurisdiction of the authority

The authority has completc tcrrilorial and subJect m:tter jurisdicrion

to adjudicat. the present complnjnt for the.easons given below.

E.l Territorial iurisdiction

Complai.tNo 4505 of 2022

1

I

E.

9.

10. As per notification no. 1/92/2077 -7TCP dated 14.12.2017 issued by

Town and country Planning Department, Haryana the jurisdiction of

Pds( l2 !l2r
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Haryana Real Esrate Regutarory Authonty, Gurugram shatl be entire

Gurugram d,srrict for a purposes. rn the present case, the projecr in

question is stuated within the planning area of Gurugram djsrrict.
Therefore, this authority has complere terrjroriatjurjsdiction to deal

with the present complaint.

E.ll Sub,€ct-matteriurisdi.tion

11. Section 11(4)(a) of theAfi, 2016provrdes rhatthe promorersha be

responsible !o the attollee as per rg.ecmenr tor sate. Secrion 11t41(al

is rep.oduced as hereunder:

1i;rn" p,",""r",,norr
(o) be responsibte lot o odigotions, responsibiIities dnA Junctions
under the provisions al this Act ot the rules and rcgLtotiohs nade
thereLnderot to thc olloueet os per the ogreenentfot sale, at ta
the asrociotian olollouees, os rhe cose hoy be, utl the conveyonce
ololtthe opurtmen\, plotsot butd ot u\ the Luse nta! be, ti Lhe
allottee\ d the.ontnon orca\ to the ossa.latioh otdlttt,p\.t t},
canpetent aLthoti! us the cose tno! be:

S.ction 31. Funciiols ol the Authornt:

310) al the Art prcvides to ehsure conpliahc. ol the ohlgat@ns
.ust rpoh the pronote1, the alloltees on1 the reot estate apenL\
rnder th64.t ond the rules onA rcgutatbn\ tnade theteu.de.

12. So, in view olthe provisions ofthe Act quoted above, the aurhonty has

complete jurisdiction to decide the complainr regarding non-

compliance oi obligations by the p romoter leavjng aside co mpen sarion

which is to be decided by the adjudicating officer if pursued by the

complainants atd later srage.

F. Findiogs on the obiecrions raised by the respondent

F.l. Obiection regarding maintainabitiry of comptaint on account of
co mplai nant being investor

13. The respondcnt took a stnnd thar the complainants are investors and

not consumers and rherefore. they are notenrirted to the protection of

Page 13 of21
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the Act and thereby nor entitled ro fite the complaint under section 3t
ofthe Act However, it is pertinent to note rhar any aggrieved person

can file a complaint against the pronroter ifhe contravenes orviolates

any provisions ol Lhe Afi or rules or regulations made thereunder.

Upon careiul perusal oiall rhe terms and conditions otthe alotment
letter, it is revealed that rhe complainant is buyer, and they have paid

a considerableamountto rhe respondent-pro moter towards purchase

of unit in its projecr. At this stage, ir is inrporrant to stress upon the

del'nition olt.rm allottee under theAct, the sanre is reproduced betow

for ready relcrence:

')U) allotree t) retaLoh tao reulestote prc.e.t heans
thc pcroh to whon a plot,opotnentar bulLln!,os the
atc n.! he, ha\ been allotted,sold (whethet as JteehoLl
o. leusehald) a. atheN\se ttontleietl br the pratnatet
and inctudes the pe.son wha subseqrcntt! acqui.es the
soia ollotnent through sole, ttundet a. othetuise but
aoes nat include o persoh towhon su.h plot,oportneht
ot butldtng,asthc.oseno! be, isgiveh oh rcnl

14. ln view of the above-mentioned definition of "allottee' as well as all rhe

terms and conditions of thebuyer's agreement executed between

promote. and complainant, it is crystal clear th:r the complainant are

auottee(s) as the subject unit was allotted to them by the promoter.

'Ihe concept olinvestor is not defined or reler.ed to in rhe Act. As per

thcdef'nrtion given undersection2 oltheAct there will be "promotei

and allottee" an.l there cannot b€ a party having a starus of"invesror'.

Thus, the contention oi the promoter that dre auottee being investor

are not entitled to protection ofthis Actalso stands.ejecred.

G. Findings on the reliefsought bythe complainant.

G,l. Assured return.
l5. lhe complainants a.e scekrng unpaid assured.etu.ns on monthly basis

as per the buyer's agreement at the .ates mentioned therein. it is

PiBe14of2t
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pleaded that the respondent has not complied with the rerms and

conditions ofthe said agreemeot. Though forsome time, theamountof
assured returns was paid but later on, rhe respondent refused to pay

the same by teking a plea thar the same is not payabte jn view of
enactment o[ the Banning of Unregulated Deposit Schemes Act, Z0t9
(hereinafter reterred ro as rhe Act ot2019), cjrjng earlier decision ofthe
authority (Brhimjeet & Anr. Vs. M/s Landmark Apartments pvt. Ltd.,

complaint no 141 of 2018J whereby retiet of assured return was

decl,ned by th€ authority. The authority has rejected the aforesaid

objections raised bythe re sporLierllln CR/8001/2022 titteit os Gourav

Kaushik and anr. Vs, Vo,lka Ltd, whercin rhe authority has hetd that

when paymcnt olassured returns is palt and parcetofbuilder buyer,s

agreement [maybe there is a clause in rhat documenr or by way of

add€ndum, memorandum ol und€rstand,ng or terms and conditions of
the allotment ofa unit), then the builder,s tiable to pay rhat amount as

agreed upon and the Act of2019 does not creare a bar for paymenr of

assured returnseven aftercom,ng intooperation as the payments made

in this regard are protected as perse(ion 2(a)(l)(iii) ofthe Act 0f2019.

Thus, the plea advanced by the respondent is not sustainable jn view of
the aloresaid reasoningand case cited above.

The money was taken by the builder as deposit in advance againsr

allotment olimmovable property and its possession was to be offered

with,n a certain period. However, in view of takins sale considerat,on

by way ot advance, th. builder promjsed certain amount by way of

assured returns for a certain period. So, on his lailur€ to futfil that

commitment, the allottee has a right ro approach the authoriry for

redressal ofhis grievances by way offiling a conplaint.
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'l'he burlder is Iable to pay thatamountas ag..ed upon andcantrakea
plea thar ir is not ljabte to pay the anounr otassured return. Moreover,

an agreement delines the bujtder/buyer retationship. So, it can be said

that the :greemenr for assured returns benveen the promoter and

allotee arlses out olrhe same relationship and js marked by the BBA.

It is not disputcd rhat the respondenr is a real estate developer, and it
had not obtarned rcgistrarion under rhe Acr of 2016 ibr the project in
question. llorvevcr, rhe project jn which the advance has been received

by the developer irom rh. attottee is an ongoiDg p.oject as per section

3(11 of thc Act of 2016 and, the same woutd taI within the jurisdiction

oflhe atrthority tbr givjnB the desired retieito tbe coniplainants besides

initiating penal proceedings. So, the amounr pard by rhc comptainants

to the builder is a regulated deposit accepted by the tater trom the

fo rmer against rhe immovable properry to be rra nsaerred to th e allottee

late. on ln view olthe above, rhe respondent is tiabte to pay assured

return to the complainanrsatlotrees in rcrnrs ot the BBA dared

15.07.2008.

c.ll. Delaycd possession charSes

G.lll. Possession

19. ln the present complatnt, the comptainanrs inrend to conrinue with rhe

project and are seeking possession of rhe subject unit and delay

possess,on charges as provided under the provisions oasection 18(11of

theActwhich reads as under:

"sdtion t3: . kdurn ol ono,nt o"d.me.nturkn
I3tI) tt th. pmtrt ttotsbanptet
al an oportnerL ptat, ot btitdtns,

Pnvid.d thotvh@ on dlbtud*s r irb^dbwithdNeltuhthe
pnj,er he \hott b. paid, b! the Ntue. hbreu tor ?wry nan.h rr



HARERA
GURUGRAI\I

As per clause 2 ol the BBA the developer underrook ro complete the

construction of the building and handover the possession by

01.10.2010. Accordingly, the due dare oi possession com€s out to be

01 10 2010.

21 Admissibility of dclay possession charges at p.escribed rate of
interestr The complainants are seekrng detay possession charges.

Provrso to section 18 provides rhatwherean a otreedoes nor inrend ro

withdraw from the project, he shatl be paid, by rhe promoter, interest

forevery month oldelay, ti ll the handing over ofpossession, at such rate

as may be prescribcd and ir has been presc.ibed under rute 15 oathe

rLl,-. kLrle., ndi u, en reprudu,,o d)unJFr.
''Rute 15, Pres.nbe.l rote ol interest- lprovko to
se(tion 12, section 1A ond sub settion (4) and
subsection (7) ol 

'ection 
lel

F.r thepurpose aJ prorie to secnon 12)se.tion 1u, antt
ntb \edons (4) und (7)atvctioh 19. the "nterestut tha
rotc pte\.4be.l shollbe rhe stote Bank oftndia hrghen
no.ont o l co oI le nd i n s ra te + 2 ak

Praviled thot in case the Stote Bonk oI tndia moryDol
cast ol lendins rote (L|CLR) ts nat tn 6e, it sholl be
.eplaced bt su.h benchnork lendins rotes whtth the
state Bonk ol tndio c.t fx ton nne b tine lot tending
ta the scnerol public '

22. The legislaturc rn its wisdom in rhe subordjnare legislatron under rhe

rule 15 oi the fi es has determined the prescnbed rate ot inrerest.

ConsequeDdy, as per websit. of the State Bank oi Indja i.e.,

the marsinalcost of lendins.are (in short, MCLR) as

on date i.e.,08.04.202s is 9.10%. Accordjngly, the prescribed rate ot
interest will be marginal cost oflendiog rate +270 i.e., 11.10%.

23. On consideration of documents available on record and submissions

made bythe €omplainants and the respondent, the authoriry is satisfied

that the respondent is in contravention olthe provisions ofrhe Act. The

Compll nr No.4505 of2022
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possession of rhe sublect unjr was ro be detivered within stipulared time
i.e., by 15.07.2011. However now, the proposition before it is as to
whether the allottee who is getting/enrjtted tor assured return even
aater expiry oa due date oi possession, can claim both the assured rerurn
as uTellas delayed possession chargesT

24. To answer the above proposition, ir is worrhwhite to consider rhat rhe
assured return r payabte tothcaltotrees onaccoLrnt of provisions in the
BBA dat.d 25.07.2011.'l.he promorer had agreed to pay to the
con)pl.rirants allotrcc 131,000/- on monthty basis up ro 30.09.2010 or
in the event of any detay in complet,on otrhe project, up ro the date oi
offer for handing over of,completed unit ro the a ottee. Thereafter the

lease renral as promised in clause N(jl ifthe BBA sha conrinue. rf we
compare this assured return with delayed possession charges payable

under proviso to section 18(11 of the A€t, 2016, the assured return is

nruch bettcr r.e., assured return rn this case is payabte as {31,000/- per

n)onth whereas rhe detayed possession charges are payabte

approximately 128,190/ per month. By way oi assured return, rhe

promoter has assured the atloitee that he woutd be entitled for this
specjfic amount till the said unjr is ofered. The purpos. of delayed

possession charges after due dat€ ofpossession is served on paymenr

of assured return aiter due date oi possession as rhe same is to
safeguard the interesr ofrhe allottees as their money is contjnued ro be

used by the pronroter even aftcr rhe promjsed due d.te and in retu.n.

they are to be paid ejthcr the rssured retu.n or delayed possession

ch.trges whichever is hrgher

25. Accordingly, the au rho riry decjdes that in caseswhere assured rerurn is

rcasoflabl€ and compar.rblewith rhe detayed possession charges under
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section 18, rhen rhc altottees shalt be entrtled ro assured return or
delayed possession charges, whichever is higher without preiudice ro

any other remedy includirrg compensation.

26 On consrderauon ol rhe documents avaitable on rhe record and

submissjons made by the pa(ies, the complainants have sought the

amount oi unpaid amount of assured return as per the terms oi BBA

along with interesr on such unpaid assu.ed return. As per BBA dared

15.07.2008, the promoter had agreed to p3y to the comptainants

.rLlottcc t:11,000/- o. nronrhly basis tjtt 30.09 2010 or in case otdetay

in completion, upto the d ate of otrer of possessio n. S ince the respondent

has tuiled to complcrc rhe construcrion of rhe p.ojcct wfthin rhe

stjpulatcd tinre accordingly the assu.ed return is payable tillthe date of

valid otier of possession in ternrs ofclause 2 ofthe BBA. It is matrer ot

record that the amount oiassured rerurn was paid by the respondent

promoter till September 2018 but later on, rhe respondenr reiused to

pay the same by raking a plea of the Banning of Unregulated Deposit

Schenres Act, 2019. But that Act of 2019 does nor creare a bar tor

payment of assured returns even after conring into ope.ation and the

payments made in th,s regard a.c protecred as per section 2[4](iijl of

the above-mentnrned A.r

27. Adnlttedly, thc respondent hrs paid an anrount oft38,20,900/- to the

complainants as assured return till Seprember 2018. Therefore,

considerjng the hcts of the present case, rhe respondent is directed ro

pay the anrount ofassured return oft31,000/- per month hom the date

the payment olassured return has not been paid i.e., September 2018

till the date ol valid oLer ot possession after obtaining o.cupation

certiticate tiom the comperent aurhority

Complaint No 450t of2022
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28. Accordrrgly, the respondent is direded to pay rhe o urstanding accru ed

assured rerurn amount rill date at the agreed rate within 90 days irom
thc date olthis order aftcr adjusnnenr otoutsranding dues, ifany, from
thc.omplainanrs and Iiiltng which rhatamount woutd be payablewirh
irter.st @ 9.100/o p.a. tiI th. dare ofactu.rt realization

29. With regard ro the retief sought concerning possession, tbe Authoriry
notes thar the Burtder Buycr Agreemenr IllUA] cxecuted berween the
parties does nor contain any clause stiputaring rhe handing over ot
possession ofthe said unit ro thecomplainanr. Instead, the agreemenr
reflects a leasing arrangement between rhe pa.ries, as js evident trom
Clause N ofrhe 8BA.

G,lV. Compensarior for menrat harassment,lS,OO,00O/- & lttigation
cost-12,00,000/.

30. The complarnant is also seeking retiefw.r.r titigation expenses. Hon,ble

Suprcn)e Cou( of lndia irr civjl appeal nos. 6745-67.19 oi 2021 rirted as

M/s Newtech Promoters and Devetopers pvt. Ltd. V/s Stltte ol Up &
Ors. [supra], has h.ld thatan allottee is enrtled ro claim compensarion

& litigation charges under sections 12,14,18 and section 19 which is to

be decided by the adjudjcating offrcer as per section 71 and th.
quantum olcompensarion & tjtigarion expense sha be adJudged byrhe

ndjudi.ntrng officer having due regard to the i;ctors nrcntroned in

section 72. The adjudicaring oficer has exctusive jurisdiction ro deal

w'th the conrplainrs in respect otconrpensatjon & tcgat expenses.

H. Directions ofthe authority
3l llcnce, the authority h.reby passes rhis o.der and jssucs the following

directions under section 37 of the Act to ensure comDlian.e of
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obligations casrupon the p.omoter as perthe fundion entrusred to the

author,ry under section 34(0:

'Iherespondentisdirectedtopaythcamountof assuredrerurnoi
131,000/ per month irom the date rhe paymenr ofassured return

has not been paid i.e., September 2018 tilt the date ofvalid offer ot
possession alter obtaining occupation certiticate irom rhe

.onrpetcnt authority

The respondent isdirected topaythe oursrandingaccrued assure.l

.cturn anrount rlll darc a he agreed ratc lvithjn 90 days irom the

date olthis or.ler aiter adjustment ofouts!anding dues, ifany, from

tbe complainants and failing which that amount woutd be payabte

with interest @ 9.10y0 p.a. tillthe dare ofactuat realizarion.

The respondent shall not ch.rge anything fronr the complainants

which is not the part ofrhe builder buyer agreemenr.

A pcriod ol90 days is given to rhe respondent to compty with the

dircctrons given in this orderand failingwhich legat consequences

D

32. Complaint stands dispos€d ot
33. File beconsigned to regisrry.

(vijay
\'r-2->

Kulnarcoyal)

4*-
IArun Kumar)

Haryana Real Estate Regularory Author,ty, Curugram
ated:0a.04.2025
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