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under

2016 [in
(Regulation

and Development) Rules, 2017 (in short, the Rules) for violati
11(4)(a) of the Act wherein it is inter alia prescribed that
shall be responsible for all obligations, responsibilities
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Respondents

1.

n ofsection

e promoter

d functions

made there
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'Ilre present complaint has been filed by the complainant/:
Section 3l ofthe Real Estate Illegu]ation and DevelopmentJ

short, the Act) read with rule 2g of the Harvana Real Estar

under the provision of the Act or the rules and regulations

inter se.
under or to the allottee as per the agreement for sale execu
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HARE]]A
GURUGRAM Complaint No. 4652 of 2023

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period,
if any, have been detailed in the following tabular form:

mplaintl

26.

The developer sholl olfer
possession of the unit any time
within a period of 36 months
from the date of sanction ol
\illing plars or date of

Name of the project Nimai PIace, Sector 114, Gurugram,

Nature of the proiect mercial Project

DTCP license no. 12 dated 20.72.20t2

HRERA regi
registered

of 2 018

September 2019

Shop no.

mpliantl

Shop measuring (sri

e 19 of compliantl

Date of execution of bu
agreement

Date of sanctionDate of sanction of building
plans

18.06.2013

Possession clause
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trHARERA
#,ounuennH,r Complaint No. 4652 of 2023

execution of buyer's agreement
whichever is later.

IEmphasis supplied)

[page 25 of complaint]

Due date of possession 79.05.201.7

[Note: Calculated from the date of
buyer's agreement as it is laterl

Basic Sale consideration < 34 ,84 ,s00 / -

er buyer's agreement at page

Total amount pa

complainant
lbv

d by both the counsels

ceedings dated

0ccupation ce

on
2.04.2023

d 38 of reply)

Offer of possession 23

f

B. Facts of the compla-int

The complainant has made the following submissions: -

That the complainant had booked a commercial shop in the respondents
project namely "Nimai place" situated in Sector 114 Gurugram, Haryana

and paid an booking amount of Rs 3,00,000/_ on dated 01.02.2014 ro the
respondents.

The respondents issued letter of allotment cum buyer,s agreement on
dated 19.05.2014 and the same was executed between the parties. The

3.

I.

II,
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trHARERA
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complainant allotted a commercial shop bearing no. 354, third floor,

having area of unit 606 sq. ft. for a total sale consideration of

Rs. 34,84,452 /-.
That rhe complainant has paid an amount of Rs. 39,94,576/- to the

respondents till date.

That even after passing a period of about 10 years from the date of
booking. The respondents issued a formal demand of Rs. 1.0,52,299/- on

dated 21..04.2023.

That the Ietter of allotmen r buyer's agreement has been

drafted in such a manner wh alfor the respondents and pre-

judice to the interest delay in handing over the
possession that in clause no.26 of the letter of allotment cum bLrilcler

buyer's agreemen,fi$/ro osr lrir*as \!\ea trat in]case of delay

in handing over 16 lnosses3ioryI,tli" 
-i,-f,.*E* 

shail bq entitted to
compensation for delay at thc rate Rs. 10/- sq. ft on the super area. i.c. 36

months from the date of execution of letter of allotment cum builcier

II I.

IV.

buyer's agreemen, i.".IiQml$g6ri:f/"her clause l.B inter charge

by the developer tthe clm@tdElfg$erly interest rarg of 240lo per

annum on,n" o"HAlRERAn".c",. rlu aroresaid

:l:Hffi :'ffiTl HryGfffi'Mons 
or REiA shourd be

VI.

reao lnto the agremefiLJ I \ \-, \_./ I \f-11 V I

That as per clause 26 of the allotment letter cum buyer,s agreement the
respondents were under an obligation to handover the physical
possession of the residential flat to the complainant within a period of 36

months from the date of execution of buyer,s agreement. The said period
of 36 months is to be reckoned from 19th May 2O1r4 i.e. when the buyer,s
agreement was executed between the parties. Thus, 36 months period
ended expired on 1,9th May Z0lZ.

n page 4 ot 77
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VII. That now respondents are charging GST from complainant whereas the

delay in possession of the commercial shop is on the part of respondents,

and complainant is not liable to pay any GST, as the possession was to be

handover upto 19th September 2017 , and implementation of GST across

the country was on 1st July 2017.

VIII. That since the respondents could not develop the project in time and

handover physical possession of the commercial shop with in time as

complainant is entitled for ion interest as per rule 15 of

RERA Rules,2017 i.e. SBI M w.e.f. 19th May 2077 to actual

physical possession of d directed the respondents

to handover the po soon as possible.

C. Reliefsought by

4. The complainant

relief(s).

sought the following

i. Direct the respo on charges on the
total amount paid revailing rate of interest
from the due date of I handing over of complete
and valid physi

ii. Direct the res itrarily and illegally
leviedinterest(\1:,1Qq"*zJS-q-eil,"f 

"ii".cost4nddelayedpayment chars* ait*14fod{q}t(l&iA6/} r.o+.zoze.
lll. Direct the respondents to charge on the carpet area and to provide

a detailed break up of super area and common area applicable and
allotted to the complainant.

iv. Direct the respondents to reimburse litigation cost ofRs. 1,50,000/_

5. 0n the date of hearing, the authority explained to the

respondents/promoters about the contravention as alleged to have been

committed in relation to section 11(a) (a] of the Act to plead guilty or not

to plead guilty.

plainant:
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ffiHARERA# ouRuenRu Complaint No. 4652 of 2023

D. Reply by the respondents

6. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.

I. That the complaint is neither maintainable nor tenable before this

Hon'ble Authority and is liable to be out-rightly dismissed. The builder

buyer agreement was executed between the complainant and the

respondents prior to the enactment of the Real Estate (Regulation and

Development) Act, 2016 an rqvisions laid down in the said Act

cannot be enforced retrosp

II. That there is no cause ofa e present complaint. The present

complaint has been filed pre-miturely by the complainant.

That the complain

That the compl

arbitration as p

II I.

IV.

H'.T:I:.Tr;W;';J:ffiffi:
parties in the event ofhi(gtuf;EqlLvrf,S7 of the apartinent buyer's

1T,H:H:1,r{H ffiror I readv refl

That the complainant has not approached this Hon,ble Authority with
clean hands and have intentionally suppressed and concealed the

material facts in the present complaint. The present complaint has been

filed by them maliciously with an ulterior motive and it is nothing but a

sheer abuse of the process of law. The true and correct facts are as

follows:

That the respondents

goodwill, comprised

are reputed real estate company having immense

of law abiding and peace loving persons and has

VI,
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always believed in satisfaction of its customers. The resp

developed and delivered several prestigious projects in an

region such as Nimai Greens, Nimai Hills, and Nimai A

projects large number of famllies have already shifted after

possession and Resident Welfare Associations have been

are taking care of the day to day needs of the allottees of
projects.

VI I. That the complainant, after

namely,"Nimai Place', S

a shop and were accordingl

having super built up

of Rs. 50,38,768l-.

conditions of the

VIII. That the comp

agreed payment

and additional ch

of paying the total

thus, with no fault on the pd'thus, wlth no fault on the paruftl1! fespondents.

Ix. rhat the o-j*, $+&"Ft"Fffi"a uv tr,"
company. More

certificate from

Chandigarh, Haryana, vide letter dated 10.02.2023.

7. Copies of all the relevant documents have been filed and p

record. Their authenticity is not in dispute. Hence, the com

decided on the basis ofthese undisputed documents and subm

by the complainant.

Jurisdiction of the authorityE.

Page 7 of 17
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8. The authority has complete territorial and subject matter j risdiction to

adjudicate the present complaint for the reasons given below

E.l Territorialiurisdiction

E.II Subiect-matte

10. Section 11(a)(al of the prom er shall be

1t(a)(a) isresponsible to the le. S

reproduced as he

Section 71

I
(4) The promoter s

(a) be responsi ibilities and nctions
under the provisions and reg

Complaint No. 2 of 2023

As per notification no. I /92 /20L7 -1TCP dated 74.12.201.7 issued by Town

and Country Planning Department, Haryana, the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the project in question is

situated within the planning arya"9j GuruBram district. Therefore, this

authority has complete territorial j-urisdiction to deal with the present

comptaint. ffi,p

9.

thereunder
ossociotion

t for sole,
veyance

the a

mode
to the
all the
or theoportments,

":iil':"::";wu?vgff xrffi"-**"
Section 34-Functions of the Authority:

344 of the Act provides to ensure compliance of the obligati
upon the promoters, the ollottees and the reol estote ogents ut,
Act ond the rules and regulotions mqde thereunder.

11. So, in view of the provisions of the Act quoted above, the

complete ,urisdiction to decide the complaint regarding non-

obligations by the promoter leaving aside compensation ich is to be

decided by the adjudicating officer if pursued by the complai

stage.

cost
this

uthority has

mpliance of

ant at a later

e as per agreement

l"g

Page I of 17
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F. Findings on the obiections raised by respondents:

F.l Obiection regarding iurisdiction of the complaint w.r.t

e.read

buyer agreement executed prior to coming into force of e Act.

12. The respondents submitted that the complaint is neither mai tainable nor

tenable and is liable to be outrightly dismissed as the b s agreement

was executed between the parties prior to the enactment of

provision ofthe said Act cannot be applied retrospectively.

13.The authority is of the view e provisions of the ct are quasi

retroactive to some extent i d would be app le to the

agreements for sale entered iq -or to coming into ration of the

Act where the transa ess of compl ion. The Act

nowhere provides,

would be re-writt

all previou

provisions of the

the builder

e Act and the

agreements

erefore, the

interpreted

r dealing with certain

ular m , then that

the Act and rules after

provisions

the buyers

es. Numero

harmoniously. Ho

specific provisions/

situation will be dealt

e

and sellers. The sai{zonlerttio+Fqgbee4qp}pl(in;he lan

o r N e e t ko m a t R e arrL7# lSiJ l7rL i. hlbV,L ", -
of2017) decided on06.72.20-17 and which provides as und

"119. Under the provisions of Section 18, the deloy in han
possession would be counted from the dote mentioned in the
for sole entered into by the promoter and the ollottee
registrotion under REP.1.. Under the provisionsof REPty'., the
given o faciliEt to revise the dote of completion of project
the some under Section 4. The REM does not contemplote
contrqct between the Jlqt purchoser ond the promoter...

122. We have olreqdy discussed thot obove stoted provisions of the
not retrospective in nature. They may to some extent be

judgment

(w.P 2737

t
to its

t.s

d declare
iting of

REP.y'. are
hoving o

Complaint No.4 2 of 2023

fv
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retroactive or quosi retroactive elfect but then on that g und the
rli0ment

tive
existing

We
do not hove any doubt in our mind thot the REP#. hos been
the larger public interestafter o thorough study ond disc made at
the highest level by the Stonding Committee ond Select ittee,
u)hich submitted its detoiled reports."

14. Also, in appeal no. 1,73 of 20L9 titled as Magic Eye

Ishwer Singh Dahiya, in order dated 17 .12.2019 the H Real Estate

Appellate Tribunal has obse

"34, Thut keeping in view on, we are of the

Complaint No.4 2 of 2023

volidity ofthe provisions ofREM cannot be challenged. The
is competent enough to legislate law having retrospective or
effect A low cqn be even fromed to olfect subsisting
contractual rights between the porties in the lorger public i

Pvt. Ltd. Vs.

opinion that the p
extent in operqtion

in the offer/,
agreement
possesslon

15 of
compensa
ignored."

15. The agreements are

have been abrogated

buyer agreements have be

left to the allottee

Therefore, the au

Hence in co ofdelay
ond ofthe
the in deloyed

os pro in Rule
reosono rate of

le to besole is I

rthep isions r,r,hich

is noted tha the builder-
-e manner that ls no scope

ed therein.

yable under

ct ore quasi
nsidered
to some

various heads shall be payable as per the agreed terms and

the agreement subject to the condition that the same are in

the plans/permissions approved by the

departments/competent authorities and are not in contra

other Act, rules and regulations made thereunder and are not reasonable

or exorbitant in nature. Hence, in the light ofabove-mention reasons, the

contention of the respondents w.r.t. jurisdiction stands rei

nditions of

rdance with

respective

ntion of any

on the reoso

A^
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FJ 0biection regarding complainant is in breach of agreement for non-
invocation of arbitration

16. The respondents submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the partiep in the event

of any dispute.

17. The authority is of the opinion that the .iurisdiction of the authority cannot

be fettered by the existence of an arbitration clause in the buver,s

agreement as it may be noted

of civil courts about any ma

authority, or the Real Esta

render such disputes a

of the Act says that

in derogation of th

Further, the autho

Hon'ble Supreme C

v. M. Madh usudhan

held that the remedies p

79 ofthe Act bars the jurisdiction

ls within the purview of this

ribunal. Thus, the intention to

be clear. Also, section 88

e in addition to and not

the time being in force.

of judgments ol the

Corporation Limited

06, wherein it has been

other laws in force, consequently

r parties to arbitration even if the

G.

i.

agreement between the parties had an arbitration clause.

Findings on the relief sought by the complainant.
Direct the respondents to pay delayed possession charges on the
total amount paid by the complainant at prevailing rate of interest
from the due date of possession till actual handing over of complete
and valid physical possession,

18. The complainant intends to continue with the project and is sqeking delay
possession charges as provided under the proviso to section 1g( 1) ofthe
Act. Sec. 18(1) proviso reads as under.

sions of any other la

ad(lition to and not in derogation of the

thc authority would not be bound to refe

Page 11 of 17
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18[1). lfthe promoter f0ils to complete or is unoble to give possession ofon

:i: :::i": :'il -'ui tdi ns' -
Provided thqt where on allottee does not intend to withdrow from the

project, he sholl be paid, by the promoter, interest for every month oJ-

deloy, till the honding over of the possession, ot such rote os moy be
prescribed,"

As per clause 26 of the agreement provides for handing over of

Complaint No. 46 2 of 2023

1_9.

"Section 78: - Return of amount snd compensqtion

Clouse 26
The developet sholl
period of 36 months
dqte of execution
to Iorce mqjeure
civil commoti
general

20. Due date ofha

the agreement d

handed over withi

or execution ofagree

plans was 18.06.2013 a

of the unit any time
sanction ofbuilding

ino
sor

whichever is lster
re edrthq

qcts, sob

ossesslon clause 26 of

f the un was to be

ction ofb ilding plans

te ofsanctio ofbuilding

tion of ment was

lood,
0e, or

19.05.2014 so, the due date is calculated froln thc dat€, (

being later. Therefore, the due date of possession of the u lt it

be 19.05.2017.

21. Admissibility of delay possession charges at

interest: The complainant is seeking delay possession ch

of proviso to section 18 of the Act which provides that whe an allottee

does not intend to withdraw from the project, he shall be id, by the
promoter, interest for every month of delay, till the ha ng over of

prescribedpossession, at such rate as may be prescribed and it has

er:

agreement

mes out to

rate of

in terms

under rule 15 ofthe rules. Rule 15 has been reproduced as

Page 72 of 17



lT,npffi,',"45ilrrorl
Rule 75. Prescribed rate ofinterest. lproviso to section 12, section
78 and sub-section (4) ond subsection (7) of section 7gl(1) For the purpose of proviso to section 12; section ig; ond sub-
sections (4) ond (7) of section 19, the "interest ot the rate prescribed',
sh-o-ll be the State Bank of India highest mqrginal cost of l-ending rote
+20,6.:

Provid.ed thot in cose the State Bonk of lndio morginol cost ollending
rote (MCLR) is notin use, it sholl be reploced by such benchmork lending
rates which the Stote Bonk of Indio moy fix from time to tine for lending
to the gener1l public.

https://sbi.co.in.

date i.e.,23.05.20

:il::.:T:i::i::" :::,::,il;::,'JJ:;

:ilj::::::1lr,Ij#ffi#F*4. case .f defau,, rhe

; #'1, ; ;i ff :#, -d-R,,WA'AW, h e p r o m e t e r o r

Explonotion. -For the puipose ofthis clause-
O the rqte ofinterest chorgeoble from the allottee by the promoter, ln case

?fdefoult, shall be equol to the rqte ofinterestwhich the promoter shall
be lioble to pay the allottee, in case ofdefoult;

(ii) the interest poyable by the promoter to the o ottee shall be from the
dote the promoter received the omount or ony port thereoftiti the dote
the amount or port thereof ond interest thereon is refuided, ottd the
interest pqyoble by the allottee to the promoter sholl be from the dote

-the 
ollottee defoults in poyment to the promoter till the iqte it ispoidi,

25. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., :1l.70o/o p.a, by the

Page 13 of 17
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22. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of inte ined by the legislature, is

reasonable and if the said ru to award the interest, it will
ensure uniform practice

23. Consequently, as Bank of India i.e.,

(in short, MCLR) as on

ibed rate of interest

will be marginal

24. The definition of te
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respondents/promoters which is the same as is being granted to the

complainant in case of delay possession charges.

26. On consideration of the documents available on record and submissions
made by the parties, the authority is satisfied that the respondents are in
contravention of the secrion 11(aJ(al of the Act by not handing over
possession by the due date as per the agreement dated 19.05.2014

executed between the parties. It is a matter of fact agreement

containing terms and condition rding the said unit was executed

between the parties on 19.0 the clause 26 ofthe agreement

dated 19.05.2 014 the possess t was to be handed over within
36 months from the ding plans or tion of
agreement whi of building plans was
18.06.2013 and

the due date is
t was 19.05.2014 so,

ent being later.
Therefore, the d nit comes out to be

19.05.2017. The pation cate of
the project by the co .02.2023, 1.2.04.2023 and
subsequently offered the p'

prescribed time, of the

ities as per
the agreement to hand over the possession within the stip period.
The authority is of the considered view that there is delay o

the respondents to offer of possession of the allotted

complainant as per the terms and conditions of the buyer,s

dated 19.05.2014 executed between the parties.

Accordingly, the non-compliance of the mandate contai

the part of

nit to the

agreement

in section

part of the

of execution of

27.

11(4)(a) read with proviso to section 18(1) of the Act on the

ge 14 of 77

Complaint No. 4552 of 2023
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respondents are established. As such, the allottee shall be paid, by the

promoter, interest for every month of delay from due date of possession

i.e., 79.05.2077 till offer of possession (75.04.2023) after obtaining

occupation certificate plus two months i.e., 15.06.2023 at prescribed rate

i.e., 11.10 % p.a. as per proviso to section 18(1) of the Act read with rule

15 ofthe rules.

The Authority observes that in the present complaint, it is evident that

Nimai Developers Private Limi executed the agreement with the

complainant and received towards the same, for which

receipts have been issued. Ad B Builders Private Limited holds

the requisite license pegffpog,trdlffiftr55lR tn view thereof, both Nimai

Developers Private Limited and'YB Builders private Limited are held

jointly and several

lt.

29.

Direct the resporFllls to ptrfi\fffth{aru}$r}ly ana iuegaily levied
interest of Rs. lq$P?fl-, lie{or$ti{fn)$gffnd delayed paymenr
charges as per demand letter dated 21,O4.2023.
In the present relie\$!$Q$nf; .$Sfq$rydf w.r.t rhe waive off of
interest, delayed paymdrQ@fl@$fo.ity is of the view that the

::H' HT'::'ffiIHFHHH".::Tffi # ;ffiJ
respondents/promoters which is the same rate of interest which the

promoter shall be Iiable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2 [za) of the Act. In view of the

same, the demand of interest on delayed payment shall be charged at
prescribed rate of 11.10% p.a.

iii. Direct the respondents to charge on the carpet area and to provide
a detailed break up ofsuper area and common area applicable and
allotted to the complainant.

Page 15 of 17
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30. As persection 19(1) ofAct of 2015, the allottee shall be entitled to obrain

information relating to sanctioned plans, layout plans along rvith

specifications approved by the competent authority or any such

information provided in this Act or the rules and regulations or any such

information relating to the agreement for sale executed between the

parties. Therefore, the respondents/ promoters are directed to provide

' I: :::ilXffi$:r"fi:r.HJtAM;::,I :T.;ff:'#

Complaint No. of 2023

the area calculation relating to super area, loading and carpet area to the

complainant.

iv. Direct the respondents to

31. The complainant is seeking a

Hon'ble Supreme Cou

titled as M/s Newtec

Ors. (supra), has

jurisdiction to d

H. Directions of the

32, Hence, the authori

directions under sectio

cast upon the promot(

that the adiudi

oned relief w.r.t. compensation.

al nos. 6745-67 49 of 2021

Ltd. V/s $tate ofup &

officer has exclusive

nd issues t e following

compliance o obligations

e authority

n cost of Rs. 1,50,000/-

n entrusted to t

e compensation.

cast upon the promoter as p

under section 34(Q:

paid by the complainant from due date of possession i.e., 19.OS.ZO|7

till offer of possession (15.04.2023) after obtaining occupation

certificate plus two months i.e., 75.06.2023 at prescribed rate i.e.,

11.10 % p.a. as per proviso to section 1.8[1) ofthe Act read with rule

15 ofthe rules.
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lv.

Complaint No. 4652 of 2023

A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal consequences

would follow.

The rate of interest chargeable from the allottees by the promoter, in

case of default shall be at the prescribed rate i.e., 11.100/o by the

respondents/promoters, which is the same rate of interest which the

promoter shall be liable to pay to the allottee, in case of default i.e.,

the delayed possession cha s per section 2(zal ofthe Act.

The respondents shall

which is not the part of

nything from the complainant,

Complaint as well as a disposed off accordingly.

File be consigned t

Dated: 23.05.2025
vt->)

iay Kuhar Goyal)
Member

Haryana Real Estate
Regulatory Authority,

agreement.

34.

HARERAGUTUSTAIN
GURUGRAM

,FI

w
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