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2 GURUGRAM Complaint No. 4651;2 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 4652 0f 2023
Date of filing complaint: 17.10.2023
Date of Decision: 23.05.2025

Rohtas Kumar
Address: - H. no. 713/22, Jhang Colony,
Rohtak-124001 Complainant

1. Nimai Developers Private Lim B
2. YB Builders Private Limited .

Address: SCO-304, 2 Floo,  SectorsZ Respondents
CORAM :
Shri Vijay Kumar Goy Member

i
APPEARANCE: |
Sh. Amit Sindhu Complainant
Sh. Sushil Yadav Re'?pondents

ORDER ‘
1. The present comlerAeR]EMlainant/al|lottee under
Section 31 of the R t e ion.a evelopment) Act, 2016 (in
short, the Act) reagmmug eal Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.
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Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

i
Sr. | Particulars Details |
No.
B Name of the project Nimai Place, Sector 114, Gurugram,
g . |
f’(,\: (e’ ?.

2.2012

4. |HRERA regi N ‘

registered

5. | Shop no. \ '

) “"-u

6. | Shop measuring (supe

'I’ % 0f 2018

page 19 of compliant]
- : DR Pe®
7 Date of execution ..‘ u} 19.0 A
agreement 'EP f mplamt]
GURLICE rﬂw
8. | Date of sanction of building]|18.06.2013
plans
9. Possession clause 26.

The developer shall offer
possession of the unit any time
within a period of 36 months
from the date of sanction of
building plans or date of
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execution of buyer’s agreement
whichever is later.

(Emphasis supplied)

|
[page 25 of complaint] I
|
|

10. | Due date of possession 19.05.2017

[Note: Calculated from the date of
buyer’s agreement as it is later]

|
11. | Basic Sale consideration _ o] 34,84,500/- !
eI ) |

‘. . 1 per buyer’s agreement at page

12,
he counsels
5 dated
13. 3
y)
14.
ng..35 of repl
A D PRy y]

A
Vo
B. Facts of the com]:@U R U G RA I\/]

3. The complainant has made the following submissions: -
I.  That the complainant had booked a commercial shop in the respondents
project namely “Nimai Place” situated in Sector 114 Gurugram, Haryana

and paid an booking amount of Rs 3,00,000/- on dated 01.02.2014 to the

respondents.

Il The respondents issued letter of allotment cum buyer’s agreement on

dated 19.05.2014 and the same was executed between the parties. The
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IV.

VL
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complainant allotted a commercial shop bearing no. 354, third floor,
having area of unit 606 sq. ft. for a total sale consideration of
Rs. 34,84,452/-.

That the complainant has paid an amount of Rs. 39,94,576/- to the
respondents till date. |

That even after passing a period of about 10 years from the date of
booking. The respondents issued a formal demand of Rs. 10,52,299/- on
dated 21.04.2023.

That the letter of allotmentsy der buyer’'s agreement has been
drafted in such a manner wh1 lcral for the respondents and pre-
judice to the interest o delay in handing over the
possession that in of allotment cum builder
buyer’s agreemen - itigned that in case of delay

the super area. i.e. 36

months from the datetof cution of letter’ of allotmenticum builder

by the developer at the comptunded quarterly interest rat¢ of 24% per

annum on the deHA /EMharges TPe aforesaid
condition is unilate Q.Tj T?U@Téh}a f\ﬁlons of REBA should be
read into the agre

That as per clause 26 of the allotment letter cum buyer’s agreement the
respondents were under an obligation to handover the physical
possession of the residential flat to the complainant within a} period of 36
months from the date of execution of buyer’s agreement. Th? said period
of 36 months is to be reckoned from 19th May 2014 i.e. when the buyer’s

|
agreement was executed between the parties. Thus, 36 months period

ended expired on 19th May 2017. |
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VIIL.

iii.

iv.

That now respondents are charging GST from complainant whereas the
delay in possession of the commercial shop is on the part of respondents,
and complainant is not liable to pay any GST, as the possession was to be
handover upto 19th September 2017, and implementation of GST across
the country was on 1st July 2017.

That since the respondents could not develop the project in time and

handover physical possession of the commercial shop with in time as

total amount pald i f -omplair  , ’.
from the due date of possess 'ual handing over of complete

and valid physi SS h . g
Direct the resp &;R Mitrarily and illegally

levied interes estoration cost and delayed
payment charge@%ﬁéyt@ A 1.04.2023.

Direct the respondents to charge on the carpet area and to provide
a detailed break up of super area and common area applicable and

allotted to the complainant.
Direct the respondents to reimburse litigation cost of Rs. 1,50,000 /-

5. On the date of hearing, the authority explained to the

respondents/promoters about the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or not

to plead guilty.
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D. Reply by the respondents

6. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.

I. That the complaint is neither maintainable nor tenable before this
Hon'ble Authority and is liable to be out-rightly dismissed. The builder
buyer agreement was executed between the complainant and the

respondents prior to the enactment of the Real Estate (Regulation and

cannot be enforced retrospéc iV

Il That there is no cause of action'toifileithe present complaint. The present

[IIl.  That the complainah;
IV. That the compla

parties in the event of any diSpute - s€ 57 of the apartment buyer's
agreement, and C ready reference of this
Hon' ble AuthorlﬁA ﬂ eﬂﬁ

V. That the compla a on 'ble At‘lthority with
clean hands anE \LEJ ng {A e sed and concealed the

material facts in the present complaint. The present compl:fint has been

filed by them maliciously with an ulterior motive and it is ﬂ10thing but a
sheer abuse of the process of law. The true and correct\ facts are as

follows: .

VL. That the respondents are reputed real estate company havjng immense

goodwill, comprised of law abiding and peace loving persons and has
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VIIIL.

IX.
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always believed in satisfaction of its customers. The respondents have
developed and delivered several prestigious projects in and around NCR
region such as Nimai Greens, Nimai Hills, and Nimai Arcade and in these
projects large number of families have already shifted after having taken
possession and Resident Welfare Associations have been formed which
are taking care of the day to day needs of the allottees of the respective
projects.

That the complainant, after checking the veracity of the project

A fg ram had applied for allotment of

0 ? pportunities, reminders,

as-failed to fulfil their promise

thus, with no fault on the part« s'fespondents. .

That the project HﬁnReEeMed by the respondents
company. Morezua' m ﬁmived the! occupation
certificate from ‘the’ Di nd Counrfpr Planning,

Chandigarh, Haryana, vide letter dated 10.02.2023. '

7. Copies of all the relevant documents have been filed and p!aced on the

E.

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions made
|

by the complainant.

Jurisdiction of the authority
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10.
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The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below,

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana, the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

A A D

authority has complete territorial unsdlctlon to deal with the present

] ’f A L

complaint.

EIl  Subject-matteri

Section 11(4)(a) of fhe'Z

responsible to the

at the promoter shall be
sale. Section 11(4)(a) is
reproduced as here

Section 11

(a) be responsible“for-allic ans:brht:es and functions
under the provisions of ‘this.Act.or-the ru[es and regulations made
thereunder orgto-th weragreement for sale, or to the
association of @llattees, as the.g till the onveyance of all the
apartments, plotsior-buildings, as semayibe, to the allottees, or the

common are ti mpetent authority,
S rm

Section 34-Functions of the Authority: |

34(f) of the Act provides to ensure compliance of the ob!igatt'+ns cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the uthority has

complete jurisdiction to decide the complaint regarding non-compliance of

|
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.

A
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F. Findings on the objections raised by respondents:

F.I Objection regarding jurisdiction of the complaint w.r.t the builder

buyer agreement executed prior to coming into force of the Act.

12. The respondents submitted that the complaint is neither maintainable nor
tenable and is liable to be outrightly dismissed as the buyer's agreement
was executed between the parties prior to the enactment of the Act and the
provision of the said Act cannot be applied retrospectively.

13.The authority is of the view that«the provisions of the Act are quasi

“.\‘-1 d o= =, ",
P T8 0 &;f .-,(\“\
St iy T
)|

the date of coming into force of thé"Act and

of the Act save the HAOR agreements-ma

and sellers. The salggenr’p h ﬁe l@l e landm?rk judgment
of Neelkamal Real %Lrj w’H l.Vt:md others. (W.P 2737
0f 2017) decided on 06.12.2017 and which provides as under:

“119.  Under the provisions of Section 18, the delay in handmg over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prr:or to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project a 1d declare
the same under Section 4. The RERA does not contemplate rewrmng of
contract between the flat purchaser and the promoter...

122. We have already discussed that above stated provisions of the RERA are
not retrospective in nature. They may to some extent belhavfng a

Page 9 of 17
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retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The Pprhament
is competent enough to legislate law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing
contractual rights between the parties in the larger public mteres!: We
do not have any doubt in our mind that the RERA has been framed in
the larger public interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select Committee,
which submitted its detailed reports.”

14. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate

Appellate Tribunal has observed -«u g

S

“34. Thus, keeping in view ouF 4 i
opinion that the prows

extent :n opemtton anda-l

0 e agreeme :S_IQLSQ_[_Q
0 Operation of the Act where the
'”t-; on. Hence in case of delay
Onehe s and conditions of the
\to the interest/delayed
erest as provm‘ed in Rule
id’ unreasonable rate of
r sale is liable to be

agreement forsalé ¢ z\.‘allqbee |

possession ¢harges on thereasa able

15 Of "f 2 € '

compensati

ignored.”
15. The agreements are*

! or the provisions which

have been abrogated by t is noted that the builder-

buyer agreements have bee executed inthe manner that there is no scope
left to the allottee es conta ned therein.
Therefore, the autHA(RERﬁharges p iyable under
various heads shall@)@@@ @Rg@e%rms and tondmons of
the agreement subject to the condition that the same are in accordance with
the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of any

other Act, rules and regulations made thereunder and are not unreasonable

or exorbitant in nature. Hence, in the light of above-mentioned reasons, the

contention of the respondents w.r.t. jurisdiction stands rejected.
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F.I

16.

37,

18.

Objection regarding complainant is in breach of agreement for non-
invocation of arbitration
The respondents submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the parties in the event
of any dispute.

The authority is of the opinion that the jurisdiction of the authority cannot
be fettered by the existence of an arbitration clause in the buyer’s
agreement as it may be noted tha,;,@gﬁ!kp{l 79 of the Act bars the jurisdiction

of civil courts about any mattersi “falls within the purview of this

authority, or the Real Estate.Appellate.’ ribunal. Thus, the intention to

addition to and not. ati other lay
the authority woul A R i ‘_':;_ '
e B

Findings on the relief sought by the complainant.
Direct the respondents to pay delayed possession charges on the
total amount paid by the complainant at prevailing rate of interest
from the due date of possession till actual handing over of complete
and valid physical possession.
The complainant intends to continue with the project and is seeking delay
possession charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under.

ﬁ/ Page 11 of 17
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19.

20.

21.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

As per clause 26 of the agreement provides for handing over of

possession and is reproduced below:

'ﬂ":.

Clause 26 'z

The developer shall offeripos in of the unit any time within a
period of 36 months front'the'date of sanction of building plans or
date of execution of bu 2ement whichever is later subject
to force majeure cir [ire earthquake, flood,
civil commotion, st acts, sabotage, or
general short acilities

Due date of hand possession clause 26 of

plans was 18.06.2013 and.the a*execution of agre%ement was

19.05.2014 so, thH : a Hhe date oli* agreement
being later. Theref he f the unit comes out to

be19.05.2017. (| | ? U G F?/_\ |

Admissibility of delay possession charges at prescﬁHed rate of
interest: The complainant is seeking delay possession chargles in terms
of proviso to section 18 of the Act which provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handiing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:
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23.

24.

29,
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Rule 15. Prescribed rate of interest- [Proviso to section 12, #ection
18 and sub-section (4) and subsection (7) of section 1 9]

(1)  For the purpose of proviso to section 12; section 18: aq;ld sub-
sections (4) and (7) of section 19, the “interest at the rate pres:m'bed e
shall be the State Bank of India highest marginal cost of lending rate
+2%.: '
Provided that in case the State Bank of India marginal cost of iending
rate (MCLR) is not in use, it shall be replaced by such benchmark J!ending
rates which the State Bank of India may fix from time to time for lending
to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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Consequently, as

datei.e., 23.05.202!

ate (in short, MCLR) as on
fescribed raqle of interest
0% per ani%um.

_ section 2(za) of the Act
provides that the ratéof'inf re st-ehargeable ttee by the

promoter, in case of default erest which

the promoter shalﬂlﬁ dR)EeMn case of default. The
relevant section is reproduced below:
“(za) "in rereéw R @.@EQSMQA.’J}? the promoter or
e, |

the allottee, as the case may
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;
(ii)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate ie, 11.10% p.alL by the
|

A
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26.

27.
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respondents/promoters which is the same as is being granted to the
complainant in case of delay possession charges.

On consideration of the documents available on record and submissions
made by the parties, the authority is satisfied that the respondents are in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement datedi19.05.2014
executed between the parties. It is a matter of fact that agreement

containing terms and condition egarding the said unit was executed

14 Aspér the clause 26 of the agreement
o, 'r_f,

of theunit was to be handed over within

of building plans was
ent was 19.05.2014 so,
greement being later.

unit comes out to be

subsequently offered the

respondents have H ArR E SesSion 0! unit within
prescribed time. m M failure of the
respondents/ pro gﬁ Mx‘esponsibiliﬁes as per

the agreement to hand over the possession within the stlpulated period.

2023. The

The authority is of the considered view that there is delay on the part of
the respondents to offer of possession of the allotted umt to the
complainant as per the terms and conditions of the buyer’s agreement
dated 19.05.2014 executed between the parties.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with proviso to section 18(1) of the Act on the part of the

Page 14 of 17
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28.

29.

iii.

GURUGRAM Complaint No. 465;,2 of 2023

respondents are established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e, 19.05.2017 till offer of possession (15.04.2023) after obtaining

_occupation certificate plus two months i.e., 15.06.2023 at prescribed rate

i.e, 11.10 % p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules.
The Authority observes that in the present complaint, it is evident that

Nimai Developers Private Limited executed the agreement with the

Direct the respondents to waive off the arbitrarily and illegally levied

interest of Rs. 10,52,299/-, restoration gost and delayéd payment
charges as per demanc ' 04.2(

it Cha Authority is of the view that the
rate of interest ch blefr ees by.the promoter, in case of
default shall be H e ‘ i.e, 11.10% by the

respondents/ProrqﬁférW' m:ﬁtnﬂof interest which the

promoter shall be Tl%le to pay the allottees, ir\{ case of def%ault i.e., the
delayed possession charges as per section 2(za) of the Act. In view of the
same, the demand of interest on delayed payment shall be charged at
prescribed rate of 11.10% p.a.

Direct the respondents to charge on the carpet area and to provide

a detailed break up of super area and common area applicable and

allotted to the complainant.
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30. As per section 19(1) of Act of 2016, the allottee shall be entitled to obtain

information relating to sanctioned plans, layout plans along with
specifications approved by the competent authority or any such
information provided in this Act or the rules and regulations or any such
information relating to the agreement for sale executed between the
parties. Therefore, the respondents/ promoters are directed to provide

the area calculation relating to super area, loading and carpet area to the

complainant.

iv.
31.

32.

cast upon the promoter

under section 34(

inction entrusted to ti'}e authority

ERA™™

i. The respond interest at the prescribed
rate i.e. 11. 1:@1‘21}{ GMMf delay ori the amount
paid by the complainant from due date of possession i. e4 19.05.2017
till offer of possession (15.04.2023) after obtalnmg occupation

|
certificate plus two months i.e., 15.06.2023 at prescribed rate i.e.,

11.10 % p.a. as per proviso to section 18(1) of the Act re!pad with rule
15 of the rules. |

A
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ii. A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal consequences

would follow.
iii. ~The rate of interest chargeable from the allottees by the

case of default shall be at the prescribed rate i.e., 11

promoter, in

.10% by the

respondents/promoters, which is the same rate of interest which the

promoter shall be liable to pay to the allottee, in case of default i.e.,

the delayed possession charges as per section 2(za) of t

Membe
Haryana Real

GURUGRAM

e Act.

[N —=—

Goyal)
r
Estate

Regulatory Authority,

HARERA "™
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