HARERA Complaint No. 2182 of 2024
& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 2182 of 2024
Date of decision:- 28.05.2025

1. Rekha Sharma

2. Pallavi Sharma

(Through Power Of Attorney Mr. Ra]ender Sharma)

R/0: RTDC Road, Lalbag,
Nathdwara, Rajsamand,

Rajasthan-313301. WA [(ATIRG o Complainants

Versus

M/s. Anand Divine Developers Private Limited
Regd. office: 711/92, Deepall Nehru Place, \ Respondent
NewDelhi-110019. 3

CORAM: !

Shri Ashok Sangwan : ‘ Member
APPEARANCE:

Seema (Advocate) Complainants
Harshit Batra (Advocate) Respondent

ORDER

1. The present complaint dated 04.06.2024 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation and

iy
Page 1 of 27



2B GURUGRAM

Complaint No. 2182 of 2024

Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11(4)(a) of the Act wherein itis inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, thgdgtalflgsnpf sale consideration, the amount
VR

paid by the complainant, dai;gzéofggf;‘gppsed"h@nding over the possession

and delay period, if any, have beéndetalled in'the following tabular form:

S. No. | Heads Information
1. Name and location of the | “ATS Triump? Sector 104, Village-
project | R Dhanwapur, Gurugram
Z Nature of the project . Group hnusing”éolony
3. Project area | 14.093 acres
4 | DTCP License }630f2011 dated 16.07.2011 valid til
] L Flso7 BB /
10 of 2012 dated 03.02.2012 valid til
02.02.2020
Name of the licensee M/s Great Value HPL Infratech
Private Limited
M/s Kaanha Infrastructure private
Limited
5. Date of execution of 08.02.2014
Buyer's Agreement (As on page no. 26 of complaint)
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6. Unit no.

2101, Floor-10t, Tower /Building
No.-2nd

(As on page no. 27 of complaint)

7 Super Area

2290 sq.ft.
(As on page no. 28 of complaint)

8. Possession clause

i, ! 1farce _.mmajeure events as stipulated

'L» ES!X) months with a grace period of 6 (six)

: FEESJand Bt;her charges as stipulated herein
) T rrray be demanded by the Company

| actual startof construction shall be the date

As per clause 18 of the agreement: Time
of handing over possession

Barring unforeseen circumstances and

Hﬂn‘er possession of the said apartment
qposed to be, offered by the company to

e

e af?ottee within a period of 36(Thirty

months @om the date of actual start of
‘the constructmn of a particular Tower
&Budg%ylg in wﬁwh the registration for
.a(lofment is que, such date shall
ﬁeremaﬁer referred to as “Stipulated date”,
subject always to tiemly payment of all
amounts including the Basic Sale Price,
EDC/IDC, IEMS; Stamp Duty, Registration

from amg to,timeiin this regard. The date of

on which the foundation of the particular
Building Jin ' which' the said Apartment is
allotted shall be laid as per the certification
by the Company’s Architect/Engineer-in-
charge of the Complex and the said
certification shall be final and binding on
the Allottee.

[Emphasis supplied]
(As on page no. 37 of complaint)
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Due date of delivery of 20.01.2017

possession [Calculated 36 months from
20.07.2013 plus 6 months]
10. | Total consideration Rs.1,33,59,000/-

(As on page no. 29 of complaint)

11. | Total amount paid by the | Rs.1,53,85,660/-

complainant

12. | Occupation Certificate 28.05.2019

13. | Offer of possession 30.05.2019

(As on page no. 73 of complaint)

B.

Facts of the complaint:

3. The complainants havemade the; ;Eiildmﬁﬁg suBmESSions in the complaint:

L.

IL.

That complainants are aggrieééd llili?)ttégs who I'had booked Flat no.

2101 on the 10th Fleor in Tower No. 2 (Flat) of the "ATS Triumph"
project (Project) located at DW@I’ka Expr§ssway, Sector 104, Gurugram,

Haryana on 31.01. 2013 The possessmn of the said apartment was
proposed to be offered by the company to the allottee within a period of
36 months with a grace perlpd of 06 months from the date of actual start
of construction of the particﬁlar tower inwhich unit is situated. The date
of actual start of constructiori. shall'be the date on which the foundation
of that particular building in which the said apartment is allotted shall
be laid. Respondent delayed the possession of the apartment by more
than 07 years, in contravention of the terms and conditions of the
agreement as well as understanding between the parties.

As per Clause 18 of the Agreement, the possession of the flat was to be

handed over to the complainants within a period of 36 months with a
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grace period of 06 months from the date of the start of the construction
of the tower in which the unit is located, with the only condition being
timely payment of dues by the complainant.

That the complainant received the “Offer of Possession” on 30.05.2019
requesting to clear the entire outstanding dues on or before 21.06.2019
and informing that the respondent will take approximately 90 days to
complete the apartment on receipt of entire payment including TDS and
a written request for final flmshi,ng The complainant cleared all the
outstanding dues within the trméspeoﬁ"ed in the letter.

Upon the payment of the aforesald amount the payment obligations of
the complainant prior to grant of poS§e551on, as provided under the
Agreement, stood satisfied. “I‘ho‘ugh the ‘complainant made all the
payments, the respondent has failed to deliver possession of the flat as
per the promised timeline of approximately 90 days as mentioned in the
letter of offer of posSessio . The complainant repeatedly followed up
with the respondent's ofﬁcx Is regarding t’he status of their flat.

From the aforesaid, it is ewdent that thé complainants have made
payment of all amounts to the respondent underthe Agreement, and are
thus, in cornpllance w1th all. of thém obligations thereunder.
However, the respondent ‘has failed in'its obligation to deliver
possession of the flat to the coﬁloloinant within the time frame.

The complainant have also discovered that the apartment whose
possession has been delivered by the respondent suffer from the
following deficiencies/ discrepancies:

i. The parking lot area is not compliant with the extant regulations
enacted by the State of Haryana in this regard.

ii. The specifications of the sanitary fixtures are not as per agreement;
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VILIn view of the above, it is evident that the respondent has delayed the

VIIL

delivery of possession of the unit to the complainant, contrary to the
terms and conditions of the Agreement. The delay caused by the
respondent in handing over the possession of the flat has caused
considerable financial hardship, harassment and mental distress to the
complainant, who has invested their life savings in the project.

Accordingly, the complainant is filing the present complaint seeking
interest for the delay in , handing . over possession as well as
compensation for failure to 'conipljr with the terms of the Agreement.
The cause of action for the present complalnt first arose on 08.02.2017,
when the possession was not; granted by the respondent The cause of
action thereafter arose on 08 082019 and 0n§21 06.2019 when the
respondent yet agam filed to offer possession to the complainant. The
cause of action has continued till the date of filing of the complaint as
the complainant have not been given possessiennf the apartment nor
any intimation has be_en given by the -reep.oﬁdent regarding offer of

. 7
possession. .

C. Relief sought by the complainants:

4. The complainants have sought %ol'lbwin_-g relief(s):-

I.

Direct the resporident to handover possession of the unit to the
complainants, complete in all respects and in conformity with Buyer’s
Agreement with all the additional facilities and as per the quality
standards promised and execute all necessary and required documents
in respect of the said apartment in favour of the complainant in time

bound manner.
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Direct the respondent to make payment of interest for delay in handing
over possession at 18% per annum.

Direct the respondent to execute and register the Conveyance deed in
favour of the complainants.

Direct the respondent to refrain from charging advanced maintenance
charges.

Direct the respondent to refrain from charging holding charges.

Reply filed on behalf of respondent:.

5. Therespondent has made the following submissions:

L.

IL.

I11.

That the complainants\__apérogghpd@_ the“‘respondent and expressed
interest in applying of anapa?tment/ﬂat in 'R;egéi.ﬂdential Group Housing
developed by the respondent known as “ATS Tffumph” situated in Sector
104, Gurugram, Haryana The prolect has llcenses bearmg no. 63 of 2011
dated 16.07.2011 and.10 of 2012 dated 03. 02 2012 That the building
plan for the project was.approved on 16.12—,2911.86

That the complainants applie(i to the respondent for allotment of the unit.
Pursuant thereto residential flat bearmg no. 2101 on 10t Floor, Tower 2
with 2 car parking spaces admeasurmg super area 2290 sq. ft. (tentative
area). The complamants represented to the respondent that he shall
remit every instalment on time as per the payment schedule. The
respondent had no reason to suspect the bonafide of the complainants
and proceeded to allot the unit in question in their favor.

Thereafter, a Buyer’s Agreement dated 08.02.2014 was executed
between the complainants and the respondent. As per clause 18 of the
Agreement, the due date of possession was subject to the allottee having

made all the payment and force majeure circumstances. That being a
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relationship, reciprocal promises are bound to be

maintained. The relevant para of the Agreement is reiterated below:

Clause 18 of the Agreement

18. Time of Handing Over Possession:

Barring unforeseen circumstances and Force Majeure events as
stipulated hereunder, the possession of the said Apartment is
proposed to be, offered by the Company to the Allottee within
a period 36 (Thirty Six) months with a grace period of 6 (six)
months from the date of actual start of the construction of a
particular Tower Building in which the registration for
allotment is made, such date shall hereinafter referred to as
Stipulated date!, subject always to timely payment of all
amounts Including d;he Basic Sale Price, EDC/IDC, IFMS, Stamp
Duty, Registration Fees and, Other Charges as stipulated
herein or as mgybe*d’egmnded by the Company from time to
time in this regard The date of actual start of construction shall
be the date-on which the foundation of the particular Building in
which the said Apartment “is allotted shall be laid as per
certification by the Company's Architect/Engineer-in-charge of the
Complex and the said certification shall be final and binding on the
Allottee.

IV. That the construcﬁon inthe tower of the complamants started on

20.07.2013 Thus, the proposed due date of possessmn comes out to be

20.01.2017. It is submitted tha_t the grace period of 6 months cannot be

excluded and is liable to be included. -~

V. Furthermore, the offer of possesmon was also sub]ect to the incidence of

VL

force majeure circumstances under clause 22 of the Agreement. That the

construction and development of the project was deeply affected by such

circumstances which are beyond the control of the respondent.

That the development and implementation of the project have been

hindered on account of several orders/directions passed by various

authorities/forums/courts, before passing of the subjective due date of

offer of possession. They have been delineated hereinbelow:

Page 8 of 27

V



ir{e

8 HARERA

Complaint No. 2182 of 2024

GURUGRAM

crushem .hot.... miix.

plants, etc. with effect |.

from 07:11:2017 till
further notice. |

_ £ = |
o " Wi i
; ;

S.-No. Date of Directions Period  Of | | Comments
Order ; Restriction
: 8% Noy, National Green | 8% Nov, 2016 The bar
2016 Tribunal had directed | to 15t Noy, imposed by
all brick kilns | 2016 Tribunal was
operating in NCR, absolute. The
Delhi  would  be order had
prohibited from completely
working for a period stopped
0f 2016 one week from construction
the date of passing of activity.
the order. It had also
been directed that no
construction activity
would be permitted
for a period of one
week from the date of
order.

& 07.11.2017 Environment 90days | The bar for
? Pollution (Prevention the closure of
7= |Land | Control stone crushers
4! . Author:!.y) had | simply put an
\? directed ghe d’o.su& of | f ) end to the

“all bnck kilns, stohes —:7,#__3».- ) construction

activity as in
the absence of
crushed
Stones
bricks
carrying on of
construction
were simply
not feasible.
The
respondent
eventually
ended
locating
alternatives
with the
intent of
expeditiously
concluding

and

up
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|
b
!
1

T

g

construction
activities but
the previous
period of 90
days was
consumed in
doing so. The
said  period
ought to be
excluded
while
computing
the alleged
delay
attributed to
the
Respondent
by the
Complainant.
It is pertinent
to  mention
that the
aforesaid bar
stands in force
regarding
brick kilns till
date is evident
from orders
dated
21.12.2019
and
30.01.2020.

9 Nov 2017
and 17% Nov,
2017

National | Green

Tribunal has passed |

the said order dated
9th Nov, 2017
completely

prohibiting the

carrying on  of

construction by any
person, private, or
government authority
in NCR till the next
date of hearing. (17t

9days | On account of
passing of the
aforesaid
order, no
construction
activity could
have been
legally
carried out by
the
Respondent.
Accordingly,

v
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of Nov, 2017). By construction
virtue of the said activity  has
order, NGT had only been
permitted the completely
competition of stopped
interior during  this
finishing/interior period.
work of projects. The
order dated 9% Nov,
17 was vacated vide
order dated 17t Nov,
17. e
Notification | Haryana = State | 01.11.2018 to | 11days | All
HSPC Pollution - Contm! 10.11.2018 construction
B/MS/2018/2 | Board " = activities
939-52 dated 1 involving
29.10.2018 d A v N excavation,
Flwg tigz civil
g4 7 N\ construction
y .| (excluding
“ internal
- ' L | finishing/wor
fh;; '\l B _ \J S § k where no
AW IE | - g &) construction
Vil &/ material s
. : P 4 used) to
. 2 remain closed
in Delhi and
TR A other =~ NCR
% o .t 1“:& Districts from
- November
'l M IZACNNYANR / 01.10.2018
Notification .| DELHI. " POLLUTION | /24-12-2018 to | 3days | Construction
DPCC/PA to | CONTROL 26-12-2018 activities in
MS/2018/791 | COMMITTEE Delhi,
9-7954 dated Faridabad,
24-12-2018 Gurugram,
Ghaziabad
and Noida to
remain closed
till December
262018
Direction Environment 01.11.2019 to | 6days | Construction
dated Pollution (Prevention | 05.11.2019 activities in
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01.11.2019 and Control) Delhi,
bearing  no. | Authority for Faridabad,
EPCAR/2019/ | National Capital Gurugram,
L—53 Region Ghaziabad,
Noida and
Greater Noida
to remain
closed till
morning  of
November 5,
2019 (current
- ban on
RS construction
was only 6 PM
to 6 AM and
this is new
extended to be
complete
banned till
Monday,
November 5,
20169,

xxxxxxx

: B -
| morning)

» .
-

<
7 01.11.2018 3 | o1 ?@9 to | 4days | This was in
y Faffutron (Pr'éven%on k 511.2019 addition  to
and Controly | .~ =~ the  partial
Aurhomy, NCR vide ban on
its .. notification construction
bearm,g —~ 4% - by the EPCA
| r/2019/1-5: dated| B /1 vide its
01 11.2019 converted| . . notification
the pam__al ban-of 12.| _ bearing  no.
hours itq a complete | | EPCA-
ban R/2019/L-49
dated
25.10.2019
banned
construction
activity in
NCR  during
night hours (6
pm to 6 am)
from
26.10.2019 to

%
=
if

———
=
LR
e
\D
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30.10.2019
which  was
later on
converted to
by
04.11.2019 The Hon'’ble Supreme | 04.11.2019 - | 103 These  bans
Court of India vide its | 14.02.2020 days forced the
order dated migrant
04.11.2019 passed in labourers to
writ petition bearing return to their
no. 13029/1985 titled native
as “MC Mehta vs. towns/states/
Union  of - India” villages
comp!etebz banned m‘? creating an
constm@ﬁamammges acute
in Delhi- NC& “which, | shortage  of
_resmqtlon w&s partfy “ labourers in
omO&ﬁE@ vm'e ‘order | the NCR
dated 09.12.2019 and |~ '\ Region. Due to
was completely lifted ‘E the said
by  the  Hon'ble . shortage the
: Supremé' Court vide Construction
Ty :.gts Al org‘er . dated ™N activity could
\? 14 0%2020 ' | ¥ b not resume at
\ N V.O/ full  throttle
Ry 4 even after the
:s& lifting of ban
— = by the Hon’ble
G . :. % Apex Court
11102019 | Commission 11.102019 to | 81days
| Municipal 31.12.2019
Corporation
Gurugram issued
direction to issue
Challan for
Construction
Activities and lodging
of FIR from 11t
October to 31+
December, 2019 as per
the direction issued by
the chairman of EPCA
vide | letter EPCA-
v
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R/2019/L-42 dated
October 09, 2019.

Total days 314
days

VIL.

VIIL

That additionally, even before the normalcy could resume, the world was
hit by the Covid-19 pandemic. That the covid-19 pandemic resulted in
serious challenges to the project with no available labourers, contractors
etc. for the construction of the project. Despite, after above stated
obstructions, the nation was yé"t‘ agamhlt by the second wave of Covid-
19 pandemic and again all :\tﬂew_;aéz‘gi\_zjj;i_e%sﬁ;}.j ;he real estate sector were
forced to stop. Thr Hgi'yané'Rﬁe‘:éil_',E.st’aiéé:ilreg*uféitqify Authority, Gurugram
granted 6 months extension for all ongoing projeétéivide Order/Direction
dated 26th of May, 2020 on account of 1st wave of COVID-19 Pandemic.
The said lockdown was imposed in March 2020 and continued for around
three months. As such extension of only six‘m(.‘)‘ﬁt}'ls was granted against
three months of lockdown. |

That the responden; agplied foggﬁ*cezfﬁp@tign Certéﬁcate in respect of the
unit on 30.01.2016 and the same Wwas thereafter issued on 28.05.2019. It
is pertinent to note that once an application for grant of Occupation
Certificate is submitted for Iapproval in the office of the concerned
statutory authority, the respondent ceases to have any control over the
same. That the construction of the unit was completed and Occupation
Certificate was obtained thereafter, the complainants were offered
possession of the unit in question through letter of offer of possession
dated 30.05.2019.
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IX. That the complainants were called upon to remit balance payment

including delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to the complainants. It is pertinent to note that multiple emails
were sent to the complainants in regard to handing over the possession
of the said unit but all requests, reminders fell on deaf ears of the
complainants.

X. That it is an established principle of law that the law assists those who
are vigilant to protect their fights. The Doctrine of Delay and Latches
provides that all claims should be “brought before the respective
courts/forums within reaso:nab'l;gé‘; time frame and no litigant who
approached court/forum belated'l'y withoﬁ%-;ny justifiable explanation
should be allowed to seek benefit of his negligence, similar genesis flows
from the provisions of Limitaﬁfion Act, 1963. Hehée, the cause of action, if
any, came to an end on the receipt of Ocdilpation- Certificate. However,
after the offer of possession, the tompla"inénts did not press for the
payment of delay possession charges and iﬁt“.was only after 4 years 11
months and 14 days that the-present complaint was filed as an
afterthought. The complainants had been sleeping on his rights for years
and hence, no equity can be granted in favour of the complainants in such

a circumstance.

Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

parties.

F. Jurisdiction of the authority:
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7. The Authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

F.1 Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated inqui:u’g_rarh:’ In the present case, the project
in question is situated withinlt{xeuplanning aréa of Gurugram district.

Therefore, this authority has compgéte‘iergéibrial jurisdiction to deal with

e

-.':g\m T

the present complaint. '
F.1I Subject matter jurisdiction
Section 11(4)(a) of :;jtpfe: Act, 2016 grovidegg_*ghat the promoter shall be
responsible to the all%qffee-a.s.jper'- agi'eemen-t.f;}r- salé. Section 11(4)(a) is
reproduced as hereunder: °

Section 11(4)(a) |

: o o i o '_ e e
Be responsible for Q:H obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement: for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to the allottee, or the common areas to the association of

allottee or the competent authority, as the case may be;

11. So, in view of the provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a

later stage.

Findings on objections raised by the respondent

Objection regarding delay due to force majeure circumstances

12. The respondent has raised a contention that the construction of the project

was delayed due to force majeure conditions such as various orders
passed by the Hon’ble Punjab a-ndf Haryana High court, Hon’ble NGT,
shortage of labour, demonetisation, outbreak of Covid-19 pandemic,
notification of the Haryana State Pollution Control Board, Delhi Pollution
Control Committee, Dlrectxbns 1ssued by the Environmental
Pollution(Prevention and Control) Authorlty for NCR, Orders passed by
Hon’ble Supreme Court of India. Smce there yers circumstances beyond
the control of resptmdent S0 takmg into &conmderatlon the above-
mentioned facts, the responderllt be allowed the period during which his
construction activities came to stand still, and the said period be excluded
while calculating the due date. In the present case, the ‘Builder Buyer
Agreement was execﬁted between the parties on 08.02.2014. As per clause
18 of the Agreement dated 08.02.2014, the aue date for offer of possession
of the unit was within a period of 36 months from the date of actual start
of the construction of the tower in which the unit is situated along with a
grace period of six months. The date of start of construction of the tower
in which the unit is situated is 20.07.2013 (as per respondent’s

submissions), the due date is calculated 36 months from the date of
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constructioni.e., 20.07.2016. A grace period of six months over and above
the said period was agreed between the parties, the same being
unqualified is granted to the respondents. Thus, the due date of possession

comes out to be 20.01.2017.

13. The respondent no.1 have submitted that due to various orders of the

H.

Authorities and court, the construction activities came to standstill. The
Authority observes that though§ there have been various orders issued to
curb the environment pollution, shqrtag_q of labour etc but these were for
a short period of time and ar;a the events happening every year. The
respondents were very much% a\(;.?are_ Bf tiiesé' event and thus, the
promoter/ respondent cannot be given any leniency based on the
aforesaid reasons. The respondent no.1 has furthgr stated that due to the
outbreak of Covid-19 .tl"le project was stalled. The»Authority is of the view
that the Authority through notification no. 9/3-2020 dated 26.05.2020,
had already provided a six months extensiori for projects with completion
dates on or after 25.05.2020, the'due date of ppésession in the present
case is much before the above mentioned timeline. Thus, no relief in lieu
of covid-19 is granted to the respondent. Therefore, the due date of

handing over possession was 20.01.2017.

Findings on the relief sought by the complainants.

H.I Direct the respondent to handover possession of the unit to the

complainants, complete in all respects and in conformity with
Buyer’s Agreement with all the additional facilities and as per the
quality standards promised and execute all necessary and required
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documents in respect of the said apartment in favour of the
complainant in time bound manner.

H.IT Direct the respondent to make payment of interest for delay in
handing over possession at 18% per annum.

14. The above said reliefs are interconnected, thus are being dealt together. In

the present complaint, the complainants booked a unit bearing no. 2101
on 10* floor in Tower-2n in the project “ATS Triump” situated in Sector
104 of the respondent for a sale consideration of Rs.1,33,59,000/- and
they have paid a sum of Rs.1,53-,8'5,660/— till date. The Builder Buyer
Agreement dated 08.02.2014 was executed between the complainants and
respondent. As per clause 18 of the Agreement dated 08.02.2014,
respondent was obligated to handover the possession of the unit to the
complainants within a period of 36 months from the date of start of
construction of the tower in which the unit is situated, alongwith a grace
period of six months. Thus, the due date of possession comes out to be
20.01.2017. The Occupation Certiﬁcate for the project has been obtained
by the respondents from the competent authorlty on 28.05.2019 and
thereafter, offered possession of the .unit. to the complainants on

30.05.2019.

15. The Authority is of the view that the Builder Buyer Agreement dated
08.02.2014 was signed by the complainants and the respondent. The
complainants intend to continue with the project and are seeking delay
possession charges interest on the amount paid. Proviso to section 18
provides that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of
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delay, till the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building. -
(a)  in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified therein;
or
(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this
Act or for any other reason,
he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest atsuch rate asmay | be prescribed in this
behalf including compensaﬁon in the manner as provided under
this Act: A
Provided that where an aﬂotree does not intend to withdraw from
the project, ‘he shall be paid, by the promaoter, interest for every
month of delay, till the handing over ofthe possession, at such rate
as may be prescribed.”

(Emphasis supplied)

17. Due date of possessmn and admiSSIbllity ofgrace period: As per clause
18 of the agreement dated 08 02 2014, the possessxon of the allotted unit
was supposed to be offered within a period of 36 months from the date of
start of construction of the tower wherein the unit of the complainants is
situated. Further, a unqualiﬁe&-'grace period of 6 months is granted to the
respondent over and above the said period. The date of start of
construction of the tower wherein the unit of the complainants’ is situated
is 20.07.2013. Hence, the due date comes out to be 20.01.2017 including

grace period of 6 months, being unqualified.
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18. Payment of delay possession charges at prescribed rate of interest:

The complainants are seeking delay possession charges at the prescribed
rate of interest. Proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose. of proviso to section 12; section 18; and sub-
sections (4) and [Z;J of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from nme to time for Jer;dmg to the general public.

19. The legislature in its'\wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said ru'l? is ff)lIQWedi to award the interest, it will

ensure uniform practicein all the cases.

20. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,

the marginal cost of lending rate (in short, MCLR) as on date ie,
28.05.2025 is 9.10%. Accordingly, the prescribed rate of interest will be

marginal cost of lending rate +2% i.e., 11.10%.

21. The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
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promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
(ii)  theinterest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof
till the date the amaunt or part thereof and interest thereon is
refunded, and the._interest payable by the allottee to the
promoter shall be from the dlate theallottee defaults in payment
to the promoter: nn the dateitis pa;d N
22. Therefore, interest on the delay payments frem the complainants shall be
charged at the prescribed rate i.e,, 11.10% by the respondent/promoter
which is the same as is being granted to themin case of delayed possession

charges.

23. On consideration of the.documénts available “{;n record and submissions
made by the parties regarding 'contraventio.n as per provisions of the Act,
the Authority is satigﬁed that ]-th%%i:esﬁogdgnt 1sm contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of clause 18 of the agreement dated
08.02.2014, the possession of the subject unit was to be delivered within
stipulated time schedule i.e., by 20.01.2017. However, the occupation
certificate has been received by respondent from the competent
authorities on 28.05.2019 and the offer of possession has been made to

the complainants on 30.05.2019.
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24. The Authority is of considered view that there is delay on the part of the

respondents to offer of possession of the allotted unit to the complainants
as per the terms and conditions of the agreement dated 08.02.2013.
Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period.

25. Accordingly, the non-compliance of-.-t'he mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent/promoter is establishe.d.- As such, the allottees shall be paid by
the promoters interest for eve{;xégmp.m‘:h 'of.»qe;_l_%é from the due date of
possession i.e,, 20.01.2017 till the date of valid offer of possession plus 2
months after obtaining occupation certiﬁqq_te from the competent
authority or actual handing over of'_.posses_sien, whichever is earlier; at
prescribed rate i.e., 11.10% p.a.asper proviso to section 18(1) of the Act

read with rule 15 of the rules.

26. The complainants have apprised the Auth.origt}&;f the fact that despite offer
of possession being made in 2019 after obtaining the Occupation
certificate, the unit is still not complete and the possession has not been
handed over to the complainants till date, even after passing of more than
five years from the date of offer of possession. The Authority directs the
respondent to handover possession of the unit to the complainants within

30 days of this order.
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H.III Direct the respondent to execute and register the Conveyance deed
in favour of the complainants.
27. The respondent is directed to execute Conveyance Deed in favour of the

complainant in terms of section 17(1) of the Act of 2016 on payment of

stamp duty and registration charges as applicable, within 60 days of the

order.

H.IV Direct the respondent to refrain from charging holding charges.

28. The Hon'ble NCDRC in its order dated 03:01.2020 in case titled as Capital
Greens Flat Buyer Association and Ors. Vs. DLF Universal Ltd.,
Consumer case no. 351 of 2015 heLd as Imcler

“36. It transpired durmg theqcour;éé of argumeats that the OP has demanded
holding charges and maintenance cha'fges from' the. allottees. As far as maintenance
charges are concerned, the same should be paid by the allottee from the date the
possession is offered to him unless he was prevented from taking possession solely
on account of the OP insisting upon execution of the Indemnity- cumUndertaking in
the format prescribed.by it for the purpose. If maintenance charges for a particular
period have been waived by the developer, the allottee shall also be entitled to such
a waiver. As far as !E;;Jldmg charges are concerned, the developer having received
the sale consideration has nothing to lose by holding \possession of the allotted flat
except that it would be required to maintain the apartment. Therefore, the holding
charges will not be payable to the developer. Even in a case where the possession
has been delayed on account of the allottee Having not paid the entire sale
consideration, the developer shall'not-be-entitled to any holding charges though it
would be entitled to interest for the pepod t:he £ayment is delayed.” (Emphasis
supplied) 133. i a4

29. The said judgment of Hon'ble NCDRC was also upheld by the Hon'ble
Supreme Court vide its judgement dated 14.12.2020 passed in the civil
appeal filed by DLF against the order of Hon'ble NCDRC (supra). The
authority earlier, in view of the provisions of the rules in a lot of
complaints decided in favour of promoters that holding charges are

payable by the allottee.
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30. However, in the light of the recent judgement of the Hon’ble NCDRC and

Hon’ble Apex Court (supra), the Authority concurring with the view taken
therein decides that a developer/ promoter/ builder cannot levy holding
charges on a homebuyer/ allottee as it does not suffer any loss on account
of the allottee taking possession at a later date even due to an ongoing
court case. 134. As far as holding charges are concerned, the developer
having received the sale considerg_i;__ion has nothing to lose by holding
possession of the allotted flat exc;eptthatlt would be required to maintain
the apartment. Therefore, the hoxl.di;l;g. tharge_s will not be payable to the
developer. Even in a case where the possessio‘n has been delayed on
account of the allottee havmg not pald the entlre sale consideration, the
developer shall not be entitled to any hoidmg charges though it would be

entitled to interest for the period the payment is delayed.

.
.
6%
LY £
& (‘9’

H.V. Direct the respondent to refram from chargmg advance maintenance
charges.

31. The respondent is right in demanding advance maintenance charges at the
rates’ prescribed in the builder buyer’s agreement at the time of offer of
possession. However, the respondent shall not demand the advance
maintenance charges for more than one year from the allottee even in
those cases wherein no specific clause has been prescribed in the

agreement or where the AMC has been demanded for more than a year.
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I. Directions of the authority

32. Hence, the Authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
casted upon the promoters as per the functions entrusted to the authority

under section 34(f):

i. The respondent/promoter is dlrec;gd to pay interest at the prescribed
rate of 11.10% p.a. for every month d-f':déléy from due date of possession
i.e., 20.01.2017 till the déte'oi’- v‘élj_i,d 'o__ffgr of possession plus 2 months
after obtaining occupation certificate from the competent authority or
actual handing over of 'possession, whichever §s g%rlier; at prescribed
rate i.e, 11.10% p.a. as per proviso to section 1é(1) of the Act read with
rule 15 of the rules. \ % '

ii. The respondent is directed to hand over the actual physical possession of
the unit to the complainants within 30 days-of this order.

iii. The respondent is directed to execute Conveyance Deed in favour of the
complainant within a period of 60 days of this order, on the payment of
the requisite stamp duty, charges etc.

iv. The respondent is directed not to charge holding charges from the
complainants.

v. The respondent is directed not to demand the advance maintenance
charges for more than one year from the allottee .

vi. The respondent shall not charge anything from the complainants which

is not a part of the agreement.

33. Complaint stands disposed of.
/
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34. File be consigned to registry.

/

Ashok an
(Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.05.2025
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