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Versus
'

1. M/s Kashish DeveloPers Limited
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110054
3. M/s Elite Villas Private Limited

Regd. Office atz 87, Old A'G' Colony' Kadru'

Ranchi, Iharkhand-83 400 2

CORAM:

Shri ViiaY Kumar GoYal

APPEARANCE:

Sh. NiPun Rao [AdvocateJ

Sh. Om Prakash Singh [Advocates)

Complainants

Respondents

Member

Complainants

Respondents

1.

ORDER

The present complaint has been filed by the complainants/allottees under'

secrion 31 of the Real Estate [Regulation and Development) Act' 2016 (in

srrort, the Act) read with rure 2B of trre l{aryana Real Estate [Regularion ancl

Development) Rules, 2017 [in short, the Rules) for violation of scctiotl

11[4)(a)oftheActwlrereinitisinteraliaprescribedthatthepromottlt.
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Complaint No. B18 of 2024

shall be responsible for all obligations, responsibilities and functions under

the provision of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se'

A. Unit and proiect related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailecl in the following tabular form:

Details
S. No. Particulars

"Manor One", sector- 11L, Gurugram

14..843 Acres

1. Name of the Project

2. Project area

Group Housing ColonY
3.

4.

I

Nature of the Project

DTCP License no. & validitY
status

110 of 201'l dated 1,6.12'201'L valid up

to 13.12.2019

Vir-rn Construction Pvt' Ltd' and 4

others
Name of Licensee

3.d floor & Block/tower -C2
page no.2L ol'the complaint')

Registered vide no' IiB of 20L9 dated

Z+.Og.ZO19 valid uP to 31'122021

PROJECT CONTINUATION'

RC/REP/HARERA/GGM/ sB of

}dls 17 (3) 12022 /u dated

2Z.LL.2O?2 valid uP to 30'06'2027

C"Z- 38,
(As per

6. RERA Registered/ not

registered

7. Extension of RERA

registration

B, Plot no.

2325 sq. ft. (SuPer Area)
(As per page no.21of the complaintJ9. Unit admeasuring

18.04.2013
(As per page no' 17 of the complaint)

3. POSSESSION

a) Offer of Possessfon:
inii suAlect to terms of this clause and

.subject 
'to the apartment allotte(s)

nqiing complied with all the terms.and

10. Date of execution of

apartment buyer's

agreement 

-

1,1. Possession clause
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conditions of this agreement and not 
I

being in default under onY 'f lh'I
proiitirrt of this agreement and further 

I

subiect to compliance with all provisi.ons, 
I

formalities, registration of sale deed, 
I

documentation, payment of all 'amount 
I

due and payable to the developer by the 
I

apartment allottee(s) under rhis 
I

agreement, os Prescribed bY the 
I

developer, the developer proposes to 
I

hqnd'over the possession of the said 
I

apqrtment within a Period of
thirty(36) months (excluding s grqce
perioct oi 6 

^onths) 
from the date of

I execution of this agreement' It is

I ho*rru understood befiueen the parties

I tnil the Possession ,f various

I ilocXsltowers comprised in the complex

I and also the various common facilities
I ohnned therein shall be readY and

l'completed in phases wise ond will be

I handed over to the allottees of different

I Utoct<s/towers as and when the same will

I bu ro^pleted and in a phased monnen

I rn. .,o. nase no. 28 of the complaint)

78.04.2016
(Note: Due date to be calculated 36

nronths from the date off execution of

buver's agreement i.e., 1B'04'2013J

72. Due date of Possession

Rs.1,61,40 ,7751-
[As per payment schedule on page no'
(6 of the comolaintJ

13. Total sale consideration

Rs.52,75,387 l-
[As per receipt information on page no'
-t1-74 nf the comnlaintl

14. Total amount Paid bY the

complainant

Not obtained15.

1,6.

O ccupation certificate

Not offered

'28.02.2020

[As per page no. 75 of the complaintJ

Offer of possession

t7. Request letter for refund of
paid-uP amount

tu
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B. Facts of the comPlaint:

3. That the complainants have made following submissions:

i. That the respondents Save advertisement in various llrint as well as

electronic media about their ming project named "Manor One"

sector-111, Village chauma, Gurugram promising various advantages'

like world class amenities and ely completion/execution of the

project etc. Relying on the promise and undertakings given by the

respondents in the aforementioned advertisements the complainants

ii.

booked a unit/flat in aforesaid project of the respondent' 'l'he

respondents allotted unit no. c2-3B, 3'd Floor, Block/Tower c2, having

a super area of 2325 sq. ft. in Manor One to the complatnants for a total

sale consideration of Rs.1,6l' ,40,175 f
That thereafter a builder buyer's agreement was executed between the

complainants and the respondenl.s on 18.04.2013' At the time of

execution of this agreement the complainants paid Rs'51,17'7001-'

That from the booking till now the complainants paid the total money

amounting to Rs.5 2,75,837 f- for the sale consideration of the above

said unit.

That as per clause 3[a) of the agreement the due date of possession

was 36 months (excluding a grace lleriod of 6 months) from the date of

execution of this agreement. However, from then till now there is

nothing on the ground and the project has not been conceived in

between the period of the payments macle in the year 2013-2024' At

i ii.

1,0.01..2024

[As per page no. 87 of the complaint)
Cancellation letter

03.06.2024

[As per page no. 22 of t]re rePlY)
Demand letter
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the time of selling the unit it was also agreed by the respondent that

ffiHARERA
ffiGURUoRAM

they will make a sample flat and will ask all the allottees to come and

visit that sample flat but nothing as such is on the ground as yet. 'l'he

respondent at the time of selling the unit committed that the

construction work of the said project will be done by some reputed

builders such as L&T, but later upon inspection was done by the

complainants and it was noticed that the contract of the construction

work was given to Some local contractor. As such, the terms and

regarding the said unitconditions mentioned at the time of agreement

were made falsely just to engage the complainants in the false

promises by the respondent. As the complainants have been made to

suffer and made to put under the loss when huge payment and the

project was to be delivered within 36 months from the agreement'

That the complainants contacted the respondent on several occasions

and were regularly in touch with the officials of the respondent

Company. The respondent was never able to give ;rny satisfactory

response to the complainants regarding the status of the construction

and was never definite about the delivery of the said possession'

That the complainants kept llursuing the matter with the

representatives of the respondent by visiting their offices regularly as

well as raising the matter to when will they deliver the project and why

construction is going on at such a slow pace, but to no avail' Some of

the other reasons were being given in terms of shortage of labor' etc'

That the complainants many times contacted the Bank officials to apply

for the loan against the said unrt, but there the complainants got

shocked to know that not even a single bank was ready to give the loan

regarding the said project as the reputation of the respondent builders

was not uP to the mark.

iv.

V.

vi.
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vii. That the complainants booked the unit with high hopes and dreams

that they will be able to live in a s;rfe environment along with their

family and will be able to give therr family secure and comfortable

surroundings to live in. However, the respondent simply refrained

from adhering to his commitments, though the respondent never failecl

in raising payment demands irrespective of the pace of construction,

but when it came to completing construction and handing over

possession, they failed miserably.

viii. That the respondent had made repr,esentations and all claims that the

project will be completed on time and will be handed over after all the

necessary permissions and approvals are in place. On the contrary, the

respondent has failed in adhering to the representations made by him

and illegally retained and used the hard-earned monoy paid by the

complainants for so many years thereby causing wrongful loss to the

complainants and wrongful gain to the respondent.

That the said unit was purchased in the year 201,3 anrl till 2024, the

complainants are still grappling in dark after paying a rnajor chr-rnk of

their lifelong savings in such investment and hence have. opted for the

refund of the entire amount having lost patience and trust in the

respondent, who has delayed the delivery of the unit abnormally. 'l'hat

thereafter on 28.02.2020 the complirinants send a legal notice to the

respondents requesting to refund the amount paid by the

complainants at the prescribed rate of interest, but the respondents

never paid any heed to the request made by the complaitrants.

That the complainants are also deprived of the benefit of escalation on

the amount paid as the amount paid i.e., Rs.52,75,837/- in the year

2073 would have been increased by 300% till now i.e.,2024. But due

to the omission on the part of the respondent the complainants also

ffi
ffit
rsiNg]r'
mftfid

ix.
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suffered this financial loss and in addition to that, lost the hope of their

home.

xi. That out of nowhere on dated 1"0.01.'2024 the respondents deliberately

and arbitrarily send a cancellation letter to the complainants, upon

receiving that letter the complainants got shocked as it was the

respondents who were at fault, but they intentionally made the fault of

complainants in the cancellation letter.

xii. That the respondent has been retaining the entire amount without

fulfilling his commitments even despite several oral and exchange of

emails, the respondent is not coming forward to make the payments to

the complainants.

xiii. That the complainants requested the respondent several times to

refund the said amount of the said unit, but the interactions and

altercations advanced from the side of the respondent clearly portrays

that the respondent has turned malafide and having no intentions to

make payments.

xiv. That the respondent has obtained the HARERA License in the year

20t9 which is much later than the due date of possession as promised

by the respondent to the complainants.

xv. That due to this omission on the part of the respondettt the

complainants have been suffering from disruption, rnental torture,

agony and also continue to incur severe financial losses. This could be

avoided if the respondents had given possession of the unit on time.

xvi. That the respondent has failed to fulfill its obligations as under builder

buyer's agreement and also failed to provide any offer of possession of

the said unit till now. It is clear cut case of abuse of their dominant

position of the respondent in the market and such an act needs to be

penalized against the respondent.

Page 7 of 21

A.t-



ffiHARERA
ffiGURUGRAM

Complaint No. B18 of 2024

xvii. That the intension of the respondent was not clear, and all this was

done in order to dupe the amount paid by the different allottees. I'he

complainants have requested the respondent several times on making

telephonic calls and also personally visiting the office of the

respondent to refund the amount along with interest on the amount

deposited by the complainants, but respondent has flatly refused to do

so. Thus, the respondent in a pre-planned manner defrauded the

complainants with his hard-earned,huge amount and wrongfully gain

himself and caused wrongful loss to,the complainants.

C. Relief sought by the complainant:

+. The complainants have sought following relief[s):

i. Direct the respondent to refund the paid-up amottnt along with

interest at the prescribed rate of interest.

D. Reply bY the resPondents:

5. The respondents have contested the complaint on the following grounds:

I. That the present complaint, filed by the cornplainants is a bundle of lies and

the complainants are raising false, frivolous, misleadirlg and baseless

allegations against the respondent with intent to make unlawful gains. and

hence the complaint is tiable to be dismissed as it is llled on baseless

grounds.

II. That at the outset, the complainants, learned about the project of the

respondent titled as "Manor One" and approached the respondent

repeatedly to know the details of the said project. l'he conrplainants fur-ther

inquired about the specification and veracity of the project and were

satisfied with every proposal deemed necessary for the development of the

project.

Page 8 of 21
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That the complainants decided to invest and booked a residential flat in the

said project without getting induced by any sale, plan, brochure,

representatiorVadvefiisements, or commitment made by the respondent

either orally or in written and only solely upon his own judgement and

investigation.

That the respondent vide allotment letter dated 26'09.2012, provisionally

allotted a flat bearing no. C2-3B in Tower No. C2, in the afbresaid project'
IV.

V.

VI.

respective PaYment. And, as

acknowledged that the allottees r

instalment as and when demanded

the agreement so signed and

bound to make the Payment of

respondent.

was executed

said unit was
That on 18.04.2013, an aPartmet buyer's agreement

between the complainants and the respondent whereir-r the

allotted to the complainants for a total sale consideratior-r of

Rs.1,6 1,40,1151- excluding tax, statutory charges, stamp duty' delay

payment & others charges in the aforesaid project'

VII. That the complainants were well aware of the terms and conditions

mentioned under the agreement and agreed to sign upon the sanle upon

being fully satisfied with each and every term withotrt any protest or

demur.

vlll. That the special window for Affordable and Mid Incorne l-Iousing has been

approved for the completion of project. The swAMIH fund is a fund setup

by the Government of India for completion of the sttrlled project' 'fhe

goveffrment after doing all due diligence of the project has approved this

fundfortheprojectandalsoapprovedaresolutionplar-rorcompletionol-

the project. It is perlinent to bring into the knowledge of the Authority that

the respondent has already received the SWAMIH Investment Fur-rd'

Page 9 of 21
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IX. That under the said agreement dated 18.04.2013, the cornplainants were

bound to make timely payrnent of dues in accordance with the demands

raised by the respondent. It is to note that the complainants have not paid

the total sale consideration amount which is why it is quite hard fbr

respondent to handover the possession to the complainarlts within time-

bound period as agreed under the agreement. That the same can be perused

from a plain reading of the Statement of Accounts.

X. That the cornplainants failed to adhere the agreement and keep on dclaying

submitted that since starling the respondent was committed to colnplete the

construction of the project and has invested each and every amount so

received towards the construction o1'the same. The cornplainants have

the payments and never n-rade the

duly agreed upon at the time of

consideration.

ents as per the payment schedule

ng and under the agreement. It is

merely paid an amount of Rs.52,75,8371- towards the total agreed sale

XI. That the project was not completed within time due to the reason

mentioned above and due to severirl other reasons and circutnstances

absolutely beyond the control of the respondent, such as, interim orders

dated 16.07 .2012, 31.07 .2012 and 21.08.2012 of the Hon'ble High Court o1'

punjab &. Haryana in cwP No. ?.003212008 whereby ground w'ater

extraction was banned in Gurgaon, orders passed by National Green

Tribunal to stop construction to prevont emission of dust in the rnonth of

April, 2Ol5 and again in November,2016, adversely affected the progress

of the project.

That due to the impact of the Goods and Services Act, 20ll which came

into force after the effect of demonetisation in the last quarter o1- 2016,

which left long lasting effect on real estate and developmcnt sector cvcn in

XII.

Page 10 of 21
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2Ol9.It is a matter of fact that the respondent has to undergo huge obstacle

due to adverse effect of demonetisation and implementation of GST'

XIII. That in the recent years, various construction activities in the real estate

sector was stayed due to constant ban levied by various

Courts/Tribunals/Authorities/ to curb pollution in Delhi-NCR Region. It is

pertinent to mention that recent years the Environment (Pollution and

Control) Authority, NCR (EPCA) vide its notification dated 25.10.2019

banned the construction activities in NCR during night hours (6:00 PM to

6:00 AM) from 26.10.2019 to 30.102019. And, subsequently the EPCA

11.11.2019, converted the same into a colnplete

ban on 01 . 1 1 .2019 to 05. I I .2019 .

XIV. The Hon'ble Apex Court in the writ petition vide its order dated

petition beuring no. 1302911985 titled as "MC

Mehta vs. (Jnion of India" has completely banned all construction activities

in Delhi-NCR which restriction was partly rnodified vide order dated

Og.lZ.2O19 and was completely lifted by the Hon'ble Courl vide its order

dated 14.02.2020.

XV. That due to the ban levied by the (Jompetent Authorities, the migrant

labourers were forced to return to their native towns/states/villages creating

rrers in the NCR Region. And, even after lifting

of ban by the Hon'ble Court the construction activities cotrld not resutnc at

fu11 throttle due to such acute shortage. Despite, after such obstacles on thc

construction activity in the real estate sector and before the nonnalcy could

resume, the entire nation was hit by the Worldwide Corid-19 pandernic.

Therefore, it is safely concluded that the said delay in the seatnless

execution of the project was due to genuine lbrce rnajeure circumstances

and the period shall be excluded while computing the dclay. The current

Covid-19 pandemic resulted in serious challenges for the respondent with

Page 11 of 21
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no available labourers, contractors etc. for the construction of the project.

On 24.03.2020, the Ministry of Honre Affairs, GOI vide notiflcatiorr

recognised that entire nation was threatened with Covid-19 pandemic and

ordered a completed lockdown in the entire country for an initial period o1'

21 days which starled on 25.03.2020.

XVI. That, it is evident that the entire case of the complainants is nothing but a

web of lies, false and frivolous allegations rnade against the Respor-rdent.

The complainants have not approached the Authority with clean hands

hence the present complaint deserves to be dismissed with heavy costs.

The complainant has filed the complaint against R1, R2 and R3 in which R1

is the developer/promoter and R2 & R3 are land owner of the project land.

The flat buyer's agreement has been executed with all the respondents and

the payments have been made to R1 only. Sh. Vijay Kumar Rai, is the

Authorized signatory for all the companies and while filing the reply on

behalf of all the companies he has not distinguished the role and

responsibilities between R1, R2 and R3. 1'he respondent no. 2 & 3 i.e., M/s

Vinman Constructions Pvt. Ltd. & M/s Elite Villas Private Ltd. were granted

licence by the Director, Town and Country Planning, Haryana vide licence

no. 110 of 2011, to develop and construct the group housing project in

Sector-111, Gurugram. Though the apartnrent buyer's agreentent have been

executed with all the respondents and payments have been made to the

respondent no. 1 but the respondent no. 2 & 3 cannot escape its

responsibility and obligations to the allottees of the project being licensee

of the project and is covered under the definition of promoter within the

meaning of Z(zk)[i),[vJ.

The promoter has been defined in section Z(zk) of the Act of 20L6. 'l'he

relevant portion of this section reads as urtder:

7.

"2. Definitions. - In this Act, unless the context otherwise requires -

Page t2 of 2l
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9.

(zk) "promoter" means, -(i) a person who constructs or causes to be constructed on independent building
or a building consisting of apartments, or converts an existinyl building or a
part thereof into apartments, for the purpose of selling all rtr some of the
apartments to other persons and includes his assignees; or

(ii) xxx
(iii) xxx
(iv) xxx
(v) any other person who acts himself as a builder, coloniser, controctor,

developer, estate developer or by any other name or claims Lo be acting as
the holder of a power of attorney from the owner of the lqncl on which the
building or apartment is constructed or plot is developed for sale;"

B. As per aforesaid provisions of law, respondent no.1, 2 &3 will be jointly and

severally liable for the competition of the project. Whereas the primary

responsibility to discharge the responsibilities of promoter lies with

respective promoter in whose allocated share the apartments have been

bought by the buyers,

objection of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as

well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below:

E.I Territorial jurisdiction

As per notification no. 1,/92/2017-1TCP ctated 14.12.2017 issued by'l'own

and Country Planning Department, the jurisdiction ol' Iteal listate

Regulatory Authority, Gurugram shall be entire Gurugram District fbr all

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the conrplaint cau be

decided on the basis of these undisputed documents and submission made

by the parties.

E. )urisdiction of the authority:

The respondent has raised a preliminary submission/objection the

authority has no jurisdiction to entertain the present complaint. 'l'he

10.
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purpose with offices situated in Gurugranl. In the present case, the project

in question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.ll Subiect matter iurisdiction
1,1,. Section 11[a)[a) of the Act, 201,6 provides that the prontoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section Uft)(a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations mode thereunder or to the
allottee as per the agreement for sale, or to the association of allott:ee, os the case
may be, till the conveyance of all the apartments, plots or buildings, as the case
may be, to the allottee, or the common arees to the association of allottee or the
competent authority, as the case may be;
Section 34-Functions of the Authority:
34[fl of the Act provides to ensure compliance of the obligations cast upon the

promoter, the allottee and the real estate agents under this Act and the rules and
reg ulations ma d e th ere u n d e r.

1,2. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the compl;rint regarding non-compliance of

obligations by the promoter leaving asirle compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

F. Findings on obiections raised by the respondent:
F.I Obiection regarding force maieure conditions:

13. The respondent-promoter raised the contr:ntion that the construction of the

project was delayed due to force majeure conditions such as certain

environment restrictions, orders of yarious courts, demonetisation,

implementation of GST, lockdown due to outbreak of Covid-19 pandemic

which further led to shortage of labour, increase in cost of construction

material and non-payment of instalments by different allottees of the

project, etc. But all the pleas advanced in this regard are devoid of merit.
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Therefore, it is nothing but obvious that the project of the respondent was

already delayed, and no extension can bc given to the respondent in this

regard. The events taking place such as restriction on construction due to

weather conditions were for a shorter period of time and are yearly one and

the promoter is required to take the same into consideration while

launching the project. Though some allottees may not be regular in paying

the amount due but the interest of all the stakeholders concerned with the

said project cannot be put on hold due to fault of on hold due to fault of

some of the allottees. Further, the authority has gone through the

possession clause of the agreement and observed that the respondent-

developer proposes to handover the possession of the allotted unit within a

period of 36 months from the date of execution of agreement. In the present

case, the date of execution of agreement is 1t1.04.20113, so, the due date of

subject unit comes out to be 1,8.04.'201,6. Further as per HARERA

notification no. 9/3-2020 dated 26,05.2020, an extension of 6 months is

granted for the projects having completion/due date on or after

25.03.2020. The authority put reliance judgment of Hon'ble Delhi IIigh

Court in case titled as M/s Hqlliburton Olfshore Services Inc. V/S Vedanta

Ltd. & Ann bearing no. O.M.P @ (Comm.) no. BB/ 2020 und LAs 3696'

3697/2020 dated29.05.2020 which has observed that:

"69. The past non-performance of the Contructor cannot be condoned due to the

COVID-19 lockdown in March 2020 in Indio. The Contractor wos in breach since

September 201.9. )pportunities were given to the Contractor to cure the same

repeatedly. Despite the same, the Contractor could not complete tlte Proiect, T'he

outbreak of a pandemic cannot be used os on excuse for non- performance of a
contract for which the deadlines were much before the outbreak itself."

1.4. The completion date of the aforesaid project in which the subject unit is

being allotted to the complainants is '1,t1.04.2016 i.e., before 25.03,2020.

Therefore, an extension of 6 months is not to be given over and above the

due date of handing over possession in view of notification no. 9 /3-2020
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dated 26.05.2020, on account of force majeure conditions due to outbreak

of Covid-19 pandemic. The due date of subject unit comes out to be

1,8.04.2016, prior to the occurance of Covid-19 restrictions and hence, the

respondent cannot be benefitted for his own wrong. 'f hus, the

promoter/respondent cannot be given any leniency based on aforesaid

reasons and the plea advanced in this regard is untenable.

G. Findings on relief sought by the complainant:
G.I Direct the respondent to refund the paid-up amount along with

interest at the prescribed rate of interest.
The complainants were allotted a unit in the project of respondent "Manor

One" in Sector-11-1, Gurugram for a total sale consideration of

Rs.1,61,40,1,75/-. The apartment buyer's agreement was executed on

18.04.201.3 itself and the complainants started paying the amount duc

against the allotted unit and paid a total sum of Rs.52,75,387 l-.
As per clause 3[aJ of the apartment buye'r's agreement dated 18.04.2013,

due date of possession is to be calculated 36 months front the date of

execution of the agreement. The possession clause is reprodrtced below for

the ready reference:

3. POSSESSION
a) Offer of possession:
That subject to terms of this clause and ,subject to the aportntent allotte(s)
having compliecl with all the terms and conditions of this agreement ond
not being in default under any of the provisions of this agreement and

further subject to compliance with all provisions, formalities, registration
of sale deed, documentation, payment of all ctmount due ard payable to
the developer by the apartment allottee(s) under this a,qreement, os

prescribed by the developer, the developer proposes to hond over the
possession of the said apartment within q period of thirty(36)
months (excluding a grqce period of 6 months) from the date of
execution of this qgreement. It is ltowever understood between the
parties that the possession of various blocl<s/towers comprised in the

complex and also the various common facilities planned therein shall be

ready and completed in phases wise and will be honded over to the
allottees of dffirent blocl<s/towers (rs and when the same will be

completed and in a phased manner.

16.
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(Emphasis supplied)
Therefore, the due date for possession is to be calculated 36 months from

the date of execution of buyer's agreement. 'l'hus, the due date for

possession of the unit comes to 18.04.2016.

The complainants have made a request to the respondent for refund of the

paid-up amount on 28.02.2020 i.e., after the due date has l;lpsed. 1'hough

the occupation certificate of the project is not yet obtained by the

respondent, but the respondent has cancelled the unit vide cancellation

letter dated 1,0.01.2024 on account of outstanding dues and not following

the payment plan. The complainants have paid an amount of li.s.52,75,3t)7 /-
i.e.,33o/o of the sale consideration of Rs.1,61,,40,1.75/-.The payment plan

opted by the complainants is construction linked and as per the payment

plan, the payment is to be made as per the progress of construction. 'l'he

complainants stopped making payments after paying an amount of

Rs.52,75,387/- as the construction of the project could not take place as

agreed under the buyer's agreement. 'fhe respondent has issued thc

cancellation letter on 1,0.01,.2024 without raising any demand of

outstanding dues or making any offel' of possession. Moreover, the

occupation certificate has not been obtained by the respondent-protnotcr

till date which was confirmed by the Authorized Represetrtative for the

respondent during proceedings of the day dated 03.04.2025. Thus, in view

of the aforementioned facts, the cancellation of the unit stands invalid and

the complainants are entitled for full refund of the paid-up antount.

1,9. The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit for which they have paid

a considerable amount towards the sale consideration and its observed by

Hon'ble Supreme Court of India in lreo Grace Realtech Pvt, Ltd. Vs.

18.
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Abhishek Khanna & Ors., civit appeal no. 57BS of 2019, decided on

11..01.2021,:

" .... The occupation certificate is not available even os on date, which clearly

amounts to deficiency of service. The allottee cannot be made to wait indefinitely

for possession of the apartments allotted to them, nor can they be bound to take

the apartments in Phase 1 of the proiect'.'...."

ZO. Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Private Limited Vs State of U,P.

and Ors. (Supra) reiterated in case of M/s Sana Realtors Privqte Limited

& other Vs Union of India & others SLP (Civil) No, 73005 of 2020 decided

on 12.05.2022 observed as under:

25. The unqualified right of the allottee to seek refund referred Under Section

1B(1)(o) and Section L9ft) of the Act is not dependent on any contingencies or

stipilaiions thereof. lt appears that the legislature has consciously provided this

right of refund on demand as an unconditional absolute right to the allottee, if
the promiter fails to give possession of the apartment, plot or building within the

time stipulatid under the terms of the agreement regardless of unforeseen events

or stay orders of the Court/Tribunal, whit'h is in either way not attributable to

the allottee/home buyer, the promoter i,s under an obligation to refund the

amount on demand with interest at the rote prescribed by the Stute Governrnent

including compensation in the manner provided under the Act with the proviso

that if the allottee does not wish to withdraw from the proiect, he shall be

entitled for interest for the period of deloy till handing over possession at the rate

prescribed.

21,. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agroement for sale

under section 1,1,(4)[aJ. The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of application fornr

or duly completed by the date specified therein. Accordingly, the promoter

is liable to the allottee, as the allottees wish to withdraw from the project,

without prejudice to any other remedy available, to return the amount

received by the respondent in respect of the unit with interest at such rate

as may be Prescribed.
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22. Admissibility of refund along with prescribed rate of interest: In the

present complaint, the complainants intends to withdraw from the project

and are seeking refund of the paid-up amount as provided under the section

1B(1) of the Act. Sec. 1B[1) proviso reads as under:

"Section 78: - Return of amount and compensation
1B(1). If the promoter fails to complete or is unable to give possession of on

opartment, plot, or building, -(a) in accordance with the terms of the agreement for sale or, qs the case may be,

duly completed by the date specified therein; or
(b) due to discontinuance of his business as a cleveloper on account of suspension or

revocation of the registration under this Act or for any other reason,

he shall be liable on demand of the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available, to
return the omount received by him in respect of that apartment, plot, building, as

the case may be, with interest at such rate as may be prescribedin this beholf
including compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay, till
the handing over of the possessron, at such rate as may be prescribed,"

(Emphasis Supplied)

23. The complainants are seeking refund of the amount paid by them with

interest at the prescribed rate as provided under rule 15 of the rules. Ilule

15 has been reproduced as under:

Rule 75. Prescribed rate of interest- lProviso to section 12, section 7B

and sub-section ft) and subsection (7) of section 791

(1) For the purpose of proviso to section 12; section 1.8; and sub-sections ft) and (7)

of section 19, the "interest at the rote prescribed" shall be the State Bonk of lndia
highest marginal cost of lending rate +20/0.:

Provided that in case the State Bank uf India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced b1, 5u,1, benchmark lendtng rates which

the State Bank of India may fix from time to time for lending to the general

Public.
2+. The legislature in its wisdom in the subordinate legislation under the

provision of rule L5 of the rules, has determined the prescribed rate of

interest. The rate of interest so determine:d by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice

V
in all the cases.
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26.

Consequently, as per website of the State l3ank of India i.e., h-_t"tg:;l/s_bj*p"*in,

the marginal cost of lending rate (in short, MCLR) as on date i.e., 03.04.2025

is 9.10%o. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +2o/o i.e., LL.LUo/o.

The definition of term 'interest' as defined under section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. 'l'he relevant

section is reproduced below:

"(za) "interest" means the rates of interest payable by the promoter or the
allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, in case of

default, shall be equal to the rate of interestwhich the promoter shall be liable to
pay the allottee, in case of default;

(ii) the interest payable by the promoter to tlrc allottee shall be from the date the
promoter received the amount or any por t thereof till the date the amount or
part thereof and interest thereon is refunded, and the interest payable by the
allottee to the promoter shall be from the date the ollottee defaults in payment
to the promoter till the date it is paid;"

27. The authority after considering the facts stated by the parties and the

documents placed on record is of the view that the complainants are well

within their right for seeking refund under section 1B[1)(a) of the Act,

2016.

28. The authority hereby di4ects the respondent to refund the amount received

by him i.e., Rs.52,75,387 /- with interest at the rate of 11.10o/o (the State

Bank of India highest marginal cost of lending rate (MCLR) applicable as on

date +20/o) as prescribed under rule 15 of the Haryana Real Estate

[Regulation and Development) Rules,2O17 from the date of each payment

till the actual date of refund of the amount within the timelines provided in

rule 16 of the Haryana Rules 201,7 ibid.
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under Section 34[fl of

i) The respondents/

Rs.52,75,387 /-
with interest at th

the Haryana Real

from the date of

amount.

iiJ A period of 90 da

directions given i

would follow.

The respondents

rights against the

along with inte

transfer is initia

first utilized for cle

Complaint stands disP

File be consigned to th

iii)

30.

31.
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Authority:
by passes this order and issue the following

of obligations

the Authority

37 of the Act to ensure comPliance

as per the functions entrusted to

Act of 2016:

romoter are directed to refund the amount i'e.,

ived by it respectively from the complainants along

rate of 1,L.100/o p.a. as prescribed under rule 15 of

state fRegulation and Development) Ilules, 2017

rch payment till the actual date of refund of the

s is given to the respondents to comply with the

this order and failing which legal consequences

re further direcled not to create any third-party

ject unit before full realization of paid-up amount

t thereon to thc complainants, and even il any

with respect to subject unit, the receivable shall be

ng dues of allottee-complainants.

ed of.

registry.

v.t*
(Viiay Kumar GoYal)

Member
Real Estate Regulatory Authority, Gurugram

Dated: 03.04.2025
Haryana
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