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CORAM:

Shri Ashok Sangwan

APPEARANCE:

Mr. Harshit Goyal fAdvocate)

Ms. Ankur Berry (AdvocateJ

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 ofthe Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with Rule 2B of the Haryana Real Estate (Regularion

and Development) Rules,2017 [in short, the Ru]esJ forviolation ofSection

11(4J[a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities, and functions

under the provisions of the Act or the rules and regulations madc

thereunder or to the allottee as per the agreement for sale executed inter

se_ 4/
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Unit and proiect related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainant, the date of proposed handing over of the

possession, and the delay period, ifany, have been detailed in the following

tabular form:

S.no. Particulars Details

1. Name of the project Vatika Inxt City Centre at Sector 83,
Gurugram, Haryana

2. Nature ofthe project Commercial colon
3. Proiect area 10.718 acres
4. DTCP license no. 122 of 2008 dated 14.06.2008

Valid up to 13.06.2016

5. RERA Registered/ not
registered

Not Registered

6. Date of builder buyer
agreement executed between
the original allottees and the
resDondent

06.05.2010

IPage ]9 ofconrplaintl

7. Assignment !etter in favour of
the complainant

11.05.2017

IPage 49 ofcomplaint]

8. Unit no. (0ld) 1601A, 16u floor, Tower A admeasuring 50(
sq. ft. in Vatika Trade Centre

[As per BBA dated 06.05.2010 at page 22 o

complaintl
9. New unit no. 331,3rd noor, block B admeasuring 500 sq. lt

in lndia Next City Centre

[Vide Allocotion of unit letter dt. 17.09.2A1:
which categoricqlly mentions thot the buldet
buyer ogreement sholl stand omendetl t|itl
respect to the Ilnit no.l

IPaBe 48 of comp]aintl

10. Allocation ofunit
(Relocation from Vatika
Trade Centre to INXT City
Centrel

1.7.09.2013

IPage 48 ofcomplaint]

11. Possession clause 2. The developer will complete tht
construction ofthe said complex within thret
(3) yeors from the dqte ofexecution of thil
agreement. Further the Allottee hqs paid ful
sole considerotion on signing oJ thi.

3
,r

the
ree
.hi.s

full
thtsV
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ogreement, the Developer further ut
to make poyment of Rs. Refer Ar
(Rupees-) per sq, ft. of super
month by way of committed retur
period ofconstruction, which the alh
occepts. ln the event of o time o\
completion of the said complex the t
shallcontinue to poy to the Alloltee t
mentioned ossured return until th
offered by the Developer for possessi(

IPage 22 of complaint]

1.2. Due date of Possession 06.05.2013

13. Date of addendum to the
buyer's agreement

06.05.2010
lPaqe 37 of comD]aint

74. Assured return clause ANNEXURE A
ADDENDUM TO THE AGREEMEN'

06.05.2010
The unit has been ollotted to you
assured monthly return of Rs.65/" I
However, during the course ofconstr
such time the building in which yot
situated is reodyfor possessionyou w,
qn odditional return of Rs.6.50/" p
Therefore, your return poyoble to yo,
os follows:
This oddendum forms an integral p(
builder buyer agreement dated 06.05

A. Till Completion ol the t
Rs.71.50/- per sq. fL

B. Afier completion of the I
Rs.65/- per sq. lt"

You would be pqid on assured rett
06,05.2010 on o monthly basis befon
ofeoch colendar month.
The obligation of the developer sh
leqse the premises olwhich your llt
@ Rs.65/- per sq. ft- ln the eventL
ochieved return being higher or lot
k.65/- per sq. ft. the following v

applicoble:
1) f the rental is less thsn Rs,65/

ft, thon you shall be refunde(l @

per sq. ft. for every Rs.1/- by \

achieved rentol is less than Rs.65,

ft.
2) If the achieved rental is higl,

Rs,65/- per sq. ft., thon 500/,
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increased rentql shollaccrue to you frrqny odditionol sale considero
However, you will be requested to
additional sale consideration @Rs.1
per sq. ft. for every rupee of odditi
rentalochieved in the case of bolonce :

of the increased rentols."
Addendum to BBA at pase 37 ofcomDlai

15. Total sale consideration < 27 ,50 ,0OO I .

lPase 22 of comDlaint
16. Paid up amount as per

receipt
< 28,13 ,37 5 / .

lPase 39 & 47 ofcomDlaint
77. Offer of possession Not offered
18. Occupation certificate Not obtained
79. Assured return paid till

01.10.2018
{35,23,000/-
ff33,60,500/- w.e.f. 06.05.2010 till 31.03.2
+ f1,62,500/- Post completion i.e., w.e.f.
01.04.20 1B ti I I 30.09.2 0 1 8l
lPase 4 and 43 of reDlyl

free ol

to poy
t.116/-

:e 504/o

ctf

0lB
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B. Facts ofthe complaint:

3. The complainant has made the following submissions:

i. That the builder buyer agreement was duly executed between tltc

original allottees and the respondent on 06.05.2010 in respect ol unir

no.1601A on 16th floor, tower-A admeasuring 500 sq. ft super arca rn

Vatika Trade Centre. The builder buyer agreement was successlully

transferred in favour of complainant and the respondent also issucd

transfer letter dated 11.05.2017 in favour of complainant. Iiurther, as

per Addendum to the builder buyer agreement dated 06.05.2010, the

respondent was liable to pay assured return of Rs.71.5 0/- pcr sq. ft. pcr

month from the date of 06.05.2010 till the date of offer of possession

of the booked unit.

ii. That the respondent issued a letter dated 17.09.2013 informing changc

from allotted unit no. 1601A on 16th floor, tower A to newly allocatod

unit no. 331 on 3.d floor of block B, at real estate project INXT City

Centre, Gurugram,

v
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iv.

That the respondent has failed to offer lawful and legal possession of

the booked unit along with occupation certificate to the complainant

till date and also failed to pay pending promised assured return from

the month of September, 2018.

That as per clause 32.2 of the builder buyer agreement dated

06.05.2010 and addendum to the builder buyer agreement dated

06.05.2010, in the event the developer being unable to finalize lease,

the respondent was also liable to pay assured return of Rs.65/- per sq.

ft. per month as minimum guaranteed rent for first 36 months from thc

date of completion of project or till the date the said unit is put to leasc

whichever is earlier.

v. That as per clause 2 ofthe builder buyer agreement dated 06.05.2010,

the respondent company was liable to deliver possession of the booked

unit within a period of 3 years from the date of execution of agreentcttt.

Therefore, the due date ofpossession was 06.05.2 013. Thc rcspondcnt

has failed to offer fawful and Iegal possession of the booked unit along

with occupation certificate to the complainant till date.

That the complainant had invested his hard-earned moncy in lhc

booking of the unit in the project in question on thc basis of falsc

promises made by the respondent in order to allure the complainant.

However, the respondent has failed to abide all the obligations under-

the builder buyer agreement duly executed between both the prcscnt

parties. Hence, this complaint.

C"rrl*a N"iOBa 
"r 

r0-

ll1.

vt.

C. Relief sought by the complainant:

4. The complainant has sought the following relief(s):

i. Direct the respondent to pay pending assured monthly return of

Rs.71.50/- per sq. ft. pending from the month of September 2018 along

with interest to the complainant. v'
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ii. Direct the respondent to pay a delay possession charges from due date

of 06.05.2013 till date of offer of possession along with occupation

certificate.

iii. Direct the respondent to execute and register conveyance deed as per

the agreed terms.

5. On the date ofhearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed in relation to

Section 11[4) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent

6. The respondent contested the complaint on the following grounds vide its

reply dated 75.05.2023 and written submission dated 25.07 .20241

i. That in the year 201, Mrs. Chander Prabha and Mr. Anuj Khanna

(hereinafter referred to as "Erstwhile lnvestors"], learned about thc

commercial proiect launched by the respondent under the name and

title'Vatika Trade Centre' [now, Vatika INTX City Centre) ("Projecr").

After having an interest in the commercial project being developcd by

the respondent, the Erstwhile Investors tentatively booked a unir

bearing no. 1601A, 16tr Floor, Tower A tentatively admeasuring 50t)

sq. ft. for an amount of Rs. 27,50,000/- on free will and consent, withoLlr

any demur whatsoever,

The respondent allotted a unit bearing no.16014, 16th Floor, Tower 'A'

admeasuring to area of 500 sq. ft. in the earlier project. On the sam€.

day, 06.05.2010, a Builder Buyer Agreement along with Annexuro A

addendum dated 06.05.2010 (herein referred to as'Agreement'l wcrL.

executed between the Erstwhile Investors and the Respondent for thc

unit allotted in the project.

'l'hat the unit of the Erstwhile Investors was tentative and subjcct to

change, as was categorically agreed between the parties in terms ol tho

Agreement. Consequently, a unit no.331 on 3,d floor, U lllock v,
Page 6 ol 21
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IV.
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admeasuring 500 sq. ft. ("Unit") was allotted vide letter dared

17.09.2013. The said letter categorically mentioned that the builder

buyer agreement shall stand amended with respect to the unit number.

That it is a matter of fact and record that the Erstwhile Investors had

duly, willingly and happily accepted the same.

That thereafter, the Erstwhile Investors requested to transfer their

rights in relation to the unit. Acceding to the request ofthe contplainant

and the Erstwhile Investor, the unit was endorsed to the complainant

herein on 28.022017.

The complainant is trying to mislead this Hon'ble court by conccaling

facts which are detrimental to this complaint at hand. '[hat thc

Agreement executed between the parties on 06.05.2010 was in the

form of an "lnvestment Agreement". Therefore, the allotment of thc

said unit contained a "Lease Clause" which empowers the developcr to

put a unit of complainant along with the other commercial spacc unlt

on lease and does not have "Possession Clauses", for physical

possession.

That the present complaint is not maintainable and the complarn.rnt

herein has no locus standi. The complainant merely seeks to carn

profits. The compiainant is a subsequent buyer ol the property \\,ho

executed a transaction with respect to the u nit. It is a matter of fact a nd

record that the Respondent was not a party to the Salc Agrccnrcnt

executed between the Erstwhile Investor and the Complainant an(l

hence, no obligation of the respondent can be bound by the samc.

That in any case whatsoever, the aspect of leasing of the unit and thc

investment of the Complainant cannot be dealt with by this IIon'ble

Authority. Regardless, at the utmost bonafide, the Authority is nrost

humbly appraised by the fact that the respondent had been rightly

obliging with the payments of committed returns to be made by it. In y'
Page 7 of 27
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spite after paying the committed returns, the respondent was

committed to complete the construction of the project but the same

was sub)ect to various obstacles in midway of the completion of thc

project which were beyond the control ofthe respondent.

viii. That the respondent was always prompt in making the payment of

assured returns as agreed under the agreement. It is not out of the

place to mention that the respondent herein had been paying the

committed return of Rs. 71..5/- per sq. ft. for every month to the

complainant without any delay and after the completion of the

project/operationalizaticin of the building the returns of Rs. 65/- per

sq. ft. were paid. As on 30.09,2018, the complainant herein had already

received an amount of I 35;23;000/- as assured return as agreed by the

respondent under the aforesaid agreement. However, post September

2018, the respondent could not pay the agreed assured returns due to

change in the legal position and the illegality of making the paymcnt of

the same.

That in the given facts and circumstances, it is most humbly submittL.d

that the Respondent had rightly stopped making the payment, and in

any case whatsoever, the present Complaint cannot be entertained by

this Authority. :

x. That the complainant is praying for the relief of "Assured Returns"

which is beyond the jurisdiction of the Ld. Authority. lirom the barc

perusal of the RERA Act, it is clear that the said Act provides for threc

kinds of remedies in case of any dispute between a I)evelopcr and

Allottee with respect to the development of the project as per the

Agreement. That such remedies are provided under Section 18 ot thc

RERA Act, 2016 for violation of any provision of the RIRA Act, 2 01 6.

The said remedies are of "Refund" in case the allottee wants to

withdraw from the project and the other being "interest for delay of ;
Page 8 ol 21
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every month" in case the allottee wants to continue in the project and

the last one is for compensation for the loss occurred by the Allotte€.

That it is relevant to mention here that nowhere in the said provision

the Ld. Authority has jurisdiction to grant "Assured Returns".

That as the complainant in the present complaint is seeking the relief

of assured return, it is pertinent to mention herein that the relief of

assured return is not maintainable before the Ld. Authority upon

enactment of the Banning of Unregulated Deposits Schemes Act, 2019

IBUDS Act]. That any direction for payment of assured return shall be

tantamount to violation of the provisions of the BUDS Act. lt is stated

that the assured returns or assured rentals under the said Agreement,

clearly attracts the definition of "deposit" and falls under the ambit of

"Unregulated Deposit Scheme". Thus, the respondent is barred undcr

Section 3 of BUDS Act from making any payment towards assurcd

return in pursuance to an "Unregulated Deposit Scheme". In this

regard, it is most humbly submitted that Issue regarding Assurcd

Return is pending adjudication before the Hon'ble Punjab and Harl,an;r

High Court and Hon'ble Haryana Real Estate Appellate 'l'ribu nal.

That the project was obstructed due to reasons beyond the control oI

the respondent due to various orders/directions passed by N(i'l'

[orders dated 07.04.2015, 19.07.2016, 08.11.2016, 09.11.2017,

L7 .11.2017 , 24.07 .201.9); order dated 07 .11.2017 passed bv

Environment Pollution IPrevention and Control) Authority; ordcr

dated 29.10.2018 by Haryana State Pollution Control Iloard,

Panchkula; order dated 11.10.2019 passed by Commissioncr,

Municipal Corporation, Gurugram, order dated 04.11.2019 by I{on'blc

Supreme Court with respect to complete or partial

prohibition/banning of the construction activity in Delhi/NCR region,

the closure of all brick kilns, stones crushers, hot mix plants, etc, y'

Page 9 ol21
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extracting of ground water etc.; Covid-19 pandemic (3 months

Nationwide lockdown followed by various restriction orders). Thus, in

view of the above, it is comprehensively established that a period of

582 days was consumed on account of circumstances beyond the

power and control ofthe respondent, owing to the passing oforders by

the statutory authorities. All the circumstances stated hereinabove

come within the meaning of force majeure, as stated above. Thus, the

respondent has been prevented by circumstances beyond its power

and control from undertaking the implementation of the project du ring

the time period indicated above and therefore, the same is not to be

taken into reckoning while computing the period of 48 months has

been provided in the agreement. Due to the above reasons, the projr'.t

in question got delayed from its scheduled timelinc. However, thc

respondent is committed to compete the said project in all aspect at thc

earliest.

Thus, the complainant had not approached the authority with clcan

hands. Hence, the present complaint deserves to be dismissed with

hea4/ costs.

Copies of all the relevant documents have been filed and placed on thc

record. Their authenticity is not in dispute. Hence, thc complaint can l'tc

decided based on these undisputed documents and submission made by the

complainant.

lurisdiction of the authority:

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reason given below:

E.l Territorialfurisdiction

9. As per notification no. I /92 /2077 -1T CP dared 74.72.2077 issued by 't'own

and Country Planning Department, the jurisdiction of Real Estatc.

a
Page 10 ol 21
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Regulatory Authority, Gurugram shall be the entire Gurugram District for

all purposes with offices situated in Gurugram. ln the prcsent case, the

project in question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to dcal with

the present complaint.

E.II Subiect matter Jurisdiction

l0.Section 11(a)[a] of the Act, 2016 provides that the promoter shall bc

responsible to the allottee as per the agreement for sale. Section 1 1(4)(a) rs

reproduced as hereunder:

Section 77(4)(a)
Be responsible for oll obligations, responsibilities ond functiotls
under the provisions of this Act or the rules qnd regulations
made thereunder or to the qllottees as per the ogreement jat
sale, or to the associqtion oJollottees, as the case mdy be, till the
conveyance ofallthe apartments, plots or buildings, os the cose

moy be, to the allottees, or the common oreos to the ossociatian
ofallottees or the competent outhority, as the cose mqy be;
Section 34-Functions oI the Authority:
344 of the Act provides to ensure complionce of the
obligations cast upon the promoters, the allottees and the reol
estote agents under this Act and the rules ond regulotions mqde
thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliancc of

obligations by promoter leaving aside compensation which is to be decidcd

by the adjudicating officer ifpursued by the complainant at a later stage.

F. Findings on the obiections raised by the respondent:

F.I Pendency of petition before Hon'ble Puniab and Haryana High Court
regarding assured return

12.The respondent has raised an objection that the Hon'ble High Court of

Punjab & Haryana in CWP No. 267 40 of 2022 titled as "Vatika Limited Vs.

Union of India & Ors.", took the cognizance in respect of llanning ol

Unregulated Deposits Schemes Acl, Z0l9 and restrained the U nion of Indiir

and the State of Haryana from taking coercive steps in criminal cases

Page 11 ol 21
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registered against the Company for seeking recovery against deposits till
the next date of hearing.

13.With respect to the aforesaid contention, the authority place reliance on

order dated 22.7t.2O23 in CWp No. 267 40 of ZOZZ (supral, whereby the

Hon'ble Punjab and Haryana High Court has stated that-

"...there is no stoy on odjudicotian on the pending civit
qppeals/petitions before the Real Estate Regulotory Autharity
os also agoinst the investigoting agencies ond they are ot
liber1l to proceed further in the ongoing matters that ore
pending with them. There is no scope for any further
clarilicotion."

14. Thus, in view ofthe above, the authority has decided to proceed furthcr rvith

the present matter.

F.ll Obiection regarding maintainability of complaint on account of
complainant being investor

15.The respondent took a stand that the complainant is investor and nol

consumer and therefore, the complainant is not entitled to thc protection oi

the Act and thereby not entitled to file the complaint under section 31 of th c

Act,

16. The Authority is of the view that any aggrieved person can file a complaint

against the promoter if he contravenes or violates any p rovisions of thc Act

or rules or regulations made thereunder. Upon careful perusal of all the

terms and conditions ofthe BBA, it is revealed that the cornplaina n t is bLrvcr-,

and has paid a considerable amount to the respondent-promoter towarrls

purchase of unit in its project. At this stage, it is important to stress upon

the definition of term allottee under the Act, the same is reproduced belolv

for ready reference:

"2(d) "allottee" in relation to a reol estate project means the person to whom
o plot, apqrtment or building, as the case moy be, has been ollotted, sold
(whether as freehold or leosehold) or otherwise tronsfeffed by the promoter,
and includes the person who subsequently ocqujres the soid ollotment
through sqle, tronskr or othenlise but does not include o person to whon
such plot, aportment or building, os the cqse may be, is given on rent."

Page 12 ol21
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1.7.ln view of the above-mentioned definition of "allottee" as well as all the

terms and conditions ofthe buyer's agreement executed between promoter

and complainant, it is clear that the complainant is allottee as the subject

unit was allotted to her by the promoter upon payment of the entire sale

consideration. The concept of investor is not defined or referred to in the

Act. As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of

"investor". Thus, the contention of the promoter that the allottee being

investor is not entitled to protection ofthis Act stands rejected.

G. Findings on relief sought by the complainant.

G.II.

Direct the respondent to pay pending assured monthly return of
Rs.71.50/- per sq. ft pending from the month ofSeptember 2 018 along
with interest to the complainanL
Direct the respondent to pay a delay possession charges from due date
of 06.05.2013 till date of offer of possession along with occupation
certificate.

18. The common issues with regard to assured return and delay possesslon

charges are involved in the aforesaid complaint.

l. Assured return

19. The complainant is seeking unpaid assured return on monthly basis as pcr

addendum to builder buyer agreement dated 06.05.2010 at the rates

mentioned therein. It is pleaded that the respondent has not complied with

the terms and conditions ofthe said addendum to builder buyer agreentenr.

Though for some time, the amount ofassured returns was paid but later on,

the respondent refused to pay the same by taking a plea that the same is nor

payable in view of enactment of the Banning of Unregulated Deposit

Schemes Act, 2019 (hereinafter referred to as the Act of 2019. The aurhoriry

has rejected the aforesaid objections raised by the respondent in

CR/8001/2022 titled as Gaurav Koushikand anr. Vs. Vatika Ltd. wherein

the authority has held that when payment of assured returns is part and

parcel of builder buyer's agreement (maybe there is a clause in thaty'

Page 13 of 21
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document or by way of addendum, memorandum of understanding or

terms and conditions ofthe allotment ofa unitJ, then the builder is liable to

pay that amount as agreed upon and the Act of 2019 does not create a bar

for payment of assured returns even after coming into operation as thc

payments made in this regard are protected as per section 2 (4) [l) (iii) of thc

Act of 2019. Thus, the plea advanced by the respondent is not sustainable

in view of the aforesaid reasoning and case cited above.

20. The money was taken by the builder as deposit in advance against allotnren I

of immovable property and its possession was to be offered within a ccrtairr

period. However, in view of taking sale consideration by way of advancc,

the builder promised certain amount by way of assured returns for a certain

period. So, on his failure to fulfilthat commitment, the compl;rina nt-allottcc

has a right to approach the authority for redressal of his grievances by u,ay

of filing a complaint.

21. The builder is liable to pay that amount as agreed upon and can't take a plca

that it is not liable to pay the amount of assured return. Moreover, an

agreement defines the builder/buyer relationship. So, it can bc said rha hc

agreement for assured returns between the promoter and allotee a nscs out

ofthe same relationship and is marked by the original agreement fbr salc.

22,It is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 2 016 lor the project in qucstion.

However, the proiect in which the advance has been received by thc

developer from the allottee is an ongoing project as per section :.i[1J ol thc

Act of 2 016 and, the same would fall within the jurisdiction of the autho rity

for giving the desired relief to the complainant besldes initiating pcnal

proceedings. So, the amount paid by the complainant to the builder-is lr

regulated deposit accepted by the later from the former against thc

immovable property to be transferred to the allottee later on. In view ol thc

PaEe 74 of 21
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above, the respondent is liable to pay assured return to the complainant-

allottee in terms ofthe addendum agreement dated 06.05.2010.

II. Delay possession charges.
23. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges with respect to the subject

unit as provided under the provisions of Section 18(1J of the Act which

reads as under:

"Section 78: - Retum of smount and compensotion
1B(1). lf the promoter foils to complete or is unable to give
possession of on apartmenL plot, or building,

Provided that where qn allofiee does not intend to withdrow
from the project, he sha be paid, by the promoter, interest for
every month ofdeloy, till the honding over ofthe possession, at
such rote os moy be prescribed."

24.The subiect unit was allotted to the complainant vide builder buyer

agreement dated 06.05.2010. The due date of possession had to lre

calculated to be 3 years from the date of execution of the builder buycr

agreement. Accordingly, the due date of possession comes out to bc

06.05.2013. As per the builder buyer agreement, the respondent develot)er

was under an obligation to further lease out the unit of the complainant post

completion.

25. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges. Proviso to

Section 18 provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every month

of delay, till the handing over of possession, at such rate as may be

prescribed and it has been prescribed under Rule 15 of the Rules. Rule 1 5 is

reproduced as under:

"Rule 75. Prescribed rate of interest- [Proviso to section 72,
section 78 qnd sub-section (4) and subsection (7) of section 791
For the purpose of proviso to section 12; section 1B; and sub-sections
(4) and [7) ofsection 19, the "interest at the rate prescribed" shall be
the State Bankoflndia highest marginol costoflending rate +20k.:
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Provided thot in cose the State Bank oflndio marginal cost oflending
rate (MCLR) is not in use, it sholl be replaced by such benchmork
lending rotes which the State Bonk oflndio may fix from time to time

Ior lending to the general public."

26. The legislature in its wisdom in the subordinate legislation under the Rulc

15 of the Rules, ibid has determined the prescribed rate of interest.

Consequently, as per website ofthe State Bank of India i.e., https://sbi.eo.in,

the marginal cost oflending rate (in short, MCLR) as on date i.e.,2L.02.2025

is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost

oflending rate + 2 o/o i.e., 1,1,.Llo/o.

27. On consideration of documents avirilable on record and submissions made

by the complainant and the respondent, the authoriry is satisfied that the

respondent is in contravention of the provisions of the Act. As per the

agreement executed between the parties on 05.05.2010, the possession of

the subiect unit was 6 be delivered within stipulated time i.e., 06.05.2013.

However, the respondent has failed to handover possession of the subject

unit till date.

28. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due dato ol

possession, can claim both the assured return as well as delayed possessron

charges?

29. To answer the above proposition, it is worthwhile to consider that thc

assured return is payable to the allottees on account of provisions in thc

addendum to the agreement dated 06.05.2010. The assured return in this

case is payable as per "addendum agreement" wherein the promoter had

agreed to pay to the complainant-allottee {71.50/- per sq. ft. on monthly

basis till completion of the building after obtaining occupation certificatc

and {65/- per sq. ft. on monthly basis after completion of the building. lf wc

compare this assured return with delayed possession charges payablc

under proviso to section 18(1J of the Act, 2016, the assured rcturn is nruch
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better i.e., assured return in this case is payable a Rs. 35,750/- per month

whereas the delayed possession charges are payable approximately Rs.

26,057/- per month.

30. By way of assured return, the promoter has assured the allottee that they

would be entitled for this specific amount till completion of building after

obtaining occupation certificate and thereafter he shall be entitled for

minimum guaranteed return/lease rental as agreed. The purpose ofdelayed

possession charges under section 18 of the Act after due date of completion

of project is served on payment of assured return. The same is to safeguard

the interest of the allottees as their money is continued to be used by the

promoter even after the promised due date and in return, they are to bc

paid either the assured return or delayed possession charges, whichever is

higher.

31. Accordingly, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges undcr

section 18 and assured return is payable even after due date of posscssion,

then the allottees shall be entitled to assured return or delayed posscsston

charges, whichever is higher without prejudice to any other renrcdy

including compensation.

32. On consideration ofthe documents available on the record and submiss ions

made by the parties, the complainant has sought the unpaid amount of

assured return as per the terms of BBA and addendum executed thcrcto

along with interest on such unpaid assured return. As per clause 3 2.2 of thc

BBA read with the Addendum to the builder buyer agreement datcd

06.05.2010, the promoter had agreed to pay to the complainant allottec

Rs.71.50/- per sq. ft. on monthly basis till completion ofthe construction of

the building and Rs.65/- per sq. ft. after completion of the building for the

first 36 months after the date of competition of the project or till the date

the said unit put on lease, whichever is earlier. The said clause further 7
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provides that it is the obligation of the respondent promoter to lease thc

premises. [t is matter of record that the assured return was paid by the

respondent-promoter till March, 2018 at the rate of Rs.71.5/- per sq. fr. in

start and changed to Rs.65/- per sq. ft. w.e.f. April 2018 till September 201ti.

Thereafter, the respondent refused to pay the same by taking a plea of the

Banning of Unregulated Deposit Schemes Act, 2019. But that Act of 2019

does not create a bar for payment ofassured returns even after coming into

operation and the payments made in this regard are protected as per

Section 2(4)(iiiJ of the above-mentioned Act. Admittedly, the respondenr

has paid an amount of <35,23,000/- to the complainant as assurcd

return/committed return till September 2018.

33. In the present complain! theOC/CC for that block where the unit of rhe

complainant is situated has not been recelved by the promoter till this datc.

Perusal of assured return clause mentioned in Addendum to BBA reveals

that the stage of offer of possession by respondent is not dependent upon

the receipt oF occupation certificate. However, the Authority is of thc view

that the construction cannot be deemed to complete until thc OC/CC is

obtained from the concerned authority by the respondent promotcr for thc

said project.

34. Therefore, considering the facts of the present case, the respondent is

directed to pay the amount of assured return at the agreed ratc i.o.,

@Rs.71.50/- per sq. ft. per month from the date the payment of assured

return has not been made i.e., from October 2 018 till the date of completion

of construction of the project [till the date oF receipt of occupation

certificate) and thereafter, Rs.65/- per sq, ft. per month as mintmllnl

guaranteed return up to 36 months from the date of receipt of occupation

certificate after the completion of the said building or till the date thc s.rid

unit is put on lease, whichever is earlier in terms of Addendum read witll

clause 32.2 of the BBA. The respondent is directed to pay outstanding .
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accrued assured return amount till date at the agreed rate within 90 clays

from the date ofthis order after adjustment of outstanding dues, if any, fro nt

the complainant and failing which that amount would be payable with

interest @ 9.10% p.a. till the date oFactual realization.

35. Further, it is observed that the respondent had paid assured returns

@Rs.65/- per sq. ft. per month from 01.04.2018 till 30.09.2018 ro the

complainant as evident from Annexure R6 annexed by respondent at page

43 of the reply. However, the respondent was duty bound to pay assured

returns @Rs.71.50/- till completion of the building after obtaining

occupation certificate as per. Addendum to BBA dated 06.05.2010.

Therefore, the respondent is directed to pay the difference of assurcd

return amount of Rs.6,50/- per sq. ft. per month from 01.04.201t] rill

30.09.2018 along with interest @9.10% per annum.

G.lll. Direct the respondent execute and register conveyance deed as per the
agreed terms.

36. Section 17 (1J ofthe Act deals with duties of promoter to get the conveyancc

deed executed and the same is reproduced below:

" 77. Transler of titte.-
[1). The promoter sholl execute a registered conveyonce deed in fovour of
the allottee along with the undivided proportionqte tttle in the comnon
oreas to the associotion ofthe allottees or the competent outhority, qs the
case may be, ond hahd over the physical possession of the plot, oportment
of building, as the case may be, to the ollottees and the common arcos to
the associqtion ofthe allottees or the competent outhority, os the cuse mo)l
be, in o reol estate project, ond the other title documents pertoining thereto
within specilied period os per sanctioned plans as provided under the locol
laws:
Provided that, in the absence of ony locql law, conveyance cleed in fovour Ltf
the allottee or the association of the ollottees or the competent authotiLy,
as the cose may be, under this section sholl be cqrried out by the promater
within three months from date of issue of occupancy certificote.

37. The authority observes that 0C in respect of the project whcre the sublect

unit is situated has not been obtained by the respondent promoter till datc.

As on date, conveyance deed cannot be executed in respect of the subjcct

unit, however, the respondent promoter is contractually and leg.rlly
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obligated to execute the conveyance deed upon receipt of the occupation

certificate/completion certificate from the competent authority. As per

Section 19(11J of the Act of 2076, the allottees are also obligated to

participate towards registration of the conveyance deed of the unit in

question. In view of above, the respondent shall execute the conveyance

deed of the allotted unit within 3 months after the receipt of the OC from

the concerned authority and upon payment of requisite stamp duty by the

complainant as per norms of the state gov€rnment.

H. Directions issued by the Authority:

3B.Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the promoter as per the functions entrusted to thc

Authority under Section 34(0 ofthe Act of 2 016:

i. The respondent is directed to pay the pending amount of assu red retu rtt

at the agreed rate i.e., Rs.71.50/- per sq. ft. per month [Rs.35,750/ pcr

month) from the date the payment ofassured return has not been ntadc

i.e., from october, 2018 till the date of completion of construction of thc

project, i.e,, till the date of receipt of occupatlon certificate, and

thereafter, 165/- per sq. ft. per month IRs.32,500/- per nronth) as

committed return up to 3 years from the date of completion of

construction of the said building or till the date the said unit is put o1r

lease, whichever is earlier in terms of Addendum read with clause 3 2.2

of the BBA, Further, in case the unit in question is leased out by thc

respondent at the rate lower/higher than as is fixed by the respondent,

the respondent is obligated to settle the same in terms of anncxurc 1ol

the builder buyer agreement 28.04.2011-.

ii. The respondent is directed to pay the outstanding accrued :tssttre'd

return amount till date at the agreed rate within 90 days from the datc

of this order after adjustment of outstanding dues, if any, fronl thg
Pagc 20 ol 2'l
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complainant and failing which that amount would be payable with

interest @ 9.100/o p.a. till the date ofactual realization.

The respondent is directed to pay the difference of assured return

amount of Rs.6.50/- per sq. ft. per month from 01.04.2018 till

30.09.2018 along with interest @9.100/o per annum.

The respondent is directed to execute the conveyance deed oi the

allotted unit within the 3 months after the receipt of the OC from thc

concerned authority and upon payment of requisite stamp duty by the

complainant as per no 3 government.

v. The respondent shall not ing from the complainant which

is not part of the

39. Complaint stands dis

40. File be consigned

Datedt ZL.O2.ZOZS

Regulatory Authority,
Gurugram

lll.
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