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ORDER
1. The present complaint has been filed by the complainant/allortee undcr

Section 31 ofthe Real Estate (Regulation and Development) Act,2016 (in

short, the ActJ read with Rule 28 of the Haryana Real Estate [Regulation

and DevelopmentJ Rules, 2017 [in short, the Rules] for violation of Section

11(4)(al of the Act wherein it is inter alia prescribed that rhe promorer

shall be responsible for all obligations, responsibiliries, and functions

under the provisions of the Act or the rules and regulations made

thereunder or to the allottee as per the agreement for sale executed intcr

Complainant

Respondent

Member

Complainant

Respon d en t
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HARERA
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Unit and proiect related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainant, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

S.no. Particulars Details

1. Name of the project Vatika Inxt City Center at Sector 83,
Curugram, Haryana

2. Nature ofthe project Commercialcolon
3. Project area 10.718 acres
4. DTCP license no. 722 of 2008 dated 14.06.2008

Valid up to 13.06.2076

5. RERA Registered/ not
registered

Not Registered

6. Dale of builder buyer
agreement executed between
the original allottees and the
respondent

28.04.2011

lPage 19 of complaint]

7. Endorsement in favour of the
complainant

71.02.201,6

IPage 1BB of complaintl

8. Assignment letter in favour of
the complainant

11.02.201,6

IPage 47 ofcomplaintl

9. Unit no. (0ld) 289, 2M floor, Tower A admeasurjng
ft. in Vatika Trade Centre

[As per BBA dated 28.04.2011 at pa1

complaintl
10. Nerv unit no. 623, 6th floor, block F admeasuring 50

in India Next City Centre

fvide Allocqtion of unit letter dt. 25.(
which categoricolly mentions that the
buyer agreement shqll stond amendc
respect to the Unit no.l

IPage 41 of complaint]

11. Allocation ofunit
[Relocation from Vatika
Trade Centre to INXT City
Centrel

25.04.2073

[Page 41 of complaint]

1,2. Possession clause 2. The developer will complet
construction ofthe soid complex withit
(31 veqrs from the date of execution oI this

l

3500 sq.

ge 19 of

l0 sq. ft.

04.2013
t builder
'ed with

ete Lhe

iin three
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qgreemenL Further the Allottee hos pt

sale consideration on signing oJ

ogreement, the Developer further unde
to make payment of Rs. Refer Anne
(Rupees_) per sq. ft, of super ar
month by way of committed return l
period ofconstruction, which the ollottt
accepts. ln the event of a time over
completion of the said complex the Der
shqll continue to pay to the Allottee the
mentioned ossured return until the 1

offered by the Developer for possession.

lPage 22 ofcomplaint]

13. Due date of Possession 28.04.2074

74. Date of addendum to the
buver's agreement

28.04.2011,

lPage 17 of cornplaint
15. Assured return clause ANNEXURE A

ADDENDUM TO THE AGREEMENT T

24.04.2071
The unit has been ollotted to you w
assured monthly return of Rs.65/- pet
However, during the course ofconstrucl
such time the building in which your
situoted is readyfor possession you will I
on oddilionol return of Rs.6.50/- per
Therefore, your reLurn poyoble to you s

as follows:
This addendun forms on integrql port
builder buyer ogreement dsted 28.04.2t

A. rill o6er oI possession: Rs.7

per sq. fi.
B. Aftcr completion ol the but

Rs,65/- per sq. ft.
You would be poid 0n ossured retun
28.04.2011on o monLhly bosis before L

oleach calendar month.
The obligotion of the developer sholl
lease the premises ofwhich your flat 1

@ Rs.6S/- per sq. lt. ln the eventual
qchieved return being higher or lowe
Rs.65/- per sq. ft. the following wo,
0pplicqble:
1) IJthe rental is less thqn Rs.65/- I

fL, thon you sholl be refunded @R:
per sq. fi.. for every Rs.l/- by wht
achieved rental is less thqn k.65/-

Page 3 o1 21
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That the respondent has failed to offer lawful and legal possession of

the booked unit along with occupation certificate to the complainant

till date and also failed to pay pending promised assured return from

the month of October, 2018

That as per clause 32.2 of the builder buyer agreemcnt dared

28.04.2011 and addendum to the builder buyer agreement dated

28.04.201L, in the event the developer being unable to finalize lease,

the respondent was also liable to pay assured return of Rs.65/- pcr sq.

ft. per month as minimum guaranteed rent fbr first 36 months front tlte

date of completion of project or till the date the said unit is put ro lcase

whichever is earlier.

That as per clause 2 of the builder buyer agreement dated 2 8.04.2 0 l I ,

the respondent company was liable to deliver possession of th e bookr-rl

unitwithin a period of3 years from the date ofexecution ofagreentcnt.

Therefore, the due date ofpossession was 28.04.2014. The respondcnt

has failed to offer lawful and legal possession of the booked unit alo n8

with occupation certificate to the complainant till date.

That the complainant had invested his hard-earned money in thc

booking of the unit in the prolect in question on the basis of falsc

promises made by the respondent in order to allure the complainanr.

However, the respondent has failed to abide all the obligations under

the builder buyer agreement duly executed between both the present

parties. Hence, this complaint.

Complaint No. 6078 of 202 2

I lt.

VI,

C.

4.

Reliefsought by the complainant:

The complainant has sought the following relieffs):

i. Direct the respondent to pay pending assured monthly return of

Rs.71.50/- per sq. ft. pending from the month of Seprember 2018 along

with interest to the complainant.
Page 5 ol 21
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ii. Direct the respondent to pay a delay possession charges from due datc

of 28.04.2014 till date of offer of possession along with occupation

certificate.

iii. Direct the respondent to execute and register conveyance deed as per

the agreed terms.

On the date ofhearing, the authority explained to the respondent-pro1lrotcr

about the contraventions as alleged to have been committed in relation to

Section 11[4) of the Act ro plead gui]ry or nor to plead guilry.

Reply by the respondent

The respondent contested the complaint on the following grounds vide its

reply dated 15.05.2023 and written submission dated 25.07.2024:

i. That in the year 2011, Mr. Bharat Singh and Mr. Shakri sinBh

(hereinafter referred to as "Erstwhile Investors"J, learned about rho

commercial project launched by the respondent under the name and

title'Vatika Trade Centre' (now, Vatika INTX City Centre) ["pro)ect"J.

After having an interest in the commercial project being developcd hv

the respondent, the Erstwhile lnvestors tentatively booked a unit

bearing no. 289, 2na Floor, Tower A tentatively admeasuring 500 sq. lt.

for an amountof Rs.24,50,000/- on free will and consent, without itrly

demur whatsoever.

ii. The respondent allotted a unit bearing no.2q9,2"d Floor, 'fower 'A'

admeasuring to area of 500 sq. ft. in the earlier project. 0n the santc

day,28.04.2011, a Builder Buyer Agreement along with Annexure A -

addendum dated 28.04.2011, fherein referred to as 'Agreement') were

executed between the Erstwhile Investors and the Respondent for the

unit allotted in the proiect.

That the unit of the Erstlvhile Investors was tentative and subject to

change, as was categorically agreed between the parties in terms ofthe

D.

6.

lll.

Agreement. Consequently, a unit no. 623 on 6th floor, F 13lock 
,__.

Page 6 lJl21
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admeasuring 500 sq. ft. (,,Unit,,) was allotted vide letter dated
25.04.2073. The said Ietter categorically mentioned that the builder
buyer agreement shall stand amended with respect to the unit number.
That it is a matter of fact and record that the Erstwhile Investors had

duly, willingly and happily accepted the same.

That thereafter, the Erstwhile Investors requested to transfer their
rights in relation to the unit. Acceding to the request of the complainant

and the Erstwhile lnvestor, the unit was endorsed to the complainant

herein on 1,1,.02.2016.

The complainant is trying to misiead this Hon,ble court by concealing

facts which are detrimental to this complaint at hand. That the

Agreement executed between the parties on 29.04.2011 was in the

form of an "lnvestment Agreement". Therefore, the allotment of the

said unit contained a "l,ease Clause" which empowers the developer to

put a unit of complainant along with the other commercial space unit
on lease and does not have "possession Clauses,,, for physicai

possession.

'Ihat the present complaint is not maintainable and the complainant

herein has no locus standi. The complainant merely seeks to earn

profits. The complainant is a subsequent buyer ol the property who

cxecuted a transaction with respect to the unit. It is a matter of fact and

record that the Respondent was not a party to the Sale Agreement

executed between the Erstwhile Investor and the Complainant and

hence, no obligation of the respondent can be bound by the same.

That in any case whatsoever, the aspect of leasing of the unit and the

investment of the Complainant cannot be dealt with by this Hon,ble

Authority. Regardless, at the utmost bonafide, the Authority is most

humbly appraised by the fact that the respondent had been rightly
obliging with the payments of committed returns to be made by it. In,

Page 7 ol21
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spite after paying the committed returns, the respondent was

committed to complete the construction of the project but the same

was subject to various obstacles in midway of the completion of the

project which were beyond the control of the respondent.

viii. That the respondent was always prompt in making the payment of

assured returns as agreed under the agreement. It is not out of the

place to mention that the respondent herein had been paying thc

committed return of Rs. 71.5/- per sq. ft. for every month to the

complainant without any delay since 28.04.201t till 01.04.2018 and

after the completion of the proiect/operationalization of the building,

the returns of Rs. 65/- per sq. ft. were paid from 01.04.2018 ro

30.09.2018. As on 30.09.2018, the complainant herein had already

received an amountof 131,62,250/- as assured return as agreed by rhc

respondent under the aforesaid agreement. However, post Septembcr

2018, the respondent could not pay the agreed assured returns duc to

change in the legal position and the illegality of making the paynrut{ oI

the same.

That in the given facts and circumstances, it is most humbly submitted

that the Respondent had rightly stopped making the payment, and in

any case whatsoever, the present Complaint cannot be entertained by

this Authority.

That the complainant is praying for the relief of "Assured Returns"

which is beyond the jurisdiction of the Ld. Authority. I,'rom the b,rr-c

perusal of the RERA Act, it is clear that the said Act provides for threo

kinds of remedies in case of any dispute between a Developcr and

Allottee with respect to the development of the project as per th0

Agreement. That such remedies are provided under Section 18 ol thc

RERA Act, 201,6 for violation of any provision of the RERA Act, 201 6.

The said remedies are of "Refund" in case the allottee wants to ,.
Pagc B ol 21
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withdraw from the project and the other being "interest for delay of

every month" in case the allottee wants to continue in the project and

the last one is for compensation for the loss occurred by the Allottee.

That it is relevant to mention here that nowhere in the said provision

the Ld. Authority has jurisdiction to grant "Assured Returns".

That as the complainant in the present complaint is seeking the relief

of assured return, it is pertinent to mention herein that the relief of

assured return is not maintainable before the Ld. Authoriry upon

enactment ofthe Banning of Unregulated Deposits Schemes Act, 2019

IBUDS Act]. That any direction for payment of assured return shall bc

tantamount to violation of the provisions of the BUDS Act. It is stdtcd

that the assured returns or assured rentals under the said Agreement,

clearly attracts the definition of "deposit" and falls under the ambit of

"Unregulated Deposit Scheme". Thus, the respondent is barred undcr

Section 3 of BUDS Act from making any payment towards assured

return in pursuance to an "Unregulated Deposit Scheme". In this

regard, it is most humbly submitted that Issue regarding AssLrr-erl

Return is pending ad;udication before the Hon'ble Punjab and IlarvJl)l

High Court and Hon'ble Haryana Real Estate Appellate 'l'ribunal.

That the project was obstructed due to reasons beyond the control o[

the respondent due to various orders/directions passed by NC'l'

(orders dated 07.04.2015, 19.07.2016, 08.11.2076, 09.1-1.2017,

17 .LL.20L7 , 24.07 .2019): order dated 07 .11.2017 passed bv

Environment Pollution (Prevention and Controll Authority; ordcr

dated 29.10.2018 by Haryana State Pollution Control lloard,

Panchkula; order dated 7L.10.201,9 passed by Commissioncr,

M unicipal Corporation, Gurugram, order dated 04.11 .2079 by llon'blc

Supreme Court with respect to complete or partial

prohibition/banning of the construction activity in Delhi/NCR regror, ,
Pagc 9 oi 21 't/
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the closure of all brick kilns, stones crushers, hot mix plants, etc,

extracting of ground water etc.; Covid-19 pandemic (3 months

Nationwide lockdown followed by various restriction ordersJ. Thus, in

view of the above, it is comprehensively established that a period of

582 days was consumed on account of circumstances beyond thc

power and control ofthe respondent, owing to the passing oforders by

the statutory authorities. All the circumstances stated hereinabove

come within the meaning of force majeure, as stated above. Thus, thc

respondent has been prevented by circumstances beyond its power

and control from undertaking the implementation of the project du nng

the time period indicated above and therefore, the same is not to bc

taken into reckoning while computing the period of 48 months has

been provided in the agreement. Due to the above reasons, the projcd

in question got delayed from its scheduled timeline. Howevcr, thc

respondent is committed to compete the said project in all aspect at thc

earliest.

xiii. Thus, the complainant had not approached the authority with clcan

hands. Hence, the present complaint deserves to be dismisscd lvitlt

healy costs.

7, Copies of all the relevant documents have been filed and placed on thc

record. Their authenticity is not in dispute. Hence, the complaint can bc

decided based on these undisputed documents and submission made by the

complainant.

E. Jurisdiction ofthe authority:

8. The authority observes that it has territorial as well as subiect mattcr

lurisdiction to adjudicate the present complaint for the reasons given

below.

Page 10 ol 21
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E.I Territorial Jurisdiction

9. As per notification no.1/92 /201,7-1TCp dated 1.4.12.201,7 issued by .t.own

and Country Planning Department, the jurisdiction of Real Estatc

Regulatory Authority, Gurugram shall be the entire Gurugram Disrrict for

all purposes with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area ofGurugram district.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.ll Sublect matter Jurisdiction

l0.Section 11[a)(a] of the Act, 2016 provides that the promoter shall bc

respons ible to the allottee as per the agreement for sale. Sectio n I I [4] (a ) is

reproduced as hereunder:

Section 77(4)(a)
Be responsible for oll obligations, responsibilities a ncl fu nctions
under the provisions of this Act or the rules ond regulotions
mode thereunder or to the ollottees os per the agreement Jor
sole, or to the ossociation ofallottees, os the case may be, till the
conveyance ofall the aportments, plots or buildings, as the cose
may be, to the qllottees,or the common areas to the ossociation
ofallottees or the competent authority, as the cose moy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure complionce of the
obligations cast upon the promoters, the ollottees on(l the reol
estate agents under thisActond the rulesand regulations made
thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliancc ol

obligations by promoter leaving aside compensation which is to be decicled

by the adjudicating officer ifpursued by the complainant at a later stage.

F. Findings on the obiections raised by the respondent:

F.I Pendency of petition before Hon'ble Puniab and Haryana High Court
regarding assured return

12.The respondent has raised an objection that the Hon'ble High Court

Pun.jab & Haryana in CWP No.26740 of 2022 titled as "Vatika Limited

of

Vs.

Page 11 of 2.1
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Union of India & Ors.", took the cognizance in respect of Banning of

Unregulated Deposits Schemes Act,201,9 and restrained the Union of India

and the State of Haryana from taking coercive steps in criminal cascs

registered against the Company for seeking recovery against deposifs till
the next date of hearing.

13.With respect to the aforesaid contention, the authority place reliancc on

order dated 22.1t.2023 in CWp No. 267 40 of Zozz (supral, whereby thc

Hon'ble Punjab and Haryana High Court has stated that,
"...there is no stay on adjudication on the pending civil
appeols/petitions beJore the Reol Estate Regulqtory Autharity
qs also against the investigating agencies ond they ore qt
liberty to proceed further in the ongoing motters thot ore
pending with them. There is no scope t'ar any Jutther
clarification."

14. Thus, in view ofthe above, the authority has decided to proceed further with

the present matter.

F.ll Obiection regarding maintainability of complaint on account of
complainant being investor

15.The respondent took a stand that the complainant is investor and not

consumer and therefore, the complainant is not entitled to the protection of

the Act and thereby not entitled to file the complaint under section 31 of rhc

Act.

16. The Authority is ofthe view that any aggrieved person can file a complaint

against the promoter if he contravenes or violates any provisions of thc n ct

or rules or regulations made thereunder. Upon careful perusal of all thc

terms and conditions ofthe BBA, it is revealed that the complainant is buyer,

and has paid a considerable amount to the respondent-promoter towards

purchase of unit in its project. At this stage, it is important to stress upon

the definition of term allottee under the Act, the same is reproduced bclow

for ready reference:

"2(d) "ollottee" in relotion to a re(rl estate project means the person to whom
a ploC aportment or building, as the cose may be, hos been ollotted, sold a

PaEe 12 ol2l
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(whether asfreehold or leosehold) or otherwise tronsferred by the promoter,
and includes the person who subsequently acquires the soid allotment
through sole, trsnskr or othetwise but does not include o person to whom
such plot qpqrtmentor building, as the case moy be, is given on rent.,,

l.7.ln view of the above-mentioned definition of "allottee,, as well as all the

terms and conditions ofthe buyer's agreement executed between promoter

and complainant, it is clear that the complainant is allottee as the suhject

unit was allotted to her by the promoter upon payment of the entire salc

consideration. The concept of investor is not defined or referred to in the

Act. As per the definition given under section Z of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of

"investor". Thus, the contention of the promoter that the allottee being

investor is not entitled to protection. of this Act stands rejected.

G.I. Direct the respondent to pay pending assured monthly return of
Rs.71.50/- per sq. ft. pending from the month of September 2018 along
with interest to the complainant.
Direct the respondent to pay a delay possession charges from due date
of 2A.04.2014 till date of offer of possession along with occupation
certificate.

G. Findings on relief sought by the complainant.

G.II.

18. The common issues with regard to assured return and delay possesston

charges are involved in the aforesaid complaint.

I. Assured return

19. The complainant is seeking unpaid assured return on monthly basis as pcr

addendum to builder buyer agreement dated 28.04.201'1 at the rates

mentioned therein. It is pleaded that the respondent has not complied with

the terms and conditions ofthe said addendum to builder buyer agreemcnt.

Though for some time, the amount of assured returns was paid but latcr on,

the respondent refused to pay the same by taking a plea that the same is not

payable in view of enactment of the Banning of Unregulated Deposir

Schemes Act, 2019 (hereinafter referred to as the Act of 2019. The authority

has rejected the aforesaid obiections raised by the respondent in

CR/8007/2022 titled as Gaurav Raushik ond anr. Vs. Vatika Ltd. wherein J
Page 13 of21
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the authority has held that when payment of assured returns is part and

parcel of builder buyer's agreement (maybe there is a clause in that

document or by way of addendum, memorandum of understanding or
terms and conditions ofthe allotment ofa unit), then the builder is liable to

pay that amount as agreed upon and the Act of 2019 does not create a bar

for payment of assured returns even after coming into operation as the

payments made in this regard are protected as per section Z(4) (lJ (i ii) of rhe

Act of 2019. Thus, the plea advanced by the respondent is not sustainable

in view ofthe aforesaid reasoning and case cited above.

20. The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certa in

period. However, in view of taking sale consideration by way of advancc,

the builder promised certain amount by way of assured returns for a ccrtain

period. So, on his failure to fulfrl that commitment, the complainant-allottee

has a right to approach the authority for redressal of his grievances by way

of filing a complaint.

21. The builder is liable to pay that amount as agreed upon and can,t take a plcir

that it is not liable to pay the amount of assured return. Moreover, an

agreement defines the builder/buyer relationship. So, jt can be said thar rhe

agreement for assured returns between the promoter and allotee ariscs oLlt

of the same relationship and is marked by the original agreement for sale,

22. It is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 2016 for the pro,ect in question.

However, the proiect in which the advance has been received by the

developer from the allottee is an ongoing project as per section 3 (1) of the

Act of 2016 and, the same would fall within the jurisdiction of the authority

for giving the desired relief to the complainant besides initiating penal

proceedings. So, the amount paid by the complainant to the builder is a

regulated deposit accepted by the later from the former against the zz
Page 14 ol27
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immovable property to be transferred to the allottee later on. In view of the

above, the respondent is liable to pay assured return to the complainant-

allottee in terms ofthe addendum agreement dated Zg.O4.ZO1,l.

ll. Delay possession charges,
23. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges with respect to the subject

unit as provided under the provisions of Section 18(1) of the Act which

reads as under:

"Section 18: - Return oI omount and compensqtion
1B[1). f the promoter foils to complete or is unable to .qive

possession of on apartment, plot, or building, -
Provided that where an allottee does not intend to withdruw
from the project, he shall be paid, by the promoter, intercst fot
every month ofdelay, tillthe honding over ofthe possessian, ot
such rate os may be prescribed."

24.The subject unit was allotted to the complainant vide builder birycl.

agreement dated 28.04.2011. The due date of possession had to l)c

calculated to be 3 years from the date of execution of the builder bLrver

agreement. Accordingly, the due date of possession comes out to bc

28.04.2014. As per the builder buyer agreement, the respondent devclopcr

was under an obligation to further lease out the unit of the complainant post

completion.

25. Admissibility of delay possession charges at prescribed rate of

interest The complainant is seeking delay possession charges. Proviso to

Section 18 provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every monrh

of delay, till the handing over of possession, at such rate as may be

prescribed and it has been prescribed under Rule 15 ofthe Rules. Rule 15 is

reproduced as under:

"Rule 75. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) ond subsection (7) of section 19]

Page 15 o1 2.1
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For the purpose of proviso to section 12; section 1B; and sub-sections
(4) qnd (7) ofsection 19, the "interest qt the rote prescribed" shall be
the Stote Bonk of Indiq highest marginol cost oflending rate +20/a.:

Provided thot in cose the State Bonk oflndia morginol cost of lending
rate (MCLR) is not in use, it shqll be reploced by such benchmork
lending rateswhich the State Bank oflndia mqyfixlrom time to time
for lending to the general public."

26. The legislature in its wisdom in the subordinate legislation under the Rule

15 of the Rules, ibid has determined the prescribed rate of interest.

Consequently, as per website ofthe State Bank of India i.e., https://sbi.qo.in,

the marginal cost of lending rate (in short, MCLR) as o n date i.e.,21-.02.2025

is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +20/o i.e., 1,1.1,00/o.

27. On consideration of documents available on record and submissions madc

by the complainant and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. As per thc

agreement executed betlveen the parties on 28.04.2011, the possession of

the subject unit was to be delivered within stipulated time i.e., 28.04.2 0 1 4.

However, the respondent has failed to handover possession of the subjcct

unit till date.

28. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due datc ol

possession, can claim both the assured return as wellas delayed possession

charges?

29. To answer the above proposition, it is worthwhile to consider that thc

assured return is payable to the allottees on account of provisions in the

addendum to the agreement dated 28.04.2011. The assured return in this

case is payable as per "addendum agreement" wherein the promoter had

agreed to pay to the complainant-allottee {71.50/- per sq. ft. on monthly

basis till offer ofpossession after obtaining occupation certificate and {65 /-
per sq. ft. on monthly basis after completion oF the building. If we compare

this assured return with delayed possession charges payable under proviso /

Complaint No. 6078 of 2022
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to section 18[1J of the Act, 2016, the assured return is much better i.e.,

assured return in this case is payable a Rs.35,750/- per month whereas the

delayed possession charges are payable approximately Rs.23,2461- per

month.

30. By way of assured return, the promoter has assured the allottee that they

would be entitled for this specific amount till offer of possession after

obtaining occupation certificate and thereafter he shall be entitled for

minimum guaranteed return/lease rentalas agreed. The purpose ofdelayed

possession charges under sec[ion 18 ofthe Act after due date of completlon

of prorect is served on payment of assured return. The same is to safeguar.l

the interest of the allottees as their money is continued to be used by the

promoter even after the promised due date and in return, they are to be

paid either the assured return or delayed possession charges, whichevcr is

higher.

31. Accordingly, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges under

section 1B and assured return is payable even after due date of possession,

then the allottees shall be entitled to assured return or delayecl posscs:ron

charges, whichever is higher without prejudice to any other remecly

including compensation.

32. 0n consideration ofthe documents available on the record and submissio ns

made by the parties, the complainant has sought the unpaid amount of

assured return as per the terms of BBA and addendum executed thereto

along with interest on such unpaid assured return. As per clause 3 2.2 ot thc

BBA read with the Addendum to the builder buyer agreement datcd

28.04.201,1,, the promoter had agreed to pay to the complainant allottec

Rs.71.50/- per sq. ft. on monthly basis till completion of the construction of

the building and Rs.65/- per sq. ft. after completion of the building for thc

first 36 months after the date of competition of the project or till the ciate
PaEe 17 l)121
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the said unit put on lease, whichever is earlier. The said clause further
provides that it is the obligation of the respondent promoter to lease the
premises. lt is matter of record that the assured return was paid by the
respondent-promoter till March ZO1g,Z0lg at the rate of Rs.71.5/- per sq.

ft. in start and changed to Rs.65/- per sq. ft. w.e.i April 201g till September
2018. Thereafter, the respondent refused to pay the same by taking a plea

of the Banning of Unregulated Deposit Schemes Act, 2019. But that Act of
2019 does not create a bar for payment of assured returns even after
coming into operation and the payments made in this regard are protected
as per Section 2[4](iiiJ of the above-mentioned Act. Admittedly, the
respondent has paid an amount of 131.,62,250/_ to the complainant as

assured return/committed return till September 201g.

33. In the present complaint, the OC/CC for that block where the unit of the
complainant is situated has not been received by the promoter till this date.

Perusal of assured return clause mentioned in Addendum to BBA reveals

that the stage of offer of possession by respondent is not dependent upon
the receipt of occupation certificate. However, the Authority is of the vjew
that the construction cannot be deemed to complete untii the OC/CC is

obtained from the concerned authority by the respondent promoter for the
said project.

34.Therefore, considering the facts of the present case, the respondent is
directed to pay the amount of assured return at thc agreed rate i.c.,

@Rs.71.50/- per sq. ft. per month from the date the payment ofassurcd
return has not been made i.e., from October 2 0l g till the date of complction

of construction of the project (till the date of receipt of occupation

certificate) and thereafter, Rs.65/^ per sq. ft. per month as minimum
guaranteed return up to 36 months from the date of receipt of occupation

certificate after the completion of the said building or till the date the said

unit is put on lease, whichever is earlier in terms ofAddendum read with y/
I']age 1B ol21
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clause 32.2 of the BBA. The respondent is directed to pay outstandjng

accrued assured return amount till date at the agreed rate within 90 days

from the date ofthis order after adjustment ofoutstanding dues, ifany, frorn

the complainant and failing which that amount would be payable wjth

interest @ 9.700/o p.a. till the date ofactual realization.

35. Further, it is observed that the respondent had paid assured returns

@Rs.65/- per sq. ft. per month from 01.04.2018 till 30.09.2018 ro rhc

complainant as evident from Annexure R4 annexed by respondent at pagc

38 of the reply. However, the respondent was duty bound to pay assured

returns @Rs.71.50/- tin completion of the building after obtaining

occupation certificate as per Addendum to BBA dated 29.04.201L

Therefore, the respondent is directed to pay the difference of assured

return amount of Rs.6.50/- per sq. ft. per month from 01.04.2018 rill

30.09.2018 along with interest @9.10% per annum.

G.lll. Direct the respondent execute and register conveyance deed as pcr the
agreed terms.

36. Section 17 [1] of the Act deals with duties of pronloter to gefthe conveyancc

deed executed and the same is reproduced below:

" 17. Transfer of title.-
(1). The promoter sholl execute q registered conveyonce deed tn favour of
the allottee along with the undivided proportionate title in the common
areas to the association ofthe allottees or the competent authority, os Lhe
case moy be, and hand over the physicql possession of the plot, oportmenL
of building, as the case moy be, to the allottees ond the common oreos to
the association ofthe ollottees or the competent authority, os the (ose moy
be, in a reqlestate project, ond the other title documents pertaining thereto
within speclJied period as per sqnctioned plqns os provided under the locql
laws:
Provided that, in the absence olony locollow, conveyance deed in favour of
the allottee or the associotion of the ollottees or the competent outhanty,
as the case may be, under this section shall be corried out by the promoter
within three months t'rom dote of issue ofoccupqncy certilcate.,'

37. The authority observes that OC in respect of the project where the subjcct

unit is situated has not been obtained by the respondent promoter till date.

As on date, conveyance deed cannot be executed in respect of the subjcct
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unit, however, the respondent promoter is contractually and legally

obligated to execute the conveyance deed upon receipt of the occupation

certificate/completion certificate from the competent authority. As pcr

Section 19(11) of the Act of 2016, the allottees are also obligatcd to

participate towards registration of the conveyance deed of the unit in
question. In view of above, the respondent shall execute the conveyance

deed of the allotted unit within 3 months after the receipt of the OC fronr

the concerned authority and upon payment of requisite stamp duty by rhc

complainant as per norms of the state government.

H. Directions issued by the Authority:

38. Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliancc rvith

obligations cast upon the promoter as per the functions entrusted to thc

Authority under Section 34(fl of the Act of 20161

i. The respondentis directed to pay the pending amount ofassured rcturn

at the agreed rate i.e., Rs.71.50/- per sq. ft. per month (11s.35,750/ pcr

month) from the date the payment ofassured return has not been ]lraclc

i.e., from 0ctober, 2018 till the date of completion ofconstruction ofrhc

project, i.e., till the date of receipt of occupation certificare, and

thereafter, {65/- per sq. ft. per month (Rs.32,500/- per month) as

committed return up to 3 years from the date of completion ol

construction of the said building or till the date the said unit is put or)

lease, whichever is earlier in terms ofAddendum read with clausc 3 2.2

of the BBA. Further, in case the unit in question is leascd out by thc

respondent at the rate lower/higher than as is fixed by the respondcnt,

the respondent is obligated to settle the same in terms of anncxurc I of

the builder buyer agreement 28.04.2011.

ii. The respondent is directed to pay the outstanding accrued assurccl

return amount till date at the agreed rate within 90 days from thc datc
I'age 20 al 21
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of this order after adjustment of outstanding dues, if any, from the

complainant and failing which that amount would be payable with

interest @ 9.10% p.a. till the date of actual realization.

The respondent is directed to pay the difference of assured return

amount of Rs.6.50/- per sq. ft. per month from 01.04.2018 till
30.09.20L8 along with interest @9.10%o per annum.

The respondent is directed to execute the conveyance deed of the

allotted unit within the 3 months after the receipt of the OC from the

concerned authority and t of requisite stamp duty by the

complainant as per norms government.

v. The respondent shall ing from the complainant which

is not part of the

39. Complaint stands

40. File be consigned

Dated:21.02.2025

Regulatory Authoriry,
Gurugram
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