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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 2 1719 of 2024
Date of filing complaint: 19.04.2024
Date of Decision: 16.05.2025

1. Sham Sunder Bhatia

2. Vinay Kumar Bhatia

Address: - H. no. 479, East Bhatia Nagar,

Yamuna Nagar, Haryana-135001 i | Complainants

M/s Anand Divine Develope

Regd. Office at: 711/92, Deep Respondent
New Delhi-110019

CORAM: :

Shri Ashok Sangwan  ° Member
APPEARANCE:

Ms. Ada Khursheed Complainants
Ms. Shivani Dang Respondent

1. The present compw n 1§‘m§nﬂainams/éllouee under
Section 31 of the R e n'an lopment) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.

A. Unitand project related details

"
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2. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.No. | Heads Information
1. Name and location of the | “Triump”, Sector 104, Village-
project Dhanwapur, Gurugram
2 Nature of the project Group housing colony
Project area

2. |DTCP License % }B30E2011 dated 16.07.2011 valid till

Name of the licensee

5. HRERA registered).
registered

6. Date of exen;i‘n Af
buyer’s agreenien HAZS of the complaint)

S oo

7. Unit no. GUQL@NAL br, tower 4

(As per page no. 27 of the complaint)
8. Super Area 2290 sq. ft.

(As per page no. 27 of the C'Pmplaint)

9. Possession clause 18: Time of handing over possession

Barring unforeseen circum.'stances and
force majeure events asf stipulated
hereunder, the possession of the said
apartment is proposed to be, offered by the
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company to the allottee within a period of
36 months with a grace period of 6
months from the date of actual start of
the construction of a particular Tower
Building in which the registration for
allotment is made, such date shall
hereinafter referred to as ‘Stipulated date’,
subject always to timely payment of all
amounts including basic sale price,
EDC/IDC, IFMS, Stamp duty, Registration
rarges and other charges as stipulated

4 g r{ Jor as may be demanded by the
any from time to time m this regard

amBuilding in which the said
wiApartments.allotted shall be laid as per
Acertification\shallbe final and binding on

10.

from the date of agreement
structlon is not available
mcludmg grace period of 6

months as it is unqualified]

11. | Total consideration /- = 71163 ﬂ'

G U R Umr'mp‘a“ on page no. 45 of

12. Total amount paid by the Rs. 1,16,34,750/-

complainants (As alleged by the complainants on page
no. 4 of complaint)
13. Occupation Certificate 28.05.2019
(page no.28 of reply) |
14. Offer of possession 30.05.2019 |

(page no. 31 of reply)
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15. | Conveyance deed 25.02.2022
(As per page no. 47 of complaint)

B. Facts of the complaint

3. The complainants have made the following submissions: -

. That the complainants relying on various representations and assurances
given by the respondent booked a unit in the project of the respondent by
paying an amount of Rs. 30 22@9@1 &

II.  Thatthe respondent confirmed s.__; king of the unit no. 4151, 15t floor,
tower no. 4, in Sector 104, Gu having area measuring 2290 sq. ft. in
the aforesaid prolect of. thE “_,,Jp @ total sale consideration of
Rs.1,06,76,000/- al g with ¢ ﬁﬁr % ng's earmarked in the
basement/ open af be Iderﬁ'rl‘f‘ ied and allotted by the company at the
time of possession o'ﬂ e apg .allottee,

M. That a buyer's ag ?e i‘ ; between the allottee and
respondent on 05.12 As | he buyer’s agreement the
sale price of the said apa % . 1,06,76,000/- including the
basic sale price, E ef on charges and exclusive right
to use the dedica H A ﬁ iﬂpﬁ A

IV. Thatas per clause ¥8of xherbyy ?‘a‘gremmt;‘thelrespondent had agreed
to deliver the possé‘S‘go“n of th ar‘ﬂzft}%n a pe‘hbd of 36 months plus 6
months from the date of commencement of construction upon receipt of
start of construction. Due date of possession is calculated from the date of
agreement i.e. 05.12.2012. Hence due date of possession comes out to be
05.12.2015.

V.

That as per the demands raised by the respondent, based on the payment

plan, the complainants to buy the captioned unit already paid a total sum
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VII.

VIIL

IX.
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of Rs. 1,16,34,750/- towards the said unit against total sale consideration
of Rs. 1,16,34,750/-.

That the complainants after many follow ups and reminders, and after
clearing all the dues and fulfilling all one-sided demands and formalities
as and when demanded by the respondent issued the physical handover
letter of the unit on account of handing over the physical possession of the
unit. The respondent asked the complainants to sign the indemnity bond
as perquisite condition for hl%nlng over of the possession. The

complainants raised ob]ectloa 0, ha aa said pre-requisite condition of the

but respondent instea ir ._ the Qe _possession charges clearly

N mp; ainants do not sign the

aforesaid indemnity<Bond. Fufrthér ﬁh’efcom ainants left with no option

b
instead of signing lm ame. /][\ (W\
That the complain W ei' _ any ftﬁ low sﬁaﬁd reminders, and after
clearing all the dues\ang ﬁl '4 giall one-s r"a demands and formalities
6‘
as and when demanded Dy-the respon sued the physical handover

advice letter of the unit on accotmtoftianding over the physical possession

of the unit. HARE RA

That the complalnfan.t‘s afte g}t:*v up arf reminders, and after
clearing all the dues.an u ands and formalities
as and when demanded by the respondent got the conveyance deed
executed dated 25.02.2022.

That the respondent has arbitrarily demanded for payment of interest on
account of delayed payment at the rate of 15%-24% whereas the
compensation for delay stipulated for the buyers is merely Rs. 5/- per sq.
ft. The complainants are actually entitled to interest @ 9.80% per annum

on the total sum paid by them.
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X. That the complainants are entitled to get delay possession charges with

interest at the prescribed rate from date of application/ payment to till the
realization of money under section 18 & 19(4) of Act.

C. Relief sought by the complainants:

4. The complainants in the present complaint are seeking the following
relief(s).

i. Direct the respondent to pay interest on the total amount paid by the
complainants at the prescribed_ rate of interest as per RERA from due
date of possession till date ofa m&al} ,lysn:al possession.

ii. Direct the respondent to pa ' n-q::ﬂ_» ‘amount due to the complainants
from the respondent on account o s:’:': ferest.

iii. Direct the respondent to refu 1*.‘! he“entire amount collected under
different heads alongV l a $sign which the complainants
was not liable to pay,a :'_u_ rie ie J:?ﬂ‘g P "'i"d

t

S

posse

iv. Direct the respondeiit t0 retu sonak arged by respondent by
increasing sale price after execut njof the buyer’s agreement between
respondent and éom ainan rO [ﬁ(l !

v. Direct the responden set aside }th | Gdbd indemnity bond get
signed by the res aine

nt f n n COl ;:1 ‘under undue influence.
" ' l - respondent/promoter

about the contravention as él -'ﬁ'_n.__g.'-z---" committed in relation to

section 11(4) (a) of %\%cy ) pﬂ@ﬁ?ﬁp]em guilty.

D. Reply by the responden ~ .
6. The respondent has(c Lté&tucgﬁbm}d{l)wing grounds:

I That the complaint is neither maintainable nor tenable and is liable to be
out-rightly dismissed. The Buyer’s Agreement was executed between the
complainants and the respondent prior to the enactment of the Real Estate
(Regulation and Development) Act, 2016 and the provisions laid down in

the said Act cannot be applied retrospectively.
I That there is no cause of action to file the present complaint.

lIl.  That the complainants have no locus standi to file the present complaint.
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That the complainants are estopped from filing the present complaint by
his acts, omissions, admissions, acquiescence’s and laches.

That the complaint is not maintainable for the reason that the agreement
contains an arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any dispute i.e.
clause 39 of the buyer’s agreement.

That the complainants have not approached this Hon’ble Authority with
clean hands and has mtentlonall)a,,su{:vpressed and concealed the material

facts in the present complangﬁ:‘ & present complaint has been filed by

him maliciously with an ulterior¥ 0! }_5; and it is nothing but a sheer abuse
of the process of law. Th Q&e % 0 \rgqt( ts are as follows:

That the respondent gt-ﬂ eputed re al est r company having immense
goodwill, comprise @ ' law a‘mé?ing mid p %ving persons and has
always believed in Sﬁl faction ofits omers;= |

That the complainz % T checking ;‘Bz ? y of the project namely,
‘ATS Triumph’, sect sn,_. ad applied for allotment of an

apartment vide booki ng 9%) [Cation dated 28.02.2012. The
complainants had agreed to beé"bound by the terms and conditions of the
booking apphcatloHIAdR E R Appl:catlom respondent
allotted to the conmlamants rtment.no, 4151 on the 15% floor of
tower no. 4 havmé\suﬁen aer‘EZS@ gc{“ﬁﬂﬂ)ﬂa sale consideration of
Rs.1,14,43,750/-.

That the complainants signed and executed the apartment buyer's
agreement on 05.12.2012 and the complainants agreed to be bound by the
terms and conditions contained therein.

That the respondent raised payment demands from the complainants in
accordance with the mutually agreed terms and conditions of the

allotment as well as of the payment plan.
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GURUGRAM Complaint No. 1719 of 2024

That the possession of the unit was supposed to be offered to the
complainants in accordance with the agreed terms and conditions of the
buyer’s agreement. As per clause 18 of the buyer's agreement the
construction was to be completed within a period of 36 months with a
grace period of 6 months from the date of actual start of the construction
of tower building in question and the same was subject to force majeure
events and to the timely payment of all the charges by the allottees. The
respondent has already complet? e construction of the tower in which
the unit allotted to the compla ":}15-'5..‘?‘ located.

That after the completion of thi ; ‘

for the grant of the occupat orf ce ﬁ cge fter scrutiny, the concerned

authorities granted t {.% ol ' -;_ji fi o the tower in question
only on 29.05.20 " \d theJr@S‘;?oereTlt of % the possession to the

ent had demanded the

occupation certificate and offetedthe"possession of the unit in question to

the complainants. H AbR Eel ﬁever on the part of the
respondent. The respon ided by the terms and
conditions of the &L‘l&@f ﬁlb Mireement On the other
hand, even though the complainants had been called upon to take the
possession of their unit after payment of the amount due to the
respondent and fulfillment of the requisite formalities yet the
complainants intentionally did not come forward to do so even after

reminder dated 03.07.2019 was sent by the respondent to the

complainants.
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XIV.

That there were various other reasons for delay in offering possession of
the units in the project such as non-payment of instalments by allottees on
time and also due to the events and conditions which were beyond the
control of the respondent and which have materially affected the
construction and progress of the project. Some of the Force Majeure
events/conditions which were beyond the control of the respondent and

affected the implementation of the project and are as under :

@ iber 2016 the day when

ification with regard to

he contractor could not make

payment to ity of casual labour force

engaged in ia do not have bank

accounts Lff Q@ A daily basis. During
Demonetlza\ﬂg) hdr limit for companies was

capped at Rs. 24,000/- per week initially whereas cash payments
to labour on a site of the magnitude of the project in question are
Rs. 3-4 lakhs per day and the work at site got almost halted for 7-8
months as bulk of the labour being unpaid went to their
hometowns, which resulted into shortage of labour. Hence the

implementation of the project in question got delayed due on
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account of issues faced by contractor due to the said notification of

Central Government.

Further there are studies of Reserve Bank of India and independent
studies undertaken by scholars of different institutes/universities
and also newspaper reports of Reuters of the relevant period of
2016-17 on the said issue of impact of demonetization on real

estate industry and construction labour.

COI'lStl‘uction'. o Y A

17 and started owmg ﬁﬁpm’vemen onlyiin April 2017.
Furthermot ggt ere have studies on the said subject
? lusion that during the

itJabour went to their native

matter and'a " th

period of den c\ne
places due to sho t’aﬁ of cash é@h‘ i and conistad i snd real

estate industry suffered"aotand the pace of construction came to

halt/ or beH A RdEcRﬂlablhty of labour. Some

newspaper[pqqt rpgdg JE Reqte etc. also reported the
tion

negative 1mp;ei aﬂdem !o_‘%nea”‘ state and construction
sector.
That in view of the above studies and reports, the said event of
demonetization was beyond the control of the respondent, hence
the time period for offer of possession should deemed to be
extended for 6 months on account of the above.

* Orders Passed by National Green Tribunal: In last four
successive years ie. 2015-2016-2017-2018, Hon'ble National
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Green Tribunal has been passing orders to protect the environment

of the country and especially the NCR region. The Hon’ble NGT had
passed orders governing the entry and exit of vehicles in NCR
region. Also the Hon'ble NGT has passed orders with regard to
phasing out the 10 year old diesel vehicles from NCR. The pollution
levels of NCR region have been quite high for couple of years at the
time of change in weather in November every year. The Contractor

of the respondent could ng_L dertake construction for 3-4 months

April-May 20 NOVe e L er 2016 and November-
b @ i '1 %
December 2 The district-administration issued the requisite

directions in-this reg -

In view o $

affected for

N, .

( V{@r remained very badly
e'above stated major events and
conditions whi

the said period is als to be added for calculating the

sy oosdeld - 12 A\

Y AW,
allottees were in default of the agreed payment plan, and the

Several other

payment of construction linked instalments was delayed or not
made resulting in badly impacting and delaying the
implementation of the entire project.

* Inclement Weather Conditions viz. Gurugram: Due to heavy
rainfall in Gurugram in the year 2016 and unfavorable weather
conditions, all the construction activities were badly affected as the
whole town was waterlogged and gridlocked as a result of which
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the implementation of the project in question was delayed for

many weeks. Even various institutions were ordered to be shut
down/closed for many days during that year due to
adverse/severe weather conditions. This period is also required to

be added to the timeline for offering possession by the respondent.

XV. That after the above said reminder dated 03.07.2019, the complainants

made payment of the outstanding dues to obtain possession of the said

thors n complainant no. 2 to take

°.,- on behalf of both the
e required and to do any
_;. ired<to be done on behalf of
E’ fof complainant no. 1 to
to hz i O et e physical possession of

the unit in question to comp E@aﬁ@@‘)\'

XVI. That since there of the respondent, the
complainants HEVH AREHASSESSIOH charges. The

complainants app d over the unit after

verifying the unit gUsEgyEf?é%Mmﬁed with the unit as

well as the tower in which the unit was situated, complainant no. 1 on

behalf of the complainants obtained the actual, physical possession of the
said unit from the respondent on 24.06.2020. Complainant no. 1 on behalf
of himself and complainant no. 2 also executed certificate of possession,

key handover letter, possession letter dated 24.06.2020 and Indemnity
Cum Undertaking.
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That the complainants then approached the respondent to execute
conveyance deed in their favour. Accordingly, the respondent got executed
and registered conveyance deed bearing vasika No. 11499 dated
25.02.2022 in favour of the complainants regarding the said unit
admeasuring 4151 sq. ft.

That thus, from a perusal of the conveyance deed dated 25.02.2022, it is

clear that the complainants have no claims whatsoever left against the

E.l Territorial unsdlctlon

EADDITD A
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planmng_Department Haryana the Jurlsdlctlon of Haryana
Real Estate Regulatory Authonty, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.Il  Subject-matter jurisdiction
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eyt

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, asthe case may be, to the allottees, or the
common areas to the assogiation'ofaliottees or the competent authority,
as the case may be; RS "

34(f) of the Act provid

(3 |

i

I officer if pursued by the complainants at a later
\.-: £ ] My, i
stage.

) 1 7 o
> Qu
hiiz NI gV
F. Findings on the objections r ondent:

F.1Objection regarding ﬂ ‘of thel complaint w.r.t the buyer’s
agreement execut ior to coming into force of the Act.

12. The respondent subﬁ'ﬁtt%ecj@t’ ﬁmﬁ ither maintainable nor
outrightly gmissed ast

l\ﬁ- .
tenable and is liable to?e outrigh e buyers agreement was

executed between the complainants and the respondent prior to the
enactment of the Act and the provision of the said Act cannot be applied
retrospectively.

13.The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and would be applicable to the

agreements for sale entered into even prior to coming into operation of the
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Act where the transaction are still in the process of completion. The Act
nowhere provides, nor can be so construed, that all previous agreements
would be re-written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with certain
specific provisions/situation in a specific/particular manner, then that
situation would be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules. The numerous
e NN
provisions of the Act save the provisio

e

.0f the agreements made between

the buyers and sellers. The said con e -‘,1{; n has been upheld in the landmark

judgment of Neelkamal Realtors Subur 'vt. Ltd. Vs. UOI and others.
(W.P2737 of 2017) q'? 106.12.2 h provides as under:
“119.  Under th ﬁ sions of Section 18, th y in handing over the
possession\would be coy mithedate ioned in the agreement
for sale entered into[ by thelpramoter. and<the allottee prior to its
registratio r - Unaer the provisions.of RERA, the promoter is
given a facility’to\revise the date of completion of project and declare
the same underection 4, TheRE, Lontemplate rewriting of
contract betw ' elpromoter...

122. We have already @@ ataboyestated provisions of the RERA are
may to some extent be having a

not retrospective in Nature, They
[ effegt-but then on that ground the
S0 annotbe challenged. The Parliament

retroactive,or.guasi, retcoacti
validity ofHovij%J f RE
Is competenter uﬁ: pective or retroactive

effect. A lg,w-.\c n eve to ct ysubsisting / existing
conrractua{xfﬁ% ﬁ é} e i ?AS %r public interest. We
do not haveahy doubt in“our that t has been framed in

the larger public interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select Committee,
which submitted its detailed reports.”

14. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some

extent in operation and will be applicable to the agreements for sale
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F.II

16.

17,
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T v ‘S ion.of the et i !
transaction are still in the process of completion. Hence in case of delay

in the offer/delivery of possession as per the terms and conditions of the
agreement for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope

the respective
contravention of any
d are not unreasonable

mentioned reasons, the

contention of the respondent war.t. jurisdi stands rejected.

Objection regar each of agreement for
non-invocation o a‘ A 'E
The respondent su t maintainable for the
reason that the agré;%é\’r}g mntaJ@ ’a{bn')\aﬁpﬂ clause which refers to

the dispute resolution mechanism to be adopted by the parties in the event
of any dispute.

The authority is of the opinion that the jurisdiction of the authority cannot
be fettered by the existence of an arbitration clause in the buyer's
agreement as it may be noted that section 79 of the Act bars the jurisdiction
of civil courts about any matter which falls within the purview of this

authority, or the Real Estate Appellate Tribunal. Thus, the intention to
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render such disputes as non-arbitrable seems to be clear. Also, section 88

of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Further, the authority puts reliance on the catena of judgments of the
Hon'ble Supreme Court, particularly in National Seeds Corporation Limited
v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been
held that the remedies provided under the Consumer Protection Act are in
addition to and not in derogatxon the other laws in force, consequently

_‘::";'_- ~
the authority would not be bot "‘""“"'tr‘ parties to arbitration even if the

Lt LM

agreement between the partle had ,.?;;‘; bitration clause.

F.III Objections regardmg D' c@ aje s, - A
< i . ‘{/ ;
is '_d:r m 0 ",. at the construction of the

project was delaye dae fo force H‘naje ¢'conditions such as various orders

passed by Hon’ bl
Environment Pollt ?

of {Punjab d Haryana, NGT and
Joi'b & | @ rol) Authority and
) ad vgn ya ﬂﬁﬁ"us regard are devoid of
merit. The authority has IW $session clause and observes
that the respondent-promoter handover the possession of the
allotted unit wtthmH A ﬁnﬁ ace period of 6 months
from the date of actuaiﬁtaqt,roﬁ n\of particular tower. The
date of start of consh'ﬂf:tiuﬁ 15 n C%{P k‘éé rds therefore, due date

is calculated from the date of execution of buyer’s agreement. The date of

demonetization but all<the+;

execution of buyer’'s agreement is 05.12.2012. Hence, the due date of
possession comes out to be 05.06.2016 including grace period of 6 months
as itis unqualified. The respondent was liable to complete the construction
of the project and the possession of the said unit was to be handed over by
05.06.2016. The events such as demonetization and various orders passed

by Hon'ble High Court of Punjab and Haryana, NGT and Environment
Page 17 of 25 /
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Pollution (Prevention & Control) Authority, were for a shorter duration of

time and were not continuous as there is a delay of more than two years.
Hence, in view of aforesaid circumstances, no grace period on such grounds
can be allowed to the respondent- promoter.
F.IV. Objection raised by respondent that after execution of the conveyance
deed the complainants cannot claim delayed possession charges.
19. The respondent during proceeding raised an objection that the conveyance

deed of the unit has already been q,xec\uted in favour of the complainants on

20.In order to compreé

a formal, written docu

parties involved in the contrﬁ"@f“n‘aﬁéﬁﬁe buyer and the seller. It is a

legally binding docu%eﬁ Eﬂ%lﬂ Et%-%r&a%nforceable by law. For a
sale deed to be va Lj ré AI igned by both parties.
Essentially, a conve& gw ev ansferring all rights to
legally own, retain, and enjoy a particular asset, whether immovable or
movable. In the present case, the asset in question is immovable property.
By signing a conveyance deed, the original owner transfers all legal rights
pertaining to the property to the buyer in exchange for valid consideration,
typically monetary. Thus, a "conveyance deed" or "sale deed" signifies that
the seller formally transfers all authority and ownership of the property to
the buyer.
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21.

52

That the execution of a conveyance deed transfers only the title and interest
in the specified immovable property (in this case, the allotted unit).
However, the conveyance deed does not terminate the relationship
between the parties or absolve the promoter of their obligations and
liabilities concerning the unit, despite the transfer of title and interest to the

allottee upon execution of the conveyance deed.

The allottees have invested their hard-earned money and there is no doubt

My iy

g

e -:‘.‘4“?-

T e TN
’ i,

yex Court

a
in furtherance to the gﬁ%l
in case titled as Wg. g;drnfurﬂah

these are four communitations issued by the developer, the appellants
submitted that they are no ated aberrations but fit into the

eyeloper does t at iGwas'willing to offer the
‘.':'. ‘\ ef 5 dna e i‘ght to exeﬁute

conveyance of the flats while reserving their claim for compensation
for delay. On r@n? drnhe‘:jrfﬁ?a the a@s:‘rﬁu ations indicates
that while executing.the Dee of Conveyance, the flat buyers were
informed that no form of protest or reservation would be acceptable.
The flat buyers were essentially presented with an unfair choice of
either retaining their rights to pursue their claims (in which event they
would not get possession or title in the meantime) or to forsake the
claims in order to perfect their titles to the flats for which they have
paid valuable consideration. In this backdrop, the simple question
which we need to address is whether a flat buyer who espouses a claim
against the developer for delayed possession can as a consequence of
doing so be compelled to defer the right to obtain a conveyance to
perfect their title. It would, in our view, be manifestly unreasonable to
expect that in order to pursue a claim for compensation for delayed
handing over of possession, the purchaser must indefinitely defer
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obtaining a conveyance of the premises purchased or, if they seek to
obtain a Deed of Conveyance to forsake the right to claim
compensation. This basically is a position in which the NCDRC has
espoused. We cannot countenance that view.

23.The Authority has already taken a view in Cr. No. 4031/2019 and others
titled as Varun Gupta V/s Emaar MGF Land limited and others and

observed that the execution of a conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the

promoter towards the subject unit and upon taking possession, and/or

executlng conveyance deed, th{ewqggl;\nts never gave up their statutory

despite the executi @ he a6?1 eygjﬁrd\

G.  Findings on the Se%bﬁsoﬁg t by / the c
i. Direct the respon @;t@ y intere 1 o e total amount paid by

the complainants a i scribed rate’ of interest as per RERA

from due date of posse ion-till actual physical possession.

ii. Direct the responde nce amount due to the
complainants from th tof interest.

25. The complainants mtends ‘tt?@o l'rl tl:ht e pl’O]ECt and are seeking

delay possession cf‘rar}gey’as pr !z'd7 undEr Ehe“p oviso to section 18(1)
of the Act. Sec. 18(1) proviso reads as under.
“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be
prescribed.”
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26. As per clause 18 of the buyer’s agreement provides for handing over of

possession and is reproduced below:

18: Time of handing over possession

Barring unforeseen circumstances and force majeure events as
stipulated hereunder, the possession of the said apartment is proposed
to be, offered by the company to the allottee within a period of 36
months with a grace period of 6 months from the date of actual
start of the construction of a particular Tower Building in which the
registration for allotment is made, such date shall hereinafter referred
to as ‘Stipulated date’, subject always to timely payment of all amounts
including basic sale price, E‘DC/!DC IFMS, Stamp duty, Registration
charges and other charges as stipulated herein or as may be demanded
by the Company from time £ tin s regard. The date of actual start
of construction shall be“the’dafe
particular Building in which.¢h
as per certification shg_@

be 05.06.2016 including gré i_g‘__, c%‘as it is unqualified.
28. Admissibility of ¢ ay possess: es prescribed rate of

interest: The co@hﬁh&{xj @q’% /&ﬁl%y/é:ossession charges in

terms of proviso to section 18 of the Act which provides that where an
allottee does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
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29.

30.

31,

e
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shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from time to time for lending
to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all.the cases

"‘ o, W

Consequently, as per web

https://sbi.co.in, the marginal"¢ostof lending rate (in short, MCLR) as on

datei.e, 16.05.2025 is ﬂgﬁ !ﬂ‘,, rdingly,”

i

-

will be marginal cog &‘t’ dln rate +: ol 8 " 0% per annum.
The definition of te nﬁ nteres; as ;ieﬁ’nqd un '535 section 2(za) of the Act
provides that the r§ of i r/Ite est cl-{ rgeable _ﬁ' the allottee by the

(""\

I
the promoter shall be % s pay _th e’ , in case of default. The
J

relevant section is reprodtie 4‘” dﬁﬁc’
“(za) "intere st e yal
the allottee, a )B . _
Explanation. 5 B

(i) the rate of int o e promoter, in case
of default, shall i the promoter shall
be liable to pay the a ortee, in case of de ault

(ii)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall be

promoter, in case 0 ﬂ‘e ult ll be I *qual, -.- rate of interest which

le by the promoter or

charged at the prescribed rate ie, 11.10% p.a. by the
respondent/promoter which is the same as is being granted to the

complainants in case of delay possession charges.
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On consideration of the documents available on record and submissions

made by the parties, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement dated 05.12.2012
executed between the parties. It is a matter of fact that agreement
containing terms and conditions regarding the said unit was executed
between the parties on 05.12.2012. As per the clause 18 of the agreement,

the possession of the booked unit. was to be handed over on or before

05.06.2016. The respondenh: %1‘ ed the occupation certificate of
the project by the competent : ,.--’-.5 ‘:5 :”*ﬁ on 28.05.2019 and subsequently
offered the possessm.dg‘& LR Bl % 1%30.05.2019. Moreover, on
25.02.2022 convey ﬁ@b ed W @ s . tween the parties. The

handovar pOSSESSl (of the subject unit within

respondent has fail
prescribed time. A mgl - T Sthe failure of the respondent/promoter

to fulfil its obligatic

a\aa&'

esponsibilities as ghr he agreement to hand
I
over the possess:on e\th h ‘stlﬁula‘ce g\ od. The authority is of the

1{of the respondent to offer

Ty -
considered view that theres; a-”‘-”l’i;.,\‘" 0 ‘a,ui

of possession of the allottedu ittothe complainants as per the terms and

conditions of the bH A RIE ﬂﬁmz executed between

the parties.

Accordingly, the &?MRL@“@DLQAHE& contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e, 05.06.2016 till offer of possession (30.05.2019) after obtaining
occupation certificate plus two months i.e,, 30.07.2019 at prescribed rate
i.e., 11.10 % p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules.
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iii.

iv.

35.

36.
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Direct the respondent to refund the entire amount collected under

different heads alongwith offer of possession which the
complainants was not liable to pay as per the payment plan.

Direct the respondent to return unreasonably charged by
respondent by increasing sale price after execution of the buyer’s
agreement between respondent and complainants.

Direct the respondent to set aside the one sided indemnity bond get
signed by the respondent,,,ﬁ:\om complainants under undue

influence.

except the statutory-ri _Its'iift e al t}: Y >
Directions of the aﬁglmﬁ i { V&C Y §
Hence, the authority ;Ewgﬁ'}msggggh}s\ der and issues the following

directions under section 37 of | e Ac t0 ensure compliance of obligations

cast upon the promoter as per-the! P g(n usted to the authority
under section 34(0"*. ol Py \ /

The respondent is du’éctéd tb pay th’é intére&t é‘t fhe prescribed rate i.e.
11.10% per annum for every month of delay on the amount paid by the
complainants from due date of possession i.e., 05.06.2016 till offer of
possession (30.05.2019) after obtaining occupation certificate plus two
months i.e,, 30.07.2019 at prescribed rate i.e., 11.10 % p.a. as per proviso

to section 18(1) of the Act read with rule 15 of the rules.
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ii.

37.
38.

HARERA

|
A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequ:ences would
follow. |

Complaint as well as applications, if any, stands disposed off accordingly.
File be consigned to registry.

Dated: 16.05.2025

Haryana Redl Estate
Regulatory Authority,
Gurugram

HARERA
GURUGRAM
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