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ORDEN

'Ihe present complaint has been ffled W the cornplainant/alloftee under

S€ction 31 of the Real Estate (Regulation and Development) Acr, 2016 (in

short, the Aco read with rule 29 ofthe Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rulesl for violahon of section

11[4)[a] otthe Act wherein it is inter alia prescr,bed that the promoter shall

be responsible for all obligations, responsibilities and functions unde. the

provision ofthe Ador the rules and regulations made there underorto the

allottees as per theagreementfor sale executed interse.



2.

Unitand prorect related detalls

The particulars ofthe project, the details of sale consideration, th€ amount

paid by the complainant, date ofproposed handing over rhe possession and

delay period, if any, have been detailed in the fo owins rabular form:
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l 'Wind rhants at Parkland, Phase

croup housins projcd
RERA registered /not

Allothent letter dated

Area adme.suring at
the tine of allorment

R.vaed

Date of apartment

64 .t 2[fli1 i 2olil112 ol 2017

18082017 2108.20!7
val,drrv sratu; rltosrd Trois2rxs
DIPC l-L..ns. nr )1 nt t,titll21 ot 21)1r11 drr.{l 2tl .J zrll2,L.rr,\l

Rs.11,0O000/- dated 31.07.2012
(Paee 25 olthamended complaint

a7 02.2020
o7.04.2012
06.04.2025

FIoor-12

07 08.2012

-03,

IPasc 73 ofthe amended complaintl

2802 sq
aDDexure A5 at paAe

26.t2.2Q12
[As per BBA at pase no. 39 of anended

Buildingplan approved o7.06.2072
(Taken lron the similar complaint no. 547
ot 2022 for rhe same project being
developed by the same respondent
/promoter as alleeed by the respondent in

27122012
Oaken from the similar complaint no. 547
of 2022 fot the same prolect beina

by the same .esEondent

08.02.2008

Pase no.5!9rrgplyl
1204, block/tower WT
(schedule III oI ABA

26s0 sq, fr.

Enviro nment .le, m n..
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tnl

-l10 Proiect conpletion pe.io.l
10.1 Subject to Force Moieure, tihely
palmentoJ the TatolSole Considerdtion dnd
othe. pnvisons al this Agreemena bosed
upon the Compoh!'s asti notes as perptesent
Protect pldns, the Canpony intends ta hand
over possession of the Aportment withn a
periad of 42 (forty two noaths hom the
.late ol opproval ol the Bu dlng ptans or
the date ol receipt ol the apptuvot ol the
Ministry ol Environmeht ond torcsts,
Aovemqent ol In.lio lor the Prcje.t ot
executi.in ol this Aoreement, whi.hever ls
ldter tfahnitment Period')- rhe Buver
Iarther'ogtees thot the cohpony sholl
a.lditioholly beentnlerl too tihe oJ 180 [one
hun.lted and eishty doys ('crore Penod )
dfter expiry of the Comnitment Periad far
unloreseeh and unpLdnned Ptuject reolities.
Hawevet in cose of ohy defoult under this
Agreeneht that is not redfietl ar rcmedien
b! thc buyer ||ithin the period as noy be
stipulated, the Cohponyshollnot be baurtlbv
ntch C.nnitnent PPrnnl
(As per ABA aL page no. s6 of amendcd
cor'I'plaint)
27.72.20t6
[Note: Calcllatcd from the date oi LC

'lot.l salP..ncideriilon

Amount paid by the

\s.2, \ 4,77 ,949 /-
[As per s.hedule V ol ABA

Ps.7,76,79,20? / -

[As per the cancellation letter
26.10.2023at paae 179 otEphl

Occupation certificate 23.07.2018
/complEnon .ert,hcare tlq!lagq no. 157 ofthe

lAs per annexu.e ?A5 at page

letter 11.10.2023

[PaBe 177 ofreply]

/promoter as alle8ed by rhe respondenr
its.eDlv at Dape no.3 ofthe rehl1a TPoss""ri", "l*

li
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22.

2:1 At page 89 of the complaint, the
complainanr wrore a lener ro rhe

complainant providing the details oithe project, confirm,ngthe booking

respondent to retund their amount due ro
delay in handin,l over but no date is

And esain the same was done on
26.05,2017 at page 91 ol the complainr.
The same was done on 19.03,2019 at pase
100 oathe complaint
Rs.32,47 ,970.20 / -
(As pEr rhe ca ccllauon lerr€r dared
26.10.2Q23 4?agc 179 ol.eplyl
Rs.1,43,91,236.80/-
(As per thc .rn(ellation lettcr dar.d
26.10.2023 at pase 179 oireplyl

Page 172

B. Facts ofthe complaint:
'Ihe complainant has made the to llowing sub missions in the complaint:

L That in the year 2008, the respondent issued an advertisement

announcing a group housing project "Windchants" at Secto.112, Village

Chornn, Curug.am was launched by Na/s Experion Developer Private

Limited. under the licence no. 21 o12008 dated 08.02.2008 and 28 ol

2012 dated 07 04.2012, issued by DTCP, Ha.yana, Chandigarh, situated

at Secto. - 112, Village Choma, Gurugram, Haryana and thereby inviied

applications lrom prospective buyers lor the purchase olthe unit in the

IL That relying on various representations and assurances given by the

.espondent company and oD belicf of such assurances, complainant-

allottec, bookcd a unit in the project by payiDg an amount of

Rs.11,00,000/ towards the booking of the said unit bearing no. 1204,

tslock/tower'WT-03, floor 12, in Sector 112, having super area

measuring 2650 sq. ft. to the respondent daled 31.07-2012.

lll. That the .espoDdent confirms the bookiDg of the said unit to the

26.14.202:l
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ofrhe unit dated 31.07.2012, allotting a unit no. 1204, Btock/tower-wT-

03, floor 12 admeasuring 2650 sq. ft. lsuper built-up area] in rhe

aforesaid project olthe dcveloper for a total sate consideration of the

unit i.e. Rs.2,14,49,249l , which includes basic p.ice, VAT Rs.5,73,199/-,

ca. parking charges ol Rs.A,24,720/., EDC of Rs.8,61,252l-, IDC ot
Rs 68,900.00, CBFC ofRs.2,06,180/, CBSD of Rs.1,00,000/- and IFMS of

Rs.2,65,000/- and other specifications olthe allotted unit and providins

the time hame within which thc nextinstalment was ro be paid.

That two copres oi the apartm€nt buyer's agreement was sent to the

complainant by the respondent for sign,ng the same. The complajnant

visits the oflice of dre respondent company to execure the buyer's

agreement The reprpsentative otthe respondent company said to the

coorplainant that the authorised person was not available today and

lurther assured thatthe copy of the buyer's agreementto deposit in our

office and after the signing the same the company sent to her by post.

She relies on the representative of the respondent .onpaDy and

submitted the same to Mr. Upendra Sharma orl 15.01.2013.

That in the nbsence oi ap proved building plans, an allotment was made,

the complainant was allotted unit no 1204, block/tower'WT-03, 12r

floor, in Sector 112 Gurug.am. The respondent company collected

approx. Rs.1,80,29,295l'ln the year 2016 against the basic sale

amounting to Rs.1,91,23,199/- or the rotal sale consideration as per

payment plan. Despite of having paid around more than 93% ol the

payment against the total consideration amount in the year 2016, has

been offered possession without completi.E our lall as promised at the

time oi bookiDg and without obtainiDg the OC, even ne,ther the

complainant being allowed ro inspect the allotted unit till date nor had

been pnid lull (ompensation till date.

Compldrni No. 4594 or20lt
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VTI

That the complainant has submitted that the respondent has fa,led ro

execution of the builder buyer agreement till dare despite having

received more than 93% ofthe consideration amounr in the year 2016

as persection 13(11oltheAct of2016, the builder cannottake more than

100/o of the total sale consideration withour execution of the buitder

buyer agreement. In the present case, the builder has received more

than 93% ofthe toralsale consideration in 2016. Neitherthe respondent

executed the builder buyeis agreementnor did the physicat possession

hand over tilldate.
,!.:

Thdt a\ per .lJuse l0.l ol ihe flooi d,uyers agreemenr rhe respondenr

had to deliver th e possession withindperiodoi42 months from rhe date

oiexecution of the agreement plus 180 days grace period. The date of

\4 tl

execution oithe agreement wainot provided by the respondent/builder

tilldate, the due date olpossession can be considered from the dare ot

booking or the date of p rovisional a llotment lette. in rhe absence of rhe

date olexecution ofbuilder buyer agreement. The date of booking i.e.,

37.07 -2072, 'lhetefote, the due date of possession comes out ro be

3\.07.2016.

That the respondent sent a demand letter dated 04.06.2015 to the

complaina nt raising demand of Rs.49,471l- and Rs.46,181/ onaccount

ofinstallation ofgeysers and provisions of piped gas and the same was

paid by her. The respondent again sent tr demand letter dated

01 09.201 5 and 05.02.2016 respectively tocomplajnantraisi.gdemand

or Rs.14,13,959/ and Rs.12,482.208/-and the same was paid by the

complainanl on account ol start of top floor rooislab and the same was

paid by the complainant. The respondenr senr a letrer dated 27.A4.2017

to the complainan t with regard to finalization otarea RetWT'o3/1204

and increased in area lrom 2650 sq.ft. to 2802 sq. ft. The respondent
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sent a demand lefter dated 01.09.2015 to complainant raising demand

ofRs.14,13,959/- on accountofthe srart oftop floor roofslab around the

same was paid by the complainant. Thereaarerthe respondenthas issued

an applicant ledger dared 06.12.2016 sent to the complainanr clearly

mentioned that the complainant had paid a sum of R s.I,80,29,295 /- on

15.01.2016 i.e., 93% ot the total sale consideration oithe allorted unit.

That the respoDdenr issued a lctter dared 04.09.2023, and clearty

mentioned that clearing rhc outstand,ng dues within a pe.iod of30 days

issuance of this letter, will constrain to cancel the allotment oithe unit

as agreed terms of the agreement. The complainant further submittcd

that she had mnde the 93% payment against the totatsale consideration

in the year 2016. Further the complainant is ready to rake physical

possession olthe allotted unit as well as pay rhe outstanding dues ifany,

after .tdjustment of the delayed possession charges. Moreover, rhe

complainant sLrbmitted that there is delay of nrore than 10 years from

the date olbooking till the said letter dated 04.09.2021, the due date ot
possession can be conside.ed as 31.12.2016, there is delay ofmore than

7 years, thc delayed possession charges can be accrued against the

respondent/builder in the bcloiv mentioned table:

t\

if there is anyThere is no outstanding dues as per above

outstandingamount payable by the complainant

Amount paid by the

[as pe.appli.ant ledeer dated
31.07.2016
From the d.te ofboohh3 or dateofp.ovisional
letler in the absence of th. dat. of.x.cution oI
builder buyer agreemert. Th. dft ofbooking

As per RERA Rul.s 2017, 5BI MCLR +2% i.e., 375+2=10.75% iiu date:
tu.1,30,29,29S!10.75!7 = Rr.1,35,2a,010/-
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adjustmenr of delayed possession charges she js ready ro make rhe

paymcnt and to take rhe physicat possessjon.

X. That rhe respondent sent a demand lefter dated 2Z.09.2A17 fat
Rs.28,50,003/ on account of increase in super area. The complainant

has brought to the notice of the Authoriry that the respondent has
jncreased/linalised the superarea witho ut compter,ng the construdion
work as well as withour obtajning rhe occupation certiiicate. The

com plainant afier many requests through emajlas wellspeed pon with
regard to many financial losses accrued by the complainant but the

respoDdenrhas failed ro file any response ti dare. tr is pertinent ro note

hcre that along with the above said letter of oater of possession

respondent raised several illegal demands on account of piped

connection charges ol Rs.49,471l , geyser charges of Rs.46,191/,, (EDC

and 1DC, CBfC, CBSI), 1FI4SD, club membership charges, and advance

maintenance charges etc, which was never the part oithe payment plan

provided alongwith allormenr letterand apartmenr buyers agreement.

Furthermore, increased the super area also lrom respondent had

arbitrarily 2650 sq. at. to 2802 sq. ft.

XI. That the complainant has suffered on account oideficiency in service by

the respondent and as such rhe respondenr is fully tiable to cure the

deticiency and the respondent isguilryofdefici€ncy jn seryice within rhe

purview ofprovisions of thc Act, 2016 and the provisions ofthe Rules ot
2017.

That the respondent have played a fraud upon the complainants and

have cheated them fraudulently and dishonestlywith a falsepromise to

complete th e constructio n over the project sire within stipulated period.

The respondent had further lailed to implement the B8A executed with

rhe complainant. Hence, the complainant being aggrieved by rhe

\I
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oflending misconduct, kaudutent activities, deficiency, and iailure in

service olrhe respondent is filing the present complaint.

Reli€fsought by the complainantl

The complainan t has filed the present compliant for seeking following reliefs:
i Direct rhe respondent to rcsrrain thc leuer dated 04.09.2023, 77_\O2an,

2610.2023 rvith regard to can.cltarion ofthe allotted unft ot rhe complainant
rillth. finaladjudication oathc present conplaint, and the respondem nor to
cancelthe allorment ofthc subject unit.

rj Di.ect thc respondcDr inre.est ofcve.y montl otdetay at the prevailinS rare oi
interest rjll the rihe of valid oifer of possession is made by rhe
.espondent/pronoter aiier ad)ustment of dues ra any payabte by the

n'. Dire.t the respondenr to handoverrhe possessjon after comptering the flar in
allaspects to the conplarnant as soon aspossibte.

iv Direct the .espondenr to p.ovide rhe copy oi OC, and a other do.uments
subhritted by the respondent ro DTCp re8ardinBrhezonrne plans,layour ptans,
and dr.wings olthe buildjng.

v. Direct th. r€sponLlent to rest.ain thc rcspondenr iiom rajsing any frcsh
demand with respcctto the sublcctunir.

vi. Direct thc respondent not to.harge aDything irrelevant whi.h has not been
aSreed tobetwcen thepanieslikc EDc, rDC, cBFc, cBsD, club maintenance,.a.
parknrS charses, advance maintenaDce charges, increase in super a.ea, which

'n 
anycase r not payable bythe complainant.

vii. Direcr the respondent not to ask for the monthty maintenan.e char8es for I
pcriod ol 12 months or ho.e before givnrg actual physical possession of thc

4

unit is completed in all aspects.
Dire.t the .espondefi not to fo.ce rhe comptairant to sign any indemniry cum
undertaking indemntVingthe builder from an)thrng legalas a precondirion for
signing the conveyance deed.
Djrect the respondentto quash iuegal holding and other charges levied by rhe

Direct the respondent to pay a sum oi Rs.1,5 0,000/- as cost of liriSation/present
proceedrnSs to the complainant.
Direct the.espondentto paya sum ofPs.1,50,000/ conpensate tor the house
rent paid by the respondent until physiel possession oithe alloned unir is
handed overto the complainant.
Dire.t the respondent to pay a sum oi Rs,5,00,000/ for the hardsnent and
mental agooy suffered by the complainant.
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on the date ofhea.ing, the authority exptained to rhe respondent /promoter
about the contravention as alleged ro have been committed in relation to

secnon 11[4][a) oftheActandto plead guilty or not to ptead guitry.

Reply by respondent:

The respondenrhas raised certain preliminary obiections and has contested

the presenr complainr on the tollowinA srounds:

That at the ourser, it is relevant to stare the respondent is a real estatc

compaDy engnged in the business ofthe development and construction

ofthc realesiate p.ojccts andis oneofrhc reputed companies inthe real

estate sector. That vide.rpplication fbrm dated 31.07.2012, M.s.

Kamlesh Radhu applied lor booking oa 3 BHK residential unir bearing

No. 1204, in Tower WT-3, admeasuring 2650 sq. ft. in the projecr namely

"Wrndchants". Accordingly, thesubjectunitn'as provisionallyallotred to

the complainantvide provisional allorment lerterdated 07.08.2012

That the present complaint has been preferred by rhe complainant on

fr,volous and unsustainable grounds and the complainanr has nor

approached this Authorjty with clean hands and is trying to suppress

materjal facts r.levant to the matter. The instant complaint is not

mainhinable ir the eyes ofthe law and is devoid oimerit, rherefore is lir

to be dismissed in limihe

D.

That the complainant being a real estate investor and having an

intention oi generating spe€ulative gains had approached the

representative of the respondent through a real estate broker and

expressed her desire to invest in the instant project by way ofbooking a

residential unit in the ,nstant project of the respondent. The

complainant after being fully satisfied in all respects the complainant



HARERA
GURUGRAM
proceeded further and submitted an
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application for booking of a unit
dated 31.07.2012 and opted for a consrruction tinked payment plan.

That pursuant to booking applicario n ofthe complainant, a unit bearing

no. 1204, WT-03, admeasuring 2650 sq. ft. was provisionally altotted ro
the complainanr. Thereafter, an apartment buyer agreement dated

26.12.2012, was executed between borh the parties herejn. Thar as per

the agreed terms and conditions oitheABA, itwas incumbeDrupon the

complainant to make timety p.ryme.ts ot the instatments. On

25.10.2023, thc complainant has only paid an amount ot
Rs.1,84,42,523l- against thc total outsranding ot Rs.2,3t,SS,ZA2/-_ \ is

specifically clarilied that thc amount of Rs.1,84,42,523l is,nclusive of
Rs.3,48,849/ (adjusrmentdone against delay compensatio n paid to the

complainan0 and Rs.64,379l- (credit provided aeainsr GSt./Anti-

profiteering credit to rhe complainant). lhe.efore, eafectivety rhe

complainant had paid only an amount of Rs.1,80,29,295l, aqainst the

total outstanding dues of Rs.2,31,55,2A21-.

That the complainant despite agreeing to make the timety paymenrs

iailed to pay thc instalments as per the paymenr schedule. That the

respondent was constrained to issue multiple reminder tetters/finat

notices, requesting the complainanr ro make the payment against the

timely instalments. As per section 19(6) olthe Act. 2016 lays down th.
duty on the allottee to mlke necessary payments pertaining to tbe

allotment ofthe unitas perthe paymenrschedule and in a tjmely manDer

as pc. the denrands raised. That the complainant has been in btatant

violation ofscction I9[5) ofrhc Acr,2016 as she has taited to pay the due

instalments on time against the sale .onsideration amounts payable

towards the unit. The .ornplainant has opted for a const.uction tinked
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plan and the respondent accordingly has raised their demands on

achievement of relevant milestones.

vi. Despite be,ng aware of the payment schedule and the fact that timely

payment is essential ior rhe completion ofthe projec! the complainant

had failed to make the requisite payment of the instalmentasand when

demanded bythe respondent incompliance withthe payment schedule.

Upon not receiving the requisite instalment respondent had issued

payment reminders, cauing upon the complainant to make payment of
the balance outstanding. Furthermore, the f,a,lure in making paymenr

had a cascading elre(t on rhe cr;Xilelron ot the projecl and iurrher- .! \ !1
cdu\ed enormous business lostio lhe respondent. Thdr desp(e rhe

defaults of the complainants, the respondent earnestly fulfitled the,r

obligations underthe ABAand complered the projectas expeditiousty as

possible in the facts and circumstanc.s ofthecase. Therelore, there is no

equity in favour of the complainant. l

Compl,rnt No. 45c6 of 2021

Despite facing force maJeure situations, hascompleted the const.ucrion

oftheunitand made an application for grant ol occupation certiiicare on

07 12.2017. That lhe same lvas granted by the comperenr authonry on

23.07.2018. That ihe nomcnclature lor the Tower WT,o3 is used lor the

purposes ol nrarketing and lor generai usage. However. the

nomenclature for the same tower as per the sanctioned plan and

occupation certificate is T-02.

That post rece,pt of the occupation certificate the respondent offered the

possession of the subiect unit to the complainantvide ronce of offer of

possession letter dated 25.07.2018. In the said norice of offer of
possession/ the respondent as per the mutually agreed terms and

Possession alreadv ollere.l to the comolainant &violation olsectio
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That post receipt of

the possession oithe

CohplaLnlNo 4598of 2023

condirions ol the ABA, has duly adjusred the delay conpensation

amountingro Rs.3,48,849/ against the o utstanding amounts payable by

the complainant. That the complainanr despite recejving the offer of
possession, neither came forward ro rake possession of the unit no.
cleared the ourstanding ducs against the sale consjderarion otthe unir.

Therefo.e, the respond.nrwas constrained to issue reminder letters to

the complainaDt for taking possession ofthe subled unit. The notice ot
possession rvas also sent vta emait ro the complainant on rhe same date

i.e.25.07.2018.

rx. That it was mutually decided betlveen the comptajnant and the

respondenr in the ABA, rhat anei ttre issuance of the occupancy

certificate by the competenr Authortry, the respondenr shall otfe. the

possession oi the subject unit and after due complerion of all the

documentationworkand paymenrolall thedueamountsundertheABA,

the parties may p.oceed fonvard and execute a conveyance deed.

Furthermorc, as per section 19(101 oa rhe Act, 2016, rhe complainant

was under the obliSarion to rake possession ofthe subject unir within a

penod of two months oithe occupancy cerrificate issued ior the subject

unit. However, the complainant failed to fulfil that obligation and rhus

liable for the breach committed. As per section 19(111 of rhe Act, 2016

it is an obligation upon ihe allottee[s) to execure the conveyance deed.

The.cfore, the complainant by not taking possession ofrhe unit and by

not cxecuting the conveyance deed has not onlybreached the terms and

conditions ol the ABA bur has also violated thc provisions of the Ad,

2016

the occupation certificate, the

subject unit y,de notice ofoffer

respondent offered



dated 25 07.2018. However, the complainant did not come iorward to

take the possession of the unit. 1n the meanwhile, on 28.01.2019 the

lncome Tax Department, in relation to some default ofthe compla,nant

in payment of its du.s, passed an order in form LT.C.p. 16 (i.e., order ot
attachment of immovable propertyl against the allotted unit oi the

complainant whereby the subiect unit was arrached and sealed. There

were also spccifi. djrections of prohibjtion and resbicrions by rhe

Income Tax Ilepartmenr rhat until fu.rher orders, rhe unit cannor be

transferred to any thi.d party.

xi. That rt is importantto bring ro rhe knowledge ofthis Authority thai the

complainant, while the unit was attached by the Income Tax

i. opted to exit from the projectby mahng a request fo..etund on
04.o4.2019,

ii. Further, vde Lett€r dated 07.09.2019 requested the respondent
to release the money paid by rhe complainant to rhe Income Tax
DepaItment by way ofcancellation ofthe unit.

xii. That the said unit could not be canceued o. acted upon by the

respondent till specif,c directions were passed by the Income Tax

Depa(ment. Iiinally vide Order dated 23.08.2023, the Income Tax

Department released dre sard unit.

PHARERA
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That the complainant neither took possession of the unit nor did the

complainant clear the outstanding dues againstthe sale consideration of

the unit after several reminder. That after the release order of rhe

Income Tax department, th€ respondent was constrained to issue a final

notice dated 04.09.2023, requesting the complainant to pay the

outstanding dues and complete the formalities for the execution of the

conveyance deed. That in the said letter ,t was specifically mentioned

that in the event the complainant fa,ls to comply w,th the final notices
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then the allotmentoithe unit shatlbe cancelled. That the complainanr

despite .eceiving the final norice dated 04.09.2023 failed ro:

a. l'ake possession olthe unit;
b. Clear the outstanding dues;
c. Complete the lormaltties for the execurion oithe conveyan.edeed.
Therefore, the respondent rvas consrrained to issue a pre,cancellation

letter dated 11.10.2023 and provided the comptrinant wirh the tast and

final opportunity to clear rhe outsranding dues and complete rhe

formalities for the exe.ution of,the conveyaDce deed.

That it is bring to the knowledge ofthe Authority that the comptainant

despite receiving thc pre cincellation letter dated 11.10.2023 failed to

pay the outstanding dues and complere the lormalities ior executjon of

the convcyance deed. Therefore, the respondent was constrained to

issue a cancellation letter dated 26.10.2023 whe.eby rhe allorment oi
the complainant was cancelled. Ihat thecancellarion letrerwasalso sent

vja email to the complainanr on the same date i.e.26.10.2023.

That in the cancellation letterdated 26.10.2023, derails with respect to

the iorleited amount and the amount refundable to the compl.rinanr

were specifically mentioned. That the complainant had taken a loan fbr

purchasiDg the sLrbject unit, and upon the cancellatjon, the complarnant

rlas duty bound to provide a loan foreclosure reporr and orher

documents/Nocs from the bank for completing the aormalities of

rerund Iloweve., to thc utter surprise ot the .espondent, the

complaiDant did Dot complete the requisite lormalities and proceeded

to contestthis present complaint.

ion and.on.ealmentof
a. Apartment buyer agreement duly executed between the parties

That the complainant ,s concealing the true facts in the complaint. That

the complainantwith a malafide intention oigaining a favourable order

from this Authority is putting forth wrong allegations asainst the

xvi
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signed and duly executed copy of the ABA was also sent to the

conrplainant with a covering letter dated 16.03.2013 and the same was

duly.ecerved by the complainant. Thaithe fact that theABA was signed

and delivered to the complainant can beverilied from a mere perusalof

the signature of the complainant on ABA and letter dated 16.03 2013

which the complainant herselfsigned at the time ofreceiving the copy ol

theABA.

b. Allegations with respect to incomplete unit and non-issuonce ol
o c cu p atio n c e rtilic at e

x'x 'l'hatthe respondenton the tirst date ofhearing i.e.,26.10.2023 as well

as through its reply to thc application preiirred by the complainant

under section 36oltheAct, 2016, the respondent has broughton record

that the application lorgrant ofoc.upation certificate, which was made

belore the competent authority on 07-72-2017 antl the same was

respondent. The complainantin para 13 otthecomplaint alleges that rhe

respondent despite receiving more than 10% ofthe sale consideration

ofthe subject unit has not executed the ABA rill date-

That post allotment of the subiect unit ro the complainan! rhe

respondent has sent two copies ofthe ABA to the complainant for her

signatures and requesred the complainant to submir the signed copies

olthe ABA with the respondent for completing the other formalitjes of

execution ofABA. That the fact that two copies of rhe ABA were sent to

the complainant,s specifically acknowledged bythe complainant in para

9 of the complajnt. However, to the utter shock ofthe respondent, it js

reiterated hprein rhar lhe compiainafir is alleging rhal lill date rhe sdid

ABA was not executed by tle rdspondeot.

aomfla ni Nn accS ut202l

Thnt the complainant after signing thc ABA has handed over the said

ABA to the respondent, and the respondent after completing rhe

r.quisite formalrties had srgned and executed the said ABA. Moreove., a



granted by the competent authority on 23 07.2018. However, to the

utter surprise of the responden! the complainant at each date of
hearing, has consistently brought up the issue thar the respondent had

noi obtained the occuparion certificare. Thar the same can be verified

from a mere perusat oi the orders dared 26.10.2023, t3_Oz_2024 ard
19.03.2024. That to clear rhc.onfusion wirh respecr to rhe status of the

occupation ce.tiiicate, change in unit and tower, rhe Aurhority yide irs

order dared 13.02.2024 appointcd shri. sumir Nain as a local

commission to insped thc project sjte and to fite a detaited repo( wirh

re\pF(r ro rl.e \tJrus ot th4 rnwer and Lnir.

xx. Thar in compliance wrth the order dared 13.02.2024 the local

commission visited the p.oject olthe respondenr on 15.03.2024 in the

presence ofthe complainant and inspected the project ofthe respondent

and submifted its detailed reporr with this Aurhority. That the local

com mjss io n after inspecting the project, plans/approvah granted by the

co m petent au dlo rity has co nclu ded that:

a) the respon.lcnt has conrpleted rhe consrruction oathe towe. in (hjch
ihe unitolthe complainantwas situated and obtained rhe occupation
certificate on 23.07.2018;

bl location olthe tower is the same as it was shown to rhe complainant

IT HARERA
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at the time ofbookinej
That after perusing the report ofthe local commission, it is abundantly

clear that the unit/tower in dispute is completely developed and the

occupation certiiicate ofthe same has also been grant€d by the DTCP.

Thus, the offer of possession made on 25.07.2018 was a valid offer of

possession whi.b fu(her signifies thar posr-issuance oi notice of

possession, the cancellarion ol thc subject unit due to defaulrs ot rhe

complainant is alsovalid and is in consona.ce with the Act,2016 and the

Rules & Regulations made thereunder.
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Withoutadmitring or acknowledging in any mannerthe truth or legality

ofthe allegations levelled by rhe compla,nants and without pr€iudice to

the contentions of the respondenr, it is submjtted that constmcrjon/

completion oitheproiectgot hampe.ed due to force majeure situations

beyond the control of the respondent. That some ofthe force majeure

situations iaced by the respondent which affected or ted to stoppage of
theworkfor a brief,amountoatimeis being reit€rated herein forthe sake

of clarityl

RS.1qOO/- currency notes: GST Implicotions: Iat Reseruotion

Aoitotion; Delav b! Controctor.

x)iili. That the respondent despite facing rhe lorce majeure situations beyond

its control has completed the construction/development ofthe projecr

and has ofiered the possession of the subject unit to rhe complajnant

post issuance of the occupation certificare. That it ,s evident rhar rhe

entire case of the complainant is nothing but a web oflies and rhe false

and frivolous allegations made against the respondent are nothing bur

an afterthoughtand a concocted story, hence, rhepresentcomplaint tiled

by the complainanrdeserved to be dismissed with healy costs

7 Copies of all the relevant documents have been filed and placed on .ecord.

'lheir authenticity is not in dispute. Hence, the complaint can be decided on

the basis oa these undisputed documents and submission made by rhe

8. The complainant and respondent have filed the w.itten submissions on

17.49.2424 and 07-70-2024 respectively which are taken on record and has

been conside.ed by the authority whjle adjudicaring upon rhe reliet sought

by the complainant

the control ofthe resDondeni:

occupation certiticate: NGT Ofder: Demonetizotion ot Rs.50O/- and
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9.

lurisdiction of th€ Authority:

The Authority observes that it has territorial as well as subiect matter
jurisdiction to adjudicate the present complaint for the reasons givenbelow.

E.I Terrltorial ju.isdiction

As per notilication no. r/92/2017.'|TCP dated r+.12.2017 issLred by Toivn

and Country Planning Depa.rnrent, rhe jurisdiction orReal Estare Resutatory

i\uthority, Curugram shall bc entire curug.am District for all pu.pose wth
offices situated in Gurugrarn. In the present case, the proje.t jn quesrion is

situated within the planning ar€a of Cu.ugram districr. Thereibre, rhrs

authority has complete tcrritorial iurisdiction ro deal with the pres.nr

E. ll Subject matterjurisdictjon

Complainr No. 4598 of 2023

Se.tion 11[4][a) of the Act, 2016 provides that the promorer shal] be

responsible to the allottee as per agreement for sale. Section 11(al[a) is

reproduced as hereunder:

se.rion 11(4)(a)
Be respohsible fa. all obligotiant, resp.nebilities ond luncttons undet the
ptovkions oJthis Act at the rules ohd regulotions node thereuntlet or ta the
allattee ds pet the agreenent lot sale, or to the osociaton aJ ollouee, os the cose
nat be, ttll thc canv.lance alollthe aportnents, plats ar buildings, os the cose
nuy be, to the ollotteeattheconnon o.eos to &eossociottan ofollotree ot rhe
.onpetehtouthontr, os the cose noy be;
Sectiotr 34-Functions of thc Aurho.ityr
344 oJthe Act pravides ta en,ure conpliance oI the obhltotons cost upan the
pnnoter, the ullottee and the rcal estote osents under thk Act ond the tules o hd
reau I d ti an s n o d e t h erer n de.

10. So, in view oi the provisrons of the Act quoted above, the authoriry has

complete jurisdiction to decjde the complaint regarding non-compliance ol

obligations by the p.omoter leaving aside compensation which ,s to be

decided by the adjudicating officer ilpursued by the complainant at a later

stage.

F. obiections raised bythe respondentl
[.] Oblection resardins lorcc majeure .onditions:
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11. The respondent'promoter raised the contention rhat the construction ofthe

project was delayed due to force majeure condit,ons such as NCT Order,

Delay by the conrractor, Demonetization, GST apptication, IAT Reservation

Agitation but all the pleas advanced in this regard are devoid oa merit. The

subject unit was allotted to the complainants on 28.07.2012 and as per

provisions oiagreement, its possession was to be oflcrcdby 27.72.2Ot6.The

duc date as per possession clause comes out to be 2712.2016 including 6

months grace period.

12. The events such as demonetization and various orders by NGT in vrew ot
weather condition of Delhi NCR region, were for a shorter duration oltime

and were not continuous whereas there is a delay of more than two years.

tiven after due date of handing over of possessioo. Whereas ia it comes for

GST, the GST was applicable fronl 01.07.2017 and JAT reservation was for

onlyoneortlvo months.Further, graceperiodof 6monthsonaccountof force

majeur.has already been granted in this regard and thus, noperiod overand

above grace peflod ol6 months can bc given to the respondent/pronroter.

'lhLrs, the promoter/respondent .annot be given any leniency on basis of

afor.said reasons and it is well settled principle that a pe.son cannot take

benefit olhis own wrong.

G. Findings on tbe reliefsoughtby the complainant
G.l Direct the respondent to restrain th€ letter dated 04.lJ9.2023, 77.10.2023,

26.10.2023 with reg.rd to cancellation ofthe allotted utrit ofthe complainant
till the fitral adiudication of th€ present complaint, and the r€spondent not to
cancel the allotmenlof the subjecrunit,

13. Itr the present mattcr, thc complainant was allotted a unit bearing no. 1204,

12,, floor, in block/tower W'l' 03, adnleasuring 2650 sq. it. vide allotment

letter dated 07.082012. The complainant has paid an amount oi

Rs.1,80,29,295l- against the basic sale consideratjon ol Rs.1,91,23,t99/

lexchrding car parking, EDC, ll)C, CBIiC, CBSD and lrlqSD) as per payment

plaD anDexcd s'ith the buyer's agreen'ent, whicl constitute i.e.,92.27% of
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the basic sale consideration in the year 2016. The buyer's agreeme.t was

executed on 26.12.2016, as per possession clause 10.1 of the BBA, the

possession ofthe unitwasto be delivered to the complainantby 27.12.2016

including grace period ol 6 months on account of force majeure

circumstances. However the respond€nt/promoter has offered possession

to the complai.ant on 25.07.2018 after obtaining the occupation certificate

only on 23.07.2018 from the competent authorify. Consequently, the

complaiDant did not turn to takeover the possession and to clearoutstanding

dues, and the unit was cancelled by the respondent on 25.10.2023 aftet

issuing pre-cancellation letter dated 11.10.2023.
l qr ,1 ..1

\ow, lhe question belore rhe Aulhoflty iiwheiher this cancellatjon is vahd

ornot?

0n the basis oldocum€nts placed dn recdrd and qubmission made by both

rhe prnies. the ALrthoriry observes that tha cancellanon by the respondent to

be unfair and inval,d for the following r€asons: rirs./, as per record, the

, omplJindnr hds paid ln rmounr of Rs. I ,80.29,295 /- against the basrc sale

consideration of Ri.1,91,23,199/-, i.e., 9227Vo ia the year 2016. The

respondent has rrised additronal demand ofRs.67.76,107/- ai thp time of

oaler of possession. It is pertinent to Tention here that as per buyer's

agreemenr dared 26.12.2016, the total sale consideration olthe subject unit

was Rs.2,14,77,9A9/- aDd the complainant has paid an amount of

Rs.1,80,29,295/-. Thus, only an amount of Rs.34,48,696l- was outstanding

and payable by the complainant at per the buyer's agreemenL However, the

respondent raised a demand of Rs.67,7 6,707 /- (i.e., approx. double of the

balance sale consideration) without given any justification. Further, the

respondenthas adjusted a mere amount ofRs.3,4a,8a9l- (Rs.7.5/- per sq. ft.

of the super area per month as per clause 13.1 of BBA I towards the

compensation fo. delay in handing over possessioD. TheAuthority observes

1.1.
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cancelled or acted upon by the respondent till specific di.ections from the

Income Tax DepartmenL F,nallyvjde order dated 23.08.2023, the Income Tax

Department released the unit.

16. se.ondr, vide letters dated 04.08.2016, 13.10.2016,27.07.2017,23.10.2017,

26.A5.201?, 12.052A1A, \9.03.2019, 04-04-2019 and 07.09.2019, the

comp lainant requested the respondent to refund the amount paid by her. But

the respondent ignored all the above mentioned requests and failed to act jn

lurtherance to the said .equests made by her. The Authority observes that

the complainant was in need ofthe money at that time as she faced certain

tinan.ial crises, but the respondent iailed to .efund the amount (with

deduction/without deduction). However the complainanton not getting the

reiund despite multiple rcquests later opted to clear the outstanding dues

after adjustment ot the delayed possession charges and to take phyncal

possession ofthe allotted unit. But instead ofacceding to the above request

that the adjustment mad€ by the respondent towards delay in handing over

ofpossession is in contravention ofthe prov,sions ofSection 18 theAct,2016

read with Rule 15 ofthe Rules 2017.

Moreover, after offer the possession oathe subiect unit, on 28.01.2019, the

Income Tax Departm€nt, in relation to some defauh on the part of

compla,nant ,n payment of its duer passed an order jn form ITCP 16 (,.e.,

order olattachment ofimmovable property) against the allotted unit ofthe

cornplainant whereby the subject unit was aftached and sealed. Therewere

spec,fic directions of prohibition,and restrictions by the hcome Tax

Deparrmenr Ihar unrrl fuflhpr o!deis, rhe unir .Jnnor be Iransferred ro dny

th,rd party. Thereafter, the compla,nant bpted to exit from the project by

making a request on 04.0a.2019 a;d turiher vide letter dated 07.09.2019

requested the respondent to rAiase tle money to the Income Tax

Department by way of cancellation of tlie unit tut the unit could not be

Lomflainr No 4s98 ut 2021
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lor possession which othe.wise already stands offered. The respondenr

issued a pre-cancellation letter dated 11.10.2023 and a cancellation letrer

dated 26.10.2023 onaccountof non paymentof, outstandingdues(i.e., onrhe

lirst date ol hearing and afte. filing ol the present complaint j.e.,

28.09.20231. It is worth observing that as per section 18(1) olthe Acr, 2016

it is upon the wish ol the allottee eithe. she wishcs to connnue wi!h the

project or withdraw fronr the projecl, and in the p.esent complaiDt, the

complajnant/allottee is intending to continue with the project for which a

.onsiderable amount has already been paid in the year 2016.

17. rhirdr, the canceuation of the unit was done on 26.10.2023, whereas the

instant complaiDt was filed belore the Authonqr on 28.09.2023:fter

supplyirrg a copy orthe same to the respondent on 25.09.2023. It seems that

on getting aggrieved by the complaint filed by the allottee, the promoter has

cxpcditiously raiscd demands fiom thc complainantand ukimately canceued

the unit to the complainant/allottee on 26.10.2023 [i.e., on the nrst date oi

hearing in the said complaintl. On 26.10.2023, Authority had directed the

respondent to not to create anythirdany party rights againstthe allotted unit

of dre complainant till dre next date of hearing .nd the interim drrections

continued accordingly.

18. 1n light oithe afo.esaid reasons, the Authority is ofconsidered v,ew that the

cancellation made by the respondent vide letter dated 26.10 2023 is notvalid

in the eyes ofla!r. S-"eing, various rllegalities on part oftbe r.spondent in this

parhcular case, thc Authority is olview that the respondent should not be

allowed to get unrair advantagc of its own wrong. 1n view oithe above, the

said cancellation lett€rdated 26.10.2023 is hereby set aside beingbad in the

G,ll Dire.tthe respondent itrterestorevery monthofdelay atthe prevailing.ate of
interest till the tim€ ol valid ofer of possession is made by the
respondent/promoter aner .djustment of dues if any payable by th.
complainant,
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G.lll Dir.ctthe respondent to handover the possession after compl€ting rhe nat in
all aspccts to the complainantassoon as possible,

ln th e present complaint, thecomplainant intend to continue with the project

and is seeking delay possession charges as provided under the proviso to

se€tion 18t11 ofthe Act. Sec 18(11 proviso reads as under.

"Se.tion 1A. - Retum of anount an.l cMpqsdtion
130). ]f the pnnotet faih to conplete or k Lnobte ta give pass$ion olah
dportment, ploc or building,

PNvided that whete on uttattee daes not intend ta withAraw J.on the
pratect he sholl be paid, by the prcnateL inturen lor every month ofdelar,
dllthe handing avet olthe pasestian,at sL.h ruteas no! be pre{ribed

20. Clause 10 ofthe buycr's agrccnrent (annexed but not executed) provides for

handing over or possession and is reproduced below:

Clatse 10. PROIECT COMPLETION PERIOD
1a.1 Subie.t ta torce Mojeure, tinelr porment of the Tatal Sole
Contderottan und other pnvkions oI this agreenenr, bosed up.n the
campon!\ estinates os per prcent Proiect plons, the Conpanr tntends ta
hond orer pa$esion oJ th. Apaftn)ent wxhin o penod ol42 Uorty two
tnonths lron the date ofapproval ofthe Brilding Plans or the dote oI
receipt ol the opproval oI the Ministrt ol Enironmdt on.l foes*,
Govmment of tn.tid lor the Prole.t or exeeutioa oI this As@nqL
whichever is ldter ('Cotnmtnent Period"), The Buler lLrthet ag rces thot
the Can po ny sh o 1 I a.l d itian a I U be en ti tted ta a ti n e of I 30 (one h unared o n d

eilhtf tlufs ( Gtoce P{iod ) ater e\piry ol thc Camnttnent Period la.
unJbtesecr and unplanned P.a)ect .eolines. Hoievet, )h cav oJ any defoult
underthtr AsreehentthotB rat rectiled ornncdied br the burerwithin
rhe period as nlat be stipuloted, the Conpany sholl nat be bound b! such
Connitnlent Petiod."

21. At the outset, it is rel€vant to comment on the present possession clause ol

the agreement whe.ein the possession has been subiected to all kinds ol

ternrs and conditions of this agreement, and the complainant not being in

default under aDy provisions ol this agreement and complian.e with all

provisions, lormalities and docunrentation as prescribed by the promoter

The drafting olthis clause and incorporation ofsuch conditions is not only

vague and uncertain but so heavily loaded in favour of the promoter and

asainst the allottees that even a single defauh by him in iulnlling formalities

.nd documentations etc. as p.escribed by the promoter may make the

possession clause irrelevant for the purpose oiallottccs and the commitment
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timeperiod lorhandingovcrpossession loses its meanjng.Theincorporaiion

ot such clause in the buyer's agreement by the promoter is just to evade the

hability towards timely delivery ofsubject unit and to deprive the allottees ol

their right accruing alter delay in possession. This is just to comment as to

how the builder has nrisuscd his domirant position and drafted such

mischievous clause in the agreement and the allottees is left with no option

butto sign onthe dotted lines.

22. Admissibility of grace period: As per clause 10.1 or buyer's agrecment

dated 26.12.2012, the respondent/promoter proposed to handover thc

posscssion olthe said unit within a period ofperiod of42 months lrom the

date ol approval of buildine plans o. the date of receipt oi approval oi

environment clearance or execution ofthis agreement lvhichever is later. ln

dre p.esent maiter, the envrroDnrent clearance was $anted on 27.12.2012

and the due date of possession can be calculated from the dale of EC i.e.,

27.12.2012 being later. Therefo.e, the due date ofpossession comes out to be

27.12.2016 by allowing grace period being unqualified and be,ng allowed rn

.arlie..ase ho 5:10 oi2018.

23 Admissibility of delay possession charges at prescribed rate ofinterest:

As per proviso to section 18 provides thatwhere an allottee does not intend

to withdraw irom the proiect, he shall be paid, by the promoter, interest for

every month ofdelay, tillthe handing over ofpossession, at such rate as may

be prescribed and it has been presc.ibed underrule 15 oithe rules.

24. Consequently, as pe. website olthe State Bank oi lndia ie., https://sbi.co.in,

the marginalcost oflending rate [in short, MCLR] as on date i.e., 18.03.202s

is @ 9.10 %. Accordingly, th. prescribed rate ofinterest willbe marginalcost

ollending rate +2% i.e., 11.10%.

25 lhe definitioD ol t.rm 'interest' as defined under section 2(,a) of the Act

provides that the rate ol inLerest chargcable from the allottee by the

Page 25 ol34
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promoter, in case oideirult, shall be equal to the rate of interest which the

promotershall be liable to pay the allottee, in case oldefault.

Thereiore, interest on the delay payments hom the complainant shall be

charged at the prescribed mte i.., 11.10% by the respondent/promoters

which the same is as is being granted to them in case ofdelayed possession

on consideration of the docunrents available oD .ecord and submissions

made regarding cont.avention ot provisions ol the Act, the Authority is

satisficd thatthe respondent is in contravention olthe section 11(41(a) ofthe

Act by nothanding over possession bythedue date as per the agreement. By

virue olclause 10.1 ofbuycr's agreementdated 26.12.2012 [annexed but not

executed), the possessron oithe subjectapartment was to b€ delivered within

a pe.iod olperiod ol42 months from the date olapproval ofbuilding plans

or the date ol.eceipt of approval of environment clearance or execution of

this agreement whichever is later. The due dat€ of possession is calculated

fronr the date of environment.learance beiog later plus 180 days grace

period which comes out to be 27.12.2015. The respondent has offered the

possession of the allotted unit on 25.07.2018 after obtaining occupation

certificate irom competent Authority on 23.07.2018. The Authority is of the

considered view that there is delay on the part of the respondent to offer

phi,sical possession ofthe allotted unit io the co)nplainant as per the terns

and conditions oithe buyer's agreement Iannexed but notexecuted].

Section 19[10J ol the Act obligatcs the allottee to take possession ol the

subtect unit within 2 months tiom the date ol receipt ol occupation

certificate. 1n the present complaint, the occupation certificate was granted

by the competent authority on 23.07.2018. However, the respondent offered

the possession ofthe unit in question to the complainant only on 25.07.2018,

so it caD be said that the complainant came to kDow about the occupahon

26.
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certincate only upon the date oi offer of possession. Therefore, in the interest

of natural justice, he should be given 2 months'time from the date of offer of

possession. These 2 months' ol reasonable time is being given to the

complainant keeping in mind that even afier int,mation of possession

practically he has to arrange a lot of logistics and requisite documents

including but notlimited to inspection ofthe completely finished unitbutthis

is subject to that the unit being handed over at the time oftaking possession

is in habitable condition. It is iurther clarified that the delay possession

charge. shall be payable from the due dat€ of posse(sion i.e. 27.12.2016 nll

the exprry oi 2 months rrom the dirE 6f1ofter or possession t25.0? 20181il
which comes out ro be 25.09.2018.

Accordingly, the non-compliance of thd mandate contained in section

11t41(a) read with section 18(1) orthe Aat on the part ofthe respondent is

established. As such the iomplainant is edtitled ro hehy possession charges

at rate oi the prescribed interest @11.10o/o p.a. w-e.f. ftom the due date of

possession i.e., 27.12.2016 till 25.09.2018 i.e., expiry of 2 months from the

date oi oifer of possession (25.07.20181 as.per Foviso to section 18[1) of the

Act read with rule 15 ofthe rules.

The respondent is furtber directed io issue a reviEed statement of account

after adjustment of delayed possession charges within a period ol30 days

from rhe ddre of thrs order. The compldinant is dire.ted to pay outstanding

dues, if any, after adjustment of delayed possession charges next 30 days

trom the receipt of the statement ol account and shall take physical

possession ofthe subject unit.

C.lV Dire.t the respondent to provide the .opy ol (X, and all othe. dmments
submined by the respondert to DTCP rcaa.ditr8 the ,oning Dlans, layout
plans, and drawings of the building,

On 13.02.2024, the Authority has appointed Shri Sumeet Nain planning co

o.dinator of th€ Authority to che.k the status ofthe unit ifthere is variation

vls a vis the status, location and numberine of tower shown at the time of

29

30.

31.
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booking.ln compliance ofthe said order, the Local Commissioner has usited

the proiect site on 015.03.2024. The report of the Local Commission was

received on 18.03.2024,and the conclusion portion is reproduce as under:

32.

. The ptohoter had conplete the constrlction of towet \|herein the cohploinont
units exits ond obtaired the occupation certifrcote ide no. zP-
59s/sD[8sy2018/21631 doted 23a72018 Loft DrcP for the vne. The DTCP

hos grcnted accupation certitcote for rhe tow* T2 os pd their re.ord.
. As oh tlote the lacotion oltower wherei n the conptoinant unit disb is ene whete

twosshownIotheca plainantattheti e ofbaokin! os Per the natketins plon
ovailoble on the site in etesoJlice.

. The nunbering ol tower \|herein the conplail0nt unit dis.t hod be*
chansed lrom time to tine i.e-, os per morkating plon the to\|er is nunbered
as WT-03, os per approved site plan by DTCP the tower is aambercd dt T2,

as per appraved plon superinpaed bj ptunote.lor relistration ol Uoject th.
bwer is nunberett at T3- t'utthet, osber cuirent sil" natu' the pronoter hos

numbered the single towe. wnh three diJlerbnt nunbei i.e., W 03, T2 & T3

tndilercnt docunents
. Morketin! poln by promote,, opprcvad tite rlon by DTCP, oppnved site plan

supermpoed by pronoter alons wlrl photlgrcphs captured at the tine ol
insp{tion of tie prcjat site partiqk r the tower i; qudtion orc dnached
herewith lor relerence pl@e

Further, as per section 11(4)(b) of Act ot 2016, the respondenvbuilder is

under an obligation to supply a copy of the oC/CC to the

complainant/allottee. The relevant part of section 11 of the Act of 2016 is

rcproduced as hereunder:

1tl1) [b) The panote. sha]tbe rcVonsible ta obonl the.ompletton e ilicote
ot the accupun.! ccrtifc.te, d both,osolplicabk,lionthe retevont .ampetent
uuthntty os pd lacol lows or .ther taB lor the tine being in lorce and to nake
it ovoildbl e to the ollottees iadlvi.luall! or to the as n iation ol alottee' o \
the Lase tuo! be "

33. I4oreovc., as per Section 19[1] of the Act, th€ allottee is entitled to obtain

inlormation relatinE to snnctioned plans, layout plan along lvith

specifications, approved by the competent authority and such other

information as provided in thisAct or rules and regulations made thereunder

or the agreement ior sale siSned with the promoter' 'lherefo.e, in view ofthe

sam e, the responde nt /pro m oter is d irecied to prov ide details i.e., calcu lation

ofarea ofthe unit iD question to dre complainant within a period ol1 month

fr.m ihe date oithis order.
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Dired rhe respondent to restrain the respondent from Bising any
fresh denand with respect to the ebiect uniL

responde.t shall not charge anythingfrom the compla,nant which is not

part olthe buyer's agreement.

Dlrect the respondent not lo charae anything irrelevant wnich has not
been ag.eed to hetween the parti4 like EDC, IDC, CBFC, CBSD, .lub
mainteDnce, ca. parking charges, advance maintenance charges,
in.rease in super area, which in any .ase is not payable by the
complaitrant,

35. As per above mentioned rehel sought, the complainant alleged that at the

time ofoffer oipossession the rcspondent has raised an demand w.r.t. EDC,

1DC, CBFC, CIiSl.l, club maintenance, car parking charges, advance

maintenance charqes and incrense in super arca which k not part ol the

buyer's agreement. The respondent on the other hand contended that such

charses charged by the respondent company which is part of the buyer's

.rgreenrent as wall payment plan.

On the documents and submissions made by both the parties the Authority

observes that the snid charges are mentioned in the p.ryment plan Also as

per clause 4.2 ol the buyer's agreement reflected the said charges and the

same are not part ofthe basic s:le price The Authority has gone through the

relevant clause of the buyels agreement and the same is reproduced lor

)f
"4 TOTAL SALE CONSIDEMNON AND TERMS Ol PAYNE]T|

42 The BsP of the Aportnent is exclueve oJ EDc and IDC an t oher stit/tory deposits 4.2

dlt!/ot chorges, ilcldrlng .horges lor connections and use ol.le.ni.itv, wate.'
||qag4 sonitation ond other anentties, utitities ond ld.ilies or on! oth.r chdrges

rcquire.! to be poit by the Cofrpany lo relewat duthorities on l ntu be pdloble br
the Bqer ot s/h ratr ds Ny then be dppllrobte ond in such propo.tlon os de snle
Areo olthe Apofttueatb@ts to the tohl sale oreo otall tlE apdftlnqb ta the Prcl4L
I ih ase ot any tine in the Iuture, such chorgs/rotes ote revised dre t hotceneht tn

g.wrnnent and stotubry dues, ot .o?t af to\es, Gss ot chotges Lndet Applicobte Lows

ore enhanced (incttdins ||ith retro\Pec ve eJlect, ifopphcobte), ot il hdh notilcotions
ond/or onendments/nodifcrtbhs thercta ore onhounced bt onr Coeemhent ond/a.
Campetent Authairy, in clui tng but not linite d t. re visio n i n th e E DC/t Dc/othq stotut rv
.horsd, incrcae n tutes/onounts alanr deposiB/fees lor the Pruvinon oletttticiE waEt
ond;ewemse Jocildet additianol lre Prorection/ itisottoh slstens ot otheroursoinss ol
whotevet nartrc, whethe. prcspetovely, prctectian/ntigatian slsEh' Pollutian control
und etftue neahentpton\,or rerrcsprnvel!,ond b! ||hotever nome colled the \ane
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shotl olso be payable b! the Buyet in such prcportian as the Sole Ateo olthe Aporrnent beort
tn the total sole oteo aJ oll the opottnentt h rhe PrcjecL All such choryes sholl be poroble

br the BLlq on lTt denand oI the CanPony/Maintenonce Agenc!, wheth bekre ar olt{
e|isrrudan aJ the conveyo nce Deed ond irrespective ol the Potnent Plan Dehts in no hng
such Plon paymenB sholl o&roct inErctt ot totes os opplicoble for payhdts und4 the

37. A bare perusalofthe atoresaid clause it makes clear thatthe said charges are

not included in the BSP but that does not give a liberty to promoterto charge

anything without justio,ing it to the allottee(sl. The complainant is liable to

pay EDC, IDC & other statutory deposits [ior electr,fication, water, sewage

connectivity, etc.) on pro_rata basis as actual paid to the concerned

Department/Author,ty by the respof dent/promote. subject to furnishing of

detail. to allolrcelsl. However. d! tar a5 pther chdrges are concerned. lhe

respondent/builder 
's 

directed noito charge anything which is not part of

the buyer's agreement. lt is further clariged, if ary additional seryices has

be.n ava,led by the complainant other than as agreed between the pa.ties,

the respondent is entitled to charge for thase services only

38. Increase in superarea: - As per allotment

the ar€a allotted to the complainant was 2650 sq. ft. The respondent has

issued offer the possession of the allotted unit ol the complainants on

25.07.2018, afie. obtaining occupation certificate As per said letter, the

respondeDt company revised/increased the super area of the unit of the

complarnant for 2650 sq.lt. to 2802 sq- ft. i.e,5.73010.

39. Considering thc above-mentioned facts, the Authority obse.ves that as per

cta$. B (changes ond vanations in sale arcl) ol the buyer's agreement the

respondent has increased or decrease the salable area oftheapartment is the

superarea is 10% In theprcsent case,the respon d ent has jncreased the area

ofthe unrt from 2650 sq tt. to 2U02 sq. ft at the timc ofoffer ofpossession

As per the clause 8 of the agreement date(l Za.L22012 the allottee hnd

agreedto payamountduef,orincreaseinsuperarea. Hence,thecomplainant



c.vII Directtherespondentnottoaskforthemotrthlymaintenancecha.ges for
a pe.iod of 12 months o. more befo.e giving a.tual physical
possession ofthe unit is complcred in all aspe.ts.

40. 1n the present complaint, the r.spondent has obtai.ed the occupation

certificate on 23.07.2018 from the competent authorityand thereafter, offer

the possession on 25.07.2018. The Authority observes thatafter issuance of

occupation certificate, it is presunredthat thebuilding is f,tloroccupation.ln

muhistoried .esidentjal and conmercial cornplexes, various serurces like

security, water supply, oper.rtion and maintenance of sewage treatment

plant, lighting of common arear cleaning of commoD areas, ga.bage

collection, maintenance and operation ol litts and generators etc. are

required to be provided. Expenditure is required to be incurred on a

consistent basis in providing these services and making available varioLts

facilities. It is precisely lor this reason that a specific provision is

incorporated in thc builder buyers agreem€nt, as per clause 15, that ihe

maintenance charges as may be determined by the respondent would be

liable to be paid by the allottee.

41. Keeping in viewthe facts above, the Authoriiy deems fit that the respondent

is right in demanding advance ma,ntenance charges at the rate prescribed

ther ein at the time of oFier oipossession.

C,Vlll Direct the respondenl not to force the .omplainant to sign any idennity
cum undertakitrg indemnifying the builder from anything legal
precondition for si8ningthe co.veyance deed,

42 The respondent is directed notto place any conditroD or askthe complainant

to sign an indemnjty ofany natue lvhatsoever, which is prejudicialto their

rights as has been decided by the authority in complaintbeatingno-4031ol

2019 titled as Varun Cupta V- Emaor MGF Land Ltd.

G,lX Dire.tthe r.spondent to quash illegal holdingand othercha.geslevied by
thcr.spondent.

ComDlaintNo 459ao12023

ro pd) Ior rhp \dme <ubiecr to furnr<hing of tustrf,rcdnon

ffHARERA
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43. As far as holding charges are concerned, the developer having received the

sale consideratlon has nothing to lose by holding possession of the alloned

i'lat except that it would be required to maintain the apartment. Therefore,

the holding charges will not be payableto the developer. Even inacasewhere

the possession has been delayed on account ofthe allottee having not paid

th€ entire sale consideration, the developer shall not be entitled to any

holding charges though it would be entitled to interest for the period the

payment is delayed.

44. Nloreover, the respondent is not entitled to claim holding charges from the

' ompla.nrnt/dllotlee dt dnv pornr ottime dven after being part ofrhe buyer\

agr"emenr ds per ldw setlleo by Hon ble Supreme Court rn C,vil appFal no\.

3864 3899/2020 decided on 14.12.2020 [supra).
C.x Direct tl'c rcspondcnt to pay a sum ot Rs.1,50,000/. as cosr of

litigatiotr/pr€setrt proceedings to the complainaEt.
G.XI Dirccr fie respondent to pay a sum of Rs.1,50,000/-compensate fo. thc

house rent paid hy the r€spondent urnl physical pos*ssion of th€
allotted unit is handed overto the complainant.

C.Xll DirecttherespondenttopayasudotRs.5,00,000/-fortheharassmcnt and
m€ntal agony suflered by lh€ compla inanL

45 'lhe conrplainant in the aforesaid relief is seeking reliei w.r.t compe.sation

Hon'ble Supreme Court ol tndia in rivil appeal titled as M/s Newtech

Promoters ond Developers A/L Ltd V/s state olUP & ors. (Civil appeal

nos. 6745.6749 ol2021, decided on 11.11.2021), has held that an allottee

is cntitlcd to claim compensation under sections 12, 14, 18 and sect'on 19

rvhich is to be dccided by the adjudicating oflicer is per section 71 and the

qu.rntum of compensation shall be adjudged by the adjudicating officer

havins due .eEad to the fnc(ors mentjoned in sectioD 72. The adiudi.ating

offrcer h.rs exclusive jurisdiction to deal with thc complajnts in respeci of

H. Directions ofthe Authorityl
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46. Hence, the authority hereby passes this order and issue the louowing

directions under section 37 oi the Act to ensure compliance of obligations

castupon thepromoteras per the functions entrusted totheAuthority under

section 34(0 oithe Act of 2016:

i. The cancellation leiter dated 26.10.2023 is hereby set aside. The

respondeDt is directed to re instate the allotted un,t booked by the

complainant lvithin a pe.iod ol30 days f.om the date olthis order.

ri. The respondent/prornotcr is directed to pay interest at the prescribed

rate i.e., 11.10% per annum for every month ofdelay on the amount paid

by the complainant(sJ lrom the date ol endorsement lette. i.e.,

27.\2.2016 ti,ll 25.09.20113 i.e., expiry oi2 months from the date oloffe.

ofpossession [25.07.2018) as per proviso to section 18(1J ofthe Act read

with rulc 15 of the rules. 'l he respondent is directed to pay arrears of

interest accrued so iar within 90 days from the date oforder ofthis order

as per .ule 16[2] olthe rules.

rii. Also, the amolrnt or comp.nsatioD already paid by the respondent

towards compensation lor delay ur handing over possession shall be

adiusted towards the delay possession charges to be paid by the

respondent in te nsofproviso tosection 18(11oftheAct.

rv. The r.spondent is directed to is e a revised statement olaccount.rfter

adjustment ofdclayed possession €harges with,n a period oi30 days from

the date ofthls order.

The complainant is directed to

days after receiptofthe revised

shall handover the physical

pay outstanding dues, if any, within 30

statement ot account and the respondent

possession in neit 30 days io the

compla,nant/allottee.

vi. The respondent,s directed to get the conveyance deed ofthe allotted unit

executed in the favour oithe complainants in terms ofsection 17[1] ofthe

Pase 33 of 3,1



Lompl,rnr rs well as app icrrion

Frle be consrgned to the registry.

registration charges as

d disposed off accordingly.
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Act of 2016 on payment of stamp dury and

applicable.
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vii. The respondent is directed to notto charge anlthingwhich isnotpartof

the buyer's agreement. The respondent is not entitled to charge any

amount against holding charges from the complainant/allottee at any

point oftime even after being part ofthe buyer's agreement as per law

seftled by Hon'ble Supreme Court in Civil appeal nos. 3864-3889/2020

decided on 14.12.2020.


