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ORDER

Thc present complaint has bcen filed by th€ complainant/promoter under

section 31 of the Real Hstate (Resulation and Development) Act,2016 (in

slrolt, thc Act) read with rule 28 of the Haryana Real Estate [Regulation and

Developmentl Rules, 2017 [in short, the Rules] for violation of section

1ui1l(b) of the Aci ivhi.h p.ovrdes ror rnability of the promoter to continue

(rith the project read with section 31 ol the Act oi 2016 The

conrplainant/promotsr has contended that the proiect of the complainant on

account of certain unavoidable circumstances and lorce majeure condition

had to halt thc construction olthc sanl project.

Advocate for the complajnant
Advocate for the respondents
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Conplaintno. 6600 o12022

A. Proi€Gtand unit related details

2. The part,culars of the proiecl the details of sale consideration, th€ amount

paid by the allottees, date of proposed handing over the possession, delay

period,,fany, hav€ been detailed in the following tabular form:

L, "Commerce Park", SectoF51, Village Ghata,

2

4 Registered vide no. 58 of 2017 dated
17.08.2017 valid up to 31.03.2021
The Promoter/Developer has surrender
thc registEtion certlflcat€
o7.1l).2022
Li.en.eno. :14 ot 2008 dated 23.02.2008
va]lid re to 22.02.2Q26
A.tive Promot.rs Pvt. Ltd.

1 CP-ST'10'014, 10,i Floor, Tower{outh
(Pase 4l ofcomplaiDtl

u 1626.14sq. ft.
(Pase41 ofcomplaint)

Date booking application 24.!2.2023
tPase no. 25 ofthecomeliant)

10 Provisional Allotment letter 42.0r.2014
tPase ro. 33 of .omDlaintl

tl Date of execution of buyer's 25_03.2014
(Page no. 38 of complaintl

t2 16. POSSESSTON
(a) Ttne of hondins ove. the Possesston
(i) The Canpany shall endeovor to deliverthe
po*e$ion oJ the llnjt to the Allotteewithin
36 (thirty six) nonths lron the do.e ol
start oJ constructton, subject, however, to
the Force Majeure conditions os stated in
cloBe 3i ol this Agreenent and further
slbject to the Alottee hovihg stncd!
canplied with oll the terns and conditions ol
this Agreetnent on.l rot being in deloult
utu1et on! provsons of this Agreenent and
all amaunts due ond payoble by the Allattee
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B. Facts ofth€ complaint
'lhc compl.rnnnt/promoter has mrde the following submissions in the

i. That the name of the complainant has been changed lrom Emaar MGF

Land Limited to EMMR India Limited w.e.t 07.10.2020 as is evident

from the certjiicate issued by the Government of lndia, Ministry of

Corporate Altairs, New Delhi. That the complainant is a company duly

incorporated and registered under the provisions of the Companies Act,

11156, having its registered office at 306'308, Squa.e One, C'2, District

Centre, Saket, New Delhi 110 017 and corporate office at [maar

Business Park, l\.{chrauli Curgaon Road, Sikandarpur Chowk, Sector-28,

Curgaon-122002. Mr. Sayantan vondal is fully conversant with the facts

ot lhe present case and has been duly authorired by virtue of Board

ResolutioD dated 08.082022 passcd by the Board oi Directors ol the

under this Agreenent having been poid in
tine to the Conpony. The Compony shall give
notke to the AlLouee, oJlenng tn writing, to
the Allottee to toke possession oJ the Unit lorhb occupotion ond use (Norice oJ

(Emphasis supplied)
(PaEeno. 53 of complaintl

Duc ddtr olp ^se(\rnn 26.09.2017
(Calculated 36 monrhs hom date of start ol
consruction i.e,, 2 6.09.2014)

1.1 Totrl siles.on(iderzti.r Rs.1,63,97,303 /-
(tu per S.O.A dated 26.08.2022 on page

Amount paid by the Rs.59,21,955 /
lAs p€. s.O.A dated 26.08.2022 on pagc

Occupauon certific.te



booking a commercialunit in the said project.

iv. That the respondents had booked a commercial unit in the said proj€ct

Complarnt no. 5600 of 2022

a well reputed company with international

the husibess of real estate and infrastru.tur.

HARERA
GURUGRAIV

That the complainant

standing and engaged

and was in the process oldeveloping an IT park colony under the name

and style of'Commer€e Park" on a parcel ofland admeasuring 5.55 acres

situated atsector-61, village Ghata, Gurugram, and Haryana,lndia.

That the respondents after making independent enquines and only after

being iully satisf,ed about the projecl approached the complaiMnt for

bcaring unit no CP-Sl-10.014 admeasudng 1626.14 sq ft. v'de

application fonn dated 24.12.2013. lhereafter, the said un,t had been

allotted vide allotment letter dated 02.01.2014. Subsequently, a buyer's

aErcemcnt had been executed on 25.03.2014 lor the aforesaid unit

setting out ternrs and condition ior the purchase of the unit. The said

terms were duly accepted by the respondent at the time of execution of

thebuyer's agreement.

That the respondents made a payment ol Rs.10,00,000/- to thc

complainant as booking anrount l'hc conrpl.rinrnt issued the receipts

dated 27.12.2013 to rhe Respondents against the said booking.

'Ihereafter, the buyer's agreement was executed between the parties on

25.03.2014. The said asreement was duly sigDed by the respondcnts

alter properly rnderstaDding cach and every clause contained in the

Agreenrent. Thc rcspondents were neither lorced nor influenced by the

complainant to sign the said ag.eement and the agreement had been

executed voluntarily by the respondents The buyefs agreement duly

covers rll the obligrtions jr.rbrlities and rights oiboth the partiesand the

.nr ,eq,,,r,'.ol ,ny br-., h ulrh Jgr"edrerr..



viii. Thrt as per clause 33 of the Buyers agreement clearly states that the

complainant shall neither be Uable nor responsible for not p€rforming

any oiits obligations or und.ltaking as provided in the agreement ilsuch

performance is preveDted or delayed due to a force majeure situation.

The contents of clause 33 in the Buyers Agreement are reproduced

herein below for the convenience of the Hon'b1e Authority:
"33, FORCE MA]EORE

I he cohpan! sholl nat be held rcspadible or liable Iot nor perlor ing
an! obligotian or undenoking prcvi.led inter alia lor in thb Ag.@ t
if such perfatnonce b prevented, delote.l or hin.lerc.l by delor oh

vi. That the respondents had opted for possession linked paymert plan as

per th€ terms of b uyer agreement in pursuance ofwhich the respondents

had paid an amount of Rs.59,21,955/-out ofthe total sale considerarion

of unit amounting to Rs.1,63,97,303/-. The complainant had started

construction ofthe sa,d project in the year 2014. Subsequently, as p€r the

heen raised by the complainnnt or

paid within 90 days oibooking.

Thereatter, thc complainaDt or l.count ot cetain unavo'd.bk

ition had to halt the construction

unavordable circumstances and fb

which the complainant is unable to

sard Droject. Futhermore, there i!

ntinue with the construc

land dispule as far as tl

whicl



occount ol non ovattdbiti.y ol tteet ond/or Lahent and/or ather
bu ding noteriok, wotet supply orelectric power or slow do\|n siike
or due to a .lkpute with the consttudian agency enploted b! the
conpony ot ahr oct al cad,fre, food, exptosion, waL dot, ta orist
acts, sobotoge, inobilitt to procurc ot senerol shortoge oI en.rN,
lobour, equiphena focilities, noteriah at supplies, foilute ol
tantportotion, strikes, lo.k auts, oction ol lobour ulions, change in
low ot ol Eovernhert (oclklng Local 3. Mmi.ipot Authorine, o.
othe. Laue (whether sit ilor or di$nnnd. to the forcgoing), naw
d- ht4,h".ao arable \aqr r oj t\e, onpory.

That as per clause 22.3 [iii) oathe Buyer's Agreemenr clearly states that

upon cancellat,on ofthis agreement, the allottee authorizes rhe company

that the urit in lhe project may be sold to any other party by the

company or dealt in any other mauet as the company may, in ,ts sole

discretion, deem fit as iithis agreement had never been executed and in
i

lhe event of the .ompany elecl ing to can(el thjs agreement, the company

will refund the amount received from the allottee. The.ontent ofclause

GURUGRAII
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22.3 (iiil are reproduced lrerein below lor the convenience of this

. 22, EVENTS OF DEFAULTS AND CONSEQUENCES
22.3 (ni). 1'he Allattee agrccs that Lpon such .an.ellotian oJ this
,)!reenc\t, the Catnpdnf *nl hc rcleosed dtrd ds.hotged ol all
lhbtltttes und abhltatbns untlet this Alt.cen.nt antl the Allauec
heteby uuthanses rhc Canrpony thut the Unt n the Prap.t nar be
ynd tu ony otherporr! b! the Conpont ar deolr in oh! ather honnea
as the conpany tnot in its sole diyretion, deen ft os il this
Asreenent hod nerer been executed ona withaur occaunttns, ta the
Atkttee, ld on! oI the pt.ceed\ al stch ek tn the eveht oI the
Conpunf electtn! ta c.nL(l this ]\lt.eemena the Contponywill rcfund
Lhe onarnt te.eive.t li.tn Ltie ltl.uee oll.t.le.luc1itt!1tlleonounts os
tlnte s , but anly oJtet rcohztns such rclundoble on.unt on

liithet \ah/tnote b on! att)er patrr k i\ .tottied herc that altet
rcfund, bftheCa pdn! ta theAllottee,oltheobore tdtd onaunathe
Allouce \hall hore r. lht a. ihtetesr u det tht\ Agleenenr ih on!

That the complainant on previous occasions had tried to reach out to

respondent for the refund of the paid consideration owing to

dhcontinuance of the construction of the said project Howevet

rhe
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respondent is Dot comi.g lo ldrd to take the.efund olrhe total paid

consideration intenrionaUy in order to blackmailrhe complainant.

xr. Ihat the conrplainant reached out to the respondents somewhere in the

year 2020 lor settlement and tb. re[und of the .ntire sale proceeds paid

by the respondents till dat. as prescribed under the Act. Hovr'ever, the

respondents wjllingly and knowingly refrained irom accepting the rerund

arnount as prescribed uDder the Act on one pretext or another, thereby

delaying (hc whol. proc.ss ol settlen)ent an(l in order to keep rhe

interest clock ticking to thcI advantage.

xi'. That there is also an ongoing litjgation pending adjudication wirh respect

to projcct land in question before different foruns on account of which

thc comdaiDantwas unablc to proceed withthe construction as planned

durjng the initialstages ofthc project.

xlii That thc complaiDant is ready to refund the amount paid by the

complainant was coDstrained to lilethe present complaint.

xiv. Thnt the present complaint is flled under Section 31[1). The complainant

falls under the definition ofpromoter as denned under the Act. Thus, the

complajnant is at liberty to file the present Complaint under section t8

(1)[b] of the said Act which provides for inabihty oi the p.omoter to

continue lvith the project, along with Section 31 of the Act of 2016.

xv That being aggrieved and frustrated by the present circumstances and

exasperated by the malafide acts and black mailins by the respondents,

rcspondent rn the said project in terms ofthe prolisions ofthe Act, 2016.

Ilowevcr. the rcspond€nts arc not comiog lorwa.d to take refund of the

aDrount paid by then) despite severalfollow ups and .eminders kom the

co.rplarnant. In fact, the respondents are denraDding an €xorbitant

amount along lvith irtercst iiom the conrplainant. Hence, the
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thc complainant is left wilh no other option but to approach the

Authority, praying ior adequate relieis.

xvi. That the cause of action to file the present compliant is still subsisring as

thc respondents have not rcccpted the relund oi the toral paid

consideration in the said project even after making repeated requests on

partoldre complainant.

xvii. That this Authority has ju.isdiction to entertain the present complaint

since dre project is situared in Gurugranr within the territorial

jurisdiction of this Authority. ]'he complainaDt has not filed any othe.

complalnt or suit olsimilar nature in any court oflaw.

Rclief soughl by tho complainant/promoter
'l'he conrplainant/promoter has tiled the prcsen! comlrliant for seeking

'. Direct the respondents to accept the refund oftotal paid consideration of

Rs.s9,2l,9ss/-as provided under the Act o12016.

ii. To compensate (he complairant lor the legal costs ircurred jn instituting

the present complaint.

On the date of hearing, the Authority explained to the respondents/allottees

rbout the.ontravention as alleged to have been committed in relatjon to

pnnrisions olthc Acl to plead gu'Lty or not to plead gurlry.

Reply by the respondent/allotlees
'lhc respondent/allottses have contested the present complalnt on the

lollowinggrounds:

i. That thc prcsent comphint is not nraitrtainablc in larv or on facts. lt is

submitted that the present conrplaint is not maintainable beiore this

Authority under the provisions oi the Acf 2016 and the Rules, 2017. The

present complaint is liable to be dismissed on this ground alone. Even

otherlvise,lhe .onrplrinl is rior rLrjlrlarnable ]n h\! and ments dismissal.
PaEeaoi14

romplaint no. 6600 ot2022

C.

4.

D,
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That the prese.t reply is being filed by Sh. Kanwal Kushik, Advocate on

behalfoithe respondents. The requisite power olattorney iavouring the

counsel to file the reply on behall oi the resDondents. All averments,

claims, all.gahons aDd contenrions raiscd in thc conrplaint oI the

complainant are denled as false and incorrectunless specifically admitted

to be nrc by the respondents.'lhe contents ol rhe complaint that nor

be'ng specifically admitted nray be deemed to hrve been denied and

That the complainant has got no locus standi or cause ofaction to fi1e the

present complaint.'l'he present complaint is based on an erroneous

interpretation of the provisions ol the Act as well as an incorrect

Lrnderstanding of the terms and conditions ofbooking, as shallbe evident

from the submissions made in the lollowi.g paras of the present reply.

Thc rcspondents craves leave olthis Authority to refer to and rely upon

thc terms nnd conditions set out in the appUcation lorm as well as the

terms aDd conditions fo. paymen(s, iD detailat thc time ofthe hearingol

the present complaint, so as to bring out tbe nrutual obligations and the

responsibilities of the respondents as well as the complainant

ll.

iv. That the complainaDt js estopped by his own acts, conduc! acquiescence,

laches, omissions etc. from filing the present complaint- The complainant

has failed to disclose the complete fa.tual backgrou nd ofthe case.

Copies olall the relevant documents hnve been f,led and placed on the record.

Thcir authenticity is not in dispute. IIence, the complnint can be dec,ded on

thc basis olthese undisputed documentsand submission made by the parties.

'llrc complainant has filed the lvritten submiss,ons on 17.03.2025 which is

takcn oD record and has been considered by the Authority while adjudicating

ufon the reliefsought by the coDrplai.ant.
Page 9 of14
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The Authority observed thar it has territorial as well as subiect matter

jurisdiction to adjudicate the present complaint forthe reasons eiven below
lit

I1

lcrritorial j u.isdi.tion

0. As per notification no- l/92/2017.1TcP dated 74.12..2017 issued by Town

and Country Planning Deparrment, Haryana the iur,sdiction of Real Estate

Regulatory Authority, curugram sha11 be entire curugram District for all

purpose w,th oifice situated in Gurugranl. ln the present case, rhe projecr iD

qucstion is situated within the planninq area of Curugram District, theretore

this authority has complete territorial Jurlsdiction to deal with the present

complaint.

Subicct.n'atlo jtrrisdrction

ll. Thc Autho.ity has complete jurjsdiction ro dccide the complaint regaftlinE

DoN-conrpl'ance of obligatjons by the promoter as per provisions oi section

11t4lta) ol the Act and duties ol thc alloitee as per section 19 of the Act

le.riiDg asnle compcnsaiion M hich is to be decided bv the adjudicating ofricer,

i1 |u6ued bv the piriies at a lnter stage.

. Irintlingonthe relief soughtbythccomplain.nt/promoter
!.1 Dircct th. respondents/allottees to accept the refund of total paid

considcrarion ol Iis.59,21,955/.as provided under thc Act ot2016.
[.ll To .ompensare the ronrplainant lor the legal (osts incurred in

instituUng the present complaint,
12. In the present case, the complainant/promoter has allotted the unit bea.ing

no. CP-ST-10-014 10s floor, in Tower- South, for an area admeasuring

1626.14 sq. ft. to the respondents/allottees in the proiect of the

compla'nant/promoter namely,'Commerce Park", Sector-61, Village- Chata,

Gurugram Haryana vide provisional allotment letter dat€d 02.01.2014.

Th.reafter, the buyer's agreement !?as executed inter se parties on

25.03.2014. As per clause 16(al ofthe buyer's agreement the possesslor was

proposed to be handed over on or berore 26-09.2077. The respondents/
Pase 10 of 14
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aLlottees have paid an amount ol Rs.59,21,956/- against the total sate

consrderation of Rs.1,63,97,303/ . The complainant/promorer has surrender

the.egistration certificale otthe projcct on 07.10.2022

Nour, the complainant/promoter has filcd the presenr complaint seeking the

r{ s poDd ents/a llottees to accept the refund oi roral paid consideration ot

1ts.s9,21,9ssl- under section 18[1][b) oa rhe Act of 2016 which provides fo.

illlbility ofthc pronroter to continuc rvith the projecr re.rd with section 31 ol
the Act o12016. Thc complarnant/promoter has conrended rhat the project ol
th. conlplairant on account ol cerrain unavoidable circumstances and force

n'rteure condition had to haltthe construcrion ofrhe said project.

During pro.eeding drted 03.012024, the couns.l lor the complainanr

/promotcr has brought to the llotice oftheAuthorig thatthe complainant has

strrted th. construction ofthe project in the year 2014. Subsequently, as per

lhr payment plan, demnnd was raised on 14.02.2014 on booking and within

45 (lays ofbookiDg b), the complainant. 'l hereafter, another demand had been

r.ised by the complainant on 31.03.2014 as against amount to be paid within

90 days of booking. Thereafter, the complainant on account of certain

unrvoidable circumstances nnd iorce majeure situation had to hah the

cotrstruction oithe said project. Aiter 31.03.2014, thc complainant /promoter
has not raiscd any demand ibr futh.r payments. Fulthennore, there is a land

dLspute as far as the land in question is concerned, litigation for which is

p.,,drng belore IIon'ble Supreme Corrt and other fo.unB. 'l'he counsel for thc

conrplainant/promoter furdrer stiles d)irt dre Authorjty on earlier occasions

has also allowed refund with prescrlbed rate olinterest in such projects and is

plr.ing on record a copy ol order passed by the Authority in CR No. 173 of

2021 and 27 others and requests ior passing ol similar orders in respect ol

above unit ot the respoDdent/aUottee

14



5. However, the counsel for the .espondent/allonee stated that the unit was

booked way backin 2013 and is not willing to accept the offer ofrefund with

iDterest and settlement talks in this regard have failed and is interested,n

either the above unit or any other alter.ative unit. However, the counsel for

thc complainant/promoter states that the alternative unit at the same rate is

nor possible and at the most the respondent can consider allotment of an

altonative unjt olcurrent rate afler adjustment oipaid up amount along with

intcrest. Further, during proceeding dated 24.12.242+ and 25.03.2025, rhe

counsel for the respondents/allotteesdariffed tbat they do not irtend to

wrthdraw fronr the proje€t and are williig to take possession of the allotted

ur ,r dnd rr Lnc.rllorted unit rs not rvailable. the.omplarnant/promoter is

obligated ro p.ovide the alternative unit as per the terms and conditions olthe

bu) ef s agreenlent dated 25.03.2014.

6. On the docunrents and submissjons made by both the parties the Authority

olrscrves that any'aggrieved person' nray file a complrinl with the nuthority

or lhe adjudicating otficer'. Section 31 empowers an aggrieved person to Ule a

coi)plaint before the authority or the adjudicating oflicer on account of any

lLohiion or contravention ol the provisions of the Act or rules and

regLrlations. l'he conrplainant/prornoter has filed the conrplaint under section

18[r][b) read with section 3l ol lh. Act 2016, is reproduced below for ready

Se.tion 1A: - Retum ol amount an.! @mpensotion
18(1). I the pronoterlaih to contplete ot is Lnoble to give possesnon of
on apottment plot, at bundtn!

(b) due to discontinuatce oJ his busiae$ as o developq @ d.c@nt
oI susp.nsion or revtanon of the rqist@tion undq rhis Act or
lor ont other Mson,

he sha be liable oa demoml to the o ottees. in coe the ullatt@ vishes
to withtl.dw fratu the p.ojen ||nhout prejudke ta onr orhet rcnedy
avandbk, to rcturn the amornt receive.l by hint in respect ol ahot
apartnent, plot, buildina, as the .ase mat be, wiah intqest ot such

.HAREI
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19.

20.
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Dared:25 03.2025

agreement dated 25.03.2014. Keeping in view the afo

complaintis not mainrainable and is her€by dismissed.

oiiaccordingly.

u'=;')
iay (umar Goyal)

!lember

Complaint as wellas appl,cat,ons, if any, stand dispose

Filc be cons,gned to registry.

Curugram

I

GURUGRA
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